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APPELLANT'S  OPENING  BRIEF 


Upon  Appeal  from  the  Judgment  of  the  United  States 
District  Court  for  the  District  of  Oregon 


JURISDICTIONAL  STATEMENT 

Tillamook  Cheese  8b  Dairy  Association,  hereinafter 
referred  to  as  "T.  C.  8b  D.  A.,"  brought  this  action 
against  Tillamook  County  Creamery  Association,  here- 
inafter referred  to  as  "T.C.C.A.,"  H.  S.  Dixon,  Gaylord 
P.  Shively,  John  S.  Craven,  Jr.  and  Otto  Schild,  in 
the  District  Court  for  the  District  of  Oregon  (R.  1). 
The  first  amended  complaint  added  defendant  Warren 
A.  McMinimee  (R.  92).  The  second  amended  complaint 
(R.  380)  states  two  claims: 


Title  15,  U.  S.  Code,  by  reason  of  Section  17  of  Title 
15,  U.  S.  Code,  and  Section  291  of  Title  7,  U.  S.  Code 
(Capper-Volstead  Act)  (R.  70-71). 

Plaintiff  filed  a  motion  for  injunctive  relief  under 
Rules  7(b)  and  65  of  the  Federal  Rules  of  Civil  Proce- 
dure to  which  motion  plaintiff  attached  a  number  of  ex- 
hibits and  the  affidavits  of  George  Milne,  then  presi- 
dent of  plaintiff,  and  of  Hans  Leuthold,  a  member  of 
plaintiff's  Executive  Committee  and  now  president  of 
plaintiff,  as  well  as  a  copy  of  the  memorandum  decision 
of  Judge  William  G.  East  which  had  just  been  handed 
down  in  a  case  between  substantially  the  same  parties^ 
(R.  13-38).  The  parties  exchanged  memoranda  with 
respect  to  said  motion  for  injunctive  relief  (R.  47,  50), 
and  defendants  submitted  an  affidavit  of  H.  S.  Dixon, 
manager  of  T.C.C.A.  and  one  of  the  defendants  (R. 
54),  with  exhibits  attached  thereto  (R.  61-63).  A  hear- 
ing was  held  on  July  28,  1964,  on  plaintiff's  motion  for 
injunctive  relief  with  testimony  given  by  H.  S.  Dixon, 
W.  Rogers  Higgins,  Allen  Thomas,  George  Milne,  Basil 
Tone,  Hans  Leuthold  and  Robert  M.  Kerr  (Tr.  36-155). 
The  Court  ordered  the  motion  for  injunctive  relief  con- 
tinued pending  disposition  of  defendants'  motion  to 
dismiss  (R.  75).  After  the  complaint  was  dismissed 
with  leave  to  plaintiff  to  amend,  the  Court  held  the  mo- 
tion for  injunctive  relief  as  "presently  moot,"  but  under 


2  This  memorandum  opinion  was  followed  by  findings  and  con- 
clusions and  judgment  for  T.C.  66  D.A.  against  T.C.C.A.,  was  ap- 
pealed to  this  Court  (No.  19,565)  and  this  Court  sustained  the 
judgment  below,  Tillamook  County  Creamery  Association  v.  Tilla- 
mook Cheese  &•  Dairy  Association,  Slip  Sheet  Opinion  April  7, 
1965,  amended  on  rehearing  (denied)  May  20,  1965;  345  F.2d  158. 


advisement  awaiting  plaintiff's  proposed  amended  com- 
plaint (R.  103). 

Defendants'  motion  to  dismiss  was  allowed  by  the 
Court  on  grounds  cited  in  the  consolidated  memoran- 
dum decision  (R.  85-90),  with  leave  on  the  part  of 
plaintiff  to  file  an  amended  complaint 

"joining  appropriate  additional  parties  defendant, 
pursuant  to  the  Federal  Rules  of  Civil  Procedure" 
(R.  91). 

Thereupon,  plaintiff  filed  an  amended  complaint  stat- 
ing two  separate  claims,  joining  one  additional  defend- 
ant, Warren  A.  McMinimee  (R.  92). 

Its  first  claim  charges  the  defendants  with 
"violations  of  the  anti- trust  laws  of  the  United 
States,  by  their  agreement,  combination  or  con- 
spiracy, among  themselves,  and  with  others,  in  re- 
straint of  interstate  trade  or  commerce,  and  fur- 
ther, by  their  combination  or  conspiracy,  among 
themselves,  and  with  other  persons,  to  monopolize 
a  certain  part  of  interstate  trade  or  commerce." 
(R.  92). 

And  more  specifically: 

"Beginning  on  or  about  January  1963,  and  contin- 
uing uninterrupted  thereafter  up  to  and  including 
the  date  of  the  filing  of  this  amended  complaint, 
the  defendants,  well  knowing  the  facts  herein  al- 
leged, have: 

1.  Restrained  interstate  trade  or  commerce  in 
the  production  and  the  marketing  of  milk,  cheese 
and  other  dairy  products  by  contracting,  combining 
or  conspiring  with   each  other  and   with   Carl   H. 


Cadenau,  of  Portland,  Oregon,  and  other  persons, 
and  defendant  corporation  within  itself  by  and 
through  its  officers,  agents  and  employees  in  re- 
straint of  such  trade  or  commerce,  contrary  to 
Section  1  of  the  Sherman  Act  (15  U.S.C.A.,  Sec- 
tion 1)  and; 

2.  Combined  or  conspired  with  each  other,  and 
with  Carl  H.  Cadenau,  and  other  persons,  to  mo- 
nopolize a  certain  part  of  said  trade  or  commerce, 
contrary  to  Section  2  of  the  Sherman  Act  (15 
U.S.C.A.,  Section  2)  ;  (R.  93).= 

The  second  claim  of  the  amended  complaint  sought 
to  recover  damages  for  violation  of  Section  2  of  the 
Sherman  Act  by  reason  of  "the  attempt  of  each  defend- 
ant severally,  and  also  jointly,  to  monopolize  a  certain 
part  of  interstate  trade  or  commerce"  (R.  98). 

Following  the  filing  of  the  amended  complaint  de- 
fendants moved  for  summary  judgment  on  the  ground 
"that  there  is  no  genuine  issue  as  to  any  material  fact 
and  that  defendants  are  entitled  to  judgment  as  a  mat- 
ter of  law"  (R.  108).  This  motion  was  based  on  the 
pleadings  and  memorandum  decision  of  the  Court  of 
August  6,  1964  (R.  85),  attached  affidavits  of  Carl  H. 
Cadonau  (R.  110),  H.  S.  Dixon  (R.  113)  and  W.  A. 
McMinimee  (R.  117),  the  attached  memorandum  of 
law  and  oral  testimony  of  Messrs.  Cadonau,  Dixon  and 
McMinimee  "to  be  presented  at  the  hearing  if  the  Court 
desires  to  hear  such  testimony"  (R.  108). 

Plaintiff   then    filed    a    counter-affidavit    of    George 


3  Carl  H.  Cadenau  is  the  general  manager  of  Alpenrose  Dairy, 
Inc.  (R.  110). 


Milne  (R.  139),  then  president  of  plaintiff,  T.C.&.D.A., 
and  additional  memoranda  of  law  in  opposition  to  de- 
fendants' motion  for  summary  judgment  (R.  263,  307). 

Prior  to  the  Court's  ruling  on  defendants'  motion 
for  summary  judgment,  plaintiff  filed  certain  interroga- 
tories to  defendant  Warren  A.  McMinimee  (R.  143) 
which  were  answered  in  part  (R.  298),  to  defendant 
Tillamook  County  Creamery  Association  (R.  156) 
which  were  not  answered,  to  defendant  Otto  Schild  (R. 
161),  answered  in  part  (R.  316),  to  defendant  Gaylord 
P.  Shively  (R.  167),  answered  in  part  (R.  321),  and  to 
defendant  John  S.  Craven,  Jr.  (R.  206),  answered  in  part 
(R.  326).  Defendant  objected  to  those  interrogatories 
propounded  and  not  answered;  plaintiff  later  withdrew 
all  those  interrogatories  without  prejudice,  pending  res- 
olution of  the  present  appeal. 

Defendants  moved  for  a  protective  order  "limiting 
plaintiff's  discovery  to  whether  Warren  A.  McMinimee 
and  Carl  Cadonau  illegally  conspired  as  outside  parties 
with  Tillamook  County  Creamery  Association  to  injure 
plaintiff,  as  alleged  in  the  complaint"  (R.  175).  Mem- 
oranda of  law  were  presented  with  respect  to  this  mo- 
tion by  defendants  (R.  176-205)  and  by  plaintiff  (R. 
213-262). 

Plaintiff  also  submitted  additional  affidavits  in  op- 
position to  defendants'  motion  for  summary  judgment, 
executed  by  certain  officers  and  members  of  plaintiff: 
Hans  Leuthold  (R.  330),  Del  Mayer  (R.  338),  Joe 
Donaldson  (R.  340),  Glenn  Johnston  (R.  343),  Floyd 
Woodward    (R.    345),    Vem   Lucas    (R.    346),    George 
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Milne  (R.  349),  Barbara  Milne  (R.  362),  Clem  Hurli- 
man  (R.  367),  Basil  Tone  (R.  372),  and  Evelyn  Tal- 
lin (R.  374). 

Depositions  were  taken  by  the  plaintiff  in  Tilla- 
mook of  some  eight  witnesses;  the  depositions  of  War- 
ren A.  McMinimee  and  Carl  H.  Cadonau  were  taken 
in  open  Court  on  November  30,  1964  (R.  377;  Tr.  239- 
306) ;  the  Court  then  entered  an  order  allowing  the 
plaintiff  to  further  amend  its  complaint  by  adding  Al- 
penrose.  Inc.  as  "co-conspirator,"  in  lieu  of  Carl  H. 
Cadonau,   its   general   manager,   individually    (R.   378). 

Plaintiff  then  filed  its  second  amended  complaint  by 
permission  of  the  Court  (R.  380).  That  complaint  dif- 
fered from  the  first  amended  complaint  only  in  naming 
Al Penrose  Dairy,  Inc.,  an  Oregon  corporation,  as  a  "co- 
conspirator" with  respect  to  violations  of  the  antitrust 
laws  alleged  in  the  first  claim  of  such  complaint,  alleg- 
ing injury  and  claiming  damages. 

The  filing  of  the  second  amended  complaint  was 
followed  by  renewed  motions  by  defendants  for  sum- 
mary judgment  based  on  the  pleadings,  affidavits  of 
defendants  Dixon,  McMinimee  and  of  Carl  H.  Cadonau, 
the  answers  to  interrogatories  of  Warren  A.  McMini- 
mee, Gaylord  Shively,  Otto  Schild,  John  Craven,  Jr., 
and  the  depositions  of  McMinimee  and  Cadonau  taken 
before  the  Court  on  November  30,  1964  (R.  391;  Tr. 
239,  268).  Defendants  also  filed  a  reply  memorandum 
to  plaintiff's  earlier  memoranda  and  supplemental  mem- 
oranda (R.  393). 

The  Court  allowed  defendants'  motion  for  summary 


judgment  as  to  the  first  claim  of  the  second  amended 
complaint  and  denied  summary  judgment  as  to  the  sec- 
ond claim  (R.  409,  437).  Defendant  Warren  A.  McMini- 
mee  thereafter  filed  a  motion  for  summary  judgment  in  his 
favor  as  to  the  second  claim  of  plaintiff's  second 
amended  complaint,  with  respect  to  him,  "on  the 
ground  that  there  is  no  issue  as  to  any  material  fact 
and  that  he  is  entitled  to  judgment  as  a  matter  of  law" 
(R.  411). 

The  Court  allowed  this  motion  and  granted  sum- 
mary judgment  in  favor  of  Warren  A.  McMinimee  as 
to  the  second  claim  of  plaintiff's  second  amended  com- 
plaint (R.  441-442). 

It  should  be  noted  that  an  answer  and  counterclaim 
was  filed  by  the  defendants,  except  Warren  A.  McMin- 
imee (R.  417),  and  trial  by  jury  was  demanded  by 
defendants  (R.  431). 

Plaintiff  appeals  from  both 

(1)  Summary  judgment  in  favor  of  all  defendants 
as  to  plaintiff's  first  claim,  i.e.  alleged  violations  of  the 
conspiracy  provisions  of  Sections  1  and  2  of  the  Sher- 
man Act,  and 

(2)  Summary  judgment  in  favor  of  Warren  A.  Mc- 
Minimee as  to  plaintiff's  second  claim,  i.e.  alleged  vio- 
lation of  Section  2  of  the  Sherman  Act  by  an  attempt 
to  monopolize. 
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B.  Summary  of  the  Parties'  Contentions  about  Matters  of 
Fact  in  Dispute. 

(1)  Plaintiff  contends  and  alleges"*  that  defendant 
T.C.C.A.  was  during  all  pertinent  times  an  agent  for 
producers  of  milk,  cheese  and  other  dairy  products,  en- 
gaged in  grading  and  marketing  such  products  at  whole- 
sale in  interstate  trade  or  commerce  [second  amended 
complaint's  (first  claim)  paragraph  IV  (R.  381),  and 
(second  claim)  paragraph  II  (R.  386)].^ 

This  is  denied  by  the  defendants  in  their  answer  and 
counterclaim  (paragraph  11(c);  R.  418). 

(2)  Plaintiff  contends  and  alleges,  inter  alia: 

(a)  Defendants  have  arbitrarily  denied  to  the  plain- 
tiff, on  or  about  January  16,  1963,  its  vested  right  to 
representation  on  the  Board  of  Directors  of  defendant 
T.C.C.A.  and  forced  plaintiff  to  terminate  its  member- 
ship in  defendant  T.C.C.A.,  which  theretofore  had  been 
the  grading  and  marketing  agent  for  substantially  all  of 
plaintiff's  cheese  and  other  dairy  products  (R.  382,  387) ; 

(b)  Defendants  have  refused  to  pay  over  to  plain- 
tiff a  credit  balance  due  from  T.C.C.A.  to  the  plaintiff 
in  the  sum  of  $771,527.06  representing  plaintiff's  so- 
called  Grade  A  Milk  Account,  the  further  sum  of  $711,- 
127.92  representing  plaintiff's  so-called  Cheese  Account, 
and  the  further  sum  of  about  $300,000.00  representing 


"*  The  allegations  of  the  complaint  were  verified  by  affidavit 
(R.  33). 

s  All  of  plaintiff's  contentions  and  allegations  are  made  with 
respect  to  both  the  first  and  second  claims  asserted  in  the  second 
amended  complaint,  except  as  hereafter  specifically  noted. 
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plaintiff's  so-called  Feed  Department  Account  (R.  382, 
387); 

(c)  Defendants  have  intimidated  or  attempted  to 
intimidate,  and  threatened  a  major  creditor  of  the  plain- 
tiff, to  limit  or  destroy  the  availability  of  loan  capital 
and  to  destroy  plaintiff's  line  of  credit  (R.  382,  387) ; 

(d)  Defendants  have  intimidated  or  attempted  to 
intimidate  and  induced  or  attempted  to  induce  plain- 
tiff's suppliers  and  patrons  to  refuse  to  sell  to  and  deal 
with  plaintiff  (R.  383,  387)  ; 

(e)  Defendants  have  threatened  to  destroy  plaintiff's 
market  for  its  products,  by  inducing  or  attempting  to 
induce  present  or  potential  agents,  brokers  and  customers 
of  the  plaintiff  to  boycott  and  refuse  to  deal  with  the 
plaintiff  or  in  plaintiff's  products  (R.  383,  387) ; 

(f)  Defendants  have  harrassed  the  plaintiff  directly 
and  indirectly,  by  threat  of  vexatious  litigation  and  by 
pursuing  a  policy  to  prevent  plaintiff  from  marketing 
its  production  of  milk,  cheese  and  other  dairy  prod- 
ucts (R.  383,  387) ; 

(g)  Defendants  have  pursued  a  policy  to  effect  a 
reduction  in  plaintiff's  production  in  order  to  enhance 
or  achieve  a  monopolistic  position  in  favor  of  T.C.C.A. 
and  to  the  damage  and  injury  of  the  plaintiff,  and  have 
caused,  inter  alia: 

(i)  a  reduction  in  the  production  of  cheese  by  plain- 
tiff from  about  20,000  pounds  per  day  to  about  14,000 
pounds  per  day; 

(ii)  a  reduction  in  plaintiff's  daily  Grade  A  milk 
market  quota  of  71,000  pounds  per  day; 
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(iii)  an  accumulation,  as  of  about  May  1,  1964,  of 
over  three  and  one  half  million  pounds  of  cheese  in 
plaintiff's  warehouses,  which  plaintiff  was  unable  to 
market  in  the  ordinary  course  of  business  by  reason 
of  the  alleged  acts  of  defendants  (R.  383,  388). 

These  contentions  and  allegations  are  all  denied  by 
defendants  in  paragraph  III  of  their  answer  and  coun- 
terclaim (R.  418). 

(3)  Plaintiff  also  contends  and  alleges  that  since 
January,  1963  the  defendants  have  knowingly  restrained 
and  plotted  to  restrain  interstate  trade  or  commerce 
in  the  production  and  marketing  of  milk,  cheese  and 
other  dairy  products  by  contracting,  combining  or  con- 
spiring with  each  other  and  with  other  persons  includ- 
ing, but  not  necessarily  limited  to  Alpenrose  Dairy,  Inc., 
an  Oregon  corporation,  acting  by  and  through  Carl  H. 
Cadonau  of  Portland,  Oregon,  and  the  defendant  coop- 
erative corporation  within  itself  by  and  through  its  of- 
ficers, agents  and  employees  in  violation  of  Section  1 
of  the  Sherman  Act  (R.  381-382);  that  they  also  com- 
bined with  each  other  and  with  other  persons,  includ- 
ing, but  not  necessarily  limited  to,  Alpenrose  Dairy, 
Inc.,  acting  by  and  through  Carl  H.  Cadonau,  to  mo- 
nopolize a  certain  part  of  said  trade  or  commerce,  in 
violation  of  Section  2  of  the  Sherman  Act  (R.  382). 

Plaintiff  further  contends  that  defendants  prevented 
and  limited  plaintiff  from  receiving  raw  products  from 
its  patrons  and  suppliers  for  the  production  of  milk, 
cheese  and  dairy  products,  and  that  defendants  pre- 
vented and  impaired  to  a  substantial  degree  the  plain- 


13 

tiff  from  marketing  its  said  milk,  cheese  and  other  dairy 
products  in  interstate  trade  or  commerce. 

All  this  is  denied  in  part  by  defendants'  answer  and 
counterclaim  (R.  418);  it  is  further  denied  as  to  Al- 
penrose  Dairy,  Inc.,  and  Carl  H.  Cadonau  individually, 
by  Carl  H.  Cadonau,  in  his  affidavit  of  September  11, 
1964  (R.  112),  is  denied  on  behalf  of  defendant  Dixon 
and  T.C.C.A.  by  affidavit  of  defendant  Dixon  of  Sep- 
tember 11,  1964  (R.  116),  and  by  defendant  Warren 
A.  McMinimee  in  his  affidavit  of  September  11,  1964 
(R.  117). 

(4)  Plaintiff  contends  and  alleges  that  prior  to  Jan- 
uary, 1963,  plaintiff  T.C.&-D.A.  was  a  member  in  good 
standing  of  defendant  T.C.C.A.,  enjoyed  a  substantial 
and  profitable  business  for  its  patrons  and  members, 
having  supplied  a  major  and  continually  increasing 
portion  of  milk  and  cheese  graded  and  marketed  by  and 
through  the  agency  of  defendant  T.C.C.A.,  and  but  for 
the  matters  alleged  in  the  complaint  by  T.C.&D.A., 
plaintiff  T.C.&D.A.  contends  and  alleges  it  would  have 
continued  to  enjoy  a  substantial  and  profitable  business 
for  its  patrons  and  members  (R.  383,  386). 

This  is  denied  by  the  defendants  in  paragraph  11(d) 
of  their  answer  and  counterclaim  (R.  418),  except  that 
defendants  admit  that  until  September  23,  1963,  plain- 
tiff was  a  member  of  defendant  T.C.C.A. 

(5)  Plaintiff  contends  and  alleges  that  plaintiff  was 
forced  to  terminate  its  membership  in  defendant  T.C.- 
C.A. by  reason  of  certain  intolerable  acts  of  defend- 
ants, and  when  plaintiff  so  left  T.C.C.A.,  T.C.C.A.  kept 
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possession  and  control  of  some  4  million  pounds  of 
plaintiff's  cheese,  which  plaintiff  contends  T.C.C.A.  had 
since  sold  and  for  which  T.C.C.A.  and  Dixon  have  re- 
fused to  account  to  plaintiff  (R.  384,  386).  This  is 
denied  by  defendants'  answer  and  counterclaim,  para- 
graph 11(e)  (R.  418). 

(6)  Plaintiff  contends  and  alleges  that  its  invest- 
ment in  its  plant  and  production  facilities,  worth  over 
one  million  dollars,  was  being  depreciated  by  reason  of 
defendants'  alleged  conduct  in  violation  of  the  Sher- 
man Act  (R.  385,  386).  This  is  denied  in  defendants' 
answer  and  counterclaim  (R.  418). 

(7)  Plaintiff  further  claims  severe  damage  and  in- 
jury at  the  hands  of  the  defendants,  in  excess  of  two 
million  dollars.  This  is  denied  by  defendants  in  its  an- 
swer and  counterclaim  (R.  418),  which  in  turn  claims 
Five  Million  dollars  compensatory  and  Five  Million  dol- 
lars punitive  damages  against  T.C.&D.A.  (R.  423). 

(8)  Plaintiff  contends  that  Alpenrose  Dairy,  Inc.  of 
Portland  is  an  "outsider"  as  far  as  the  co-operative 
"family"  of  T.C.C.A.  is  concerned,  and  was  a  party  to 
the  combination  or  conspiracy  with  which  plaintiff 
charged  defendants  in  violation  of  Sections  1  and  2  of 
the  Sherman  Act.  A  suggestion  of  testimony  which 
would  be  offered  at  trial,  tending  to  support  the  al- 
legation of  plaintiff  relative  to  Alpenrose  Dairy,  Inc.'s 
participation  in  the  alleged  combination  or  conspiracy 
with  the  defendants,  is  found  in  the  affidavits  of  Hans 
Leuthold  (R.  333-337),  Del  Mayer  (R.  338-339),  Joe 
Donaldson  (R.  340-341),  and  Vern  Lucas  (R.  346-348). 
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That  Alpenrose  Dairy,  Inc.  of  Portland  is  such  an 
"outsider,"  is  not  disputed  by  defendants  or  by  Alpen- 
rose Dairy,  Inc.  (R.  110-112,  398);  defendants,  and 
Alpenrose  Dairy,  Inc.  deny  the  alleged  combination  or 
conspiracy  (R.  110-112,  115,  117). 

(9)  Plaintiff  contends  that  defendant  Warren  A. 
McMinimee  acted  not  merely  as  lawyer  for  T.C.C.A. 
and  the  other  individual  defendants,  but  was  an  inde- 
pendent actor,  in  effect,  to  the  extent  that  he  is  alleged 
to  have  actively  participated  in  the  formulation  of  the 
policy  and  conduct  of  T.C.C.A.®  directed  against  plain- 
tiff, beginning  at  least  as  early  as  January,  1963,  that 
defendant  Warren  A.  McMinimee  is  alleged  to  have 
counselled  and  actively  participated  with  T.C.C.A.  in 
organizing  the  Tillamook  Fluid  Milk  Shippers  Asso- 
ciation, a  direct  competitor  of  plaintiff,  acted  as  its 
attorney  (R.  305-306,  324)  to  the  damage  of  plaintiff, 
while  plaintiff  was  still  a  member  of  T.C.C.A.,  and 
while  being  paid  legal  fees  by  T.C.C.A.  (and  thus,  indi- 
rectly by  plaintiff) ;  plaintiff  also  charges  defendant  Mc- 
Minimee with  attempts  to  destroy,  by  threats  of  litigation 
and  other  means,  the  source  of  credit  to  plaintiff  at 
certain  pertinent  times;  that  instead  of  merely  carrying 
out  policies  and  desires  of  the  Board  of  T.C.C.A.  as  its 
attorney,  plaintiff  ascribes  to  defendant  Warren  A.  Mc- 
Minimee the  leadership  of  a  faction  of  the  Board  of 
T.C.C.A.  These  contentions  are  found  in  the  pleadings, 
and   the   affidavits   of   Del    Mayer    (R.    338-339),    Joe 


^  T.C.C.A.  at  that  time  was  the  marketing  agent  for  plaintiff 
and  other  producers  in  Tillamook  County;  T.C.  86  D.A.  left 
T.C.C.A.  in  September,  1963. 
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Donaldson  (R.  340-341),  Glenn  Johnston  (R.  343-344), 
Floyd  Woodward  (R.  345),  Vern  Lucas  (R.  346-348), 
George  Milne  (R.  349-361),  Barbara  Milne  (R.  362- 
366),  Clem  Hurliman  (R.  367-371),  Basil  Tone  (R. 
372-373),  and  also  in  testimony  offered  by  plaintiff  at 
a  pre-trial  hearing  (Tr.  94-153).  These  contentions,  if 
offered  as  testimony  upon  trial,  would  tend  to  support 
plaintiff's  contention  that  defendant  McMinimee  was 
more  than  a  mere  attorney  for  defendant  T.C.C.A. 

For  example,  Vern  Lucas,  a  member  of  the  Board 
of  Directors  of  T.C.&D.A.,  the  plaintiff,  and  during 
plaintiff's  membership  in  T.C.C.A.  a  representative  of 
T.C.SgD.A.  to  T.C.C.A.'s  Board  of  Directors,  alleges  in 
his  affidavit  that  defendant  Warren  A.  McMinimee  ad- 
vised a  vote  on  the  T.C.C.A.  Board  on  a  crucial  issue 
while  two  T.C.&D.A.  representatives,  George  Milne  and 
Hans  Leuthold  were  out  of  the  room  (R.  347).  George 
Milne  in  his  affidavit  (R.  350)  states  that  defendant 
Warren  A.  McMinimee  personally  aided  in  T.C.C.A.'s 
effort  to  boycott  T.C.&D.A.  in  its  fledgling  marketing 
activities,  approved  the  sending  out  by  Mr.  Dixon,  Gen- 
eral Manager  of  T.C.C.A.,  "of  the  many  threatening  let- 
ters to  the  trade,  and  I  am  advised  that  Mr.  McMini- 
mee publically  acknowledged  that  it  was  wrongful  to 
do  so,  but  that  they  would  proceed  to  send  the  letters 
out  anyhow."  Attached  to  this  affidavit  by  Mr.  Milne 
is  correspondence  between  defendant  Warren  A.  Mc- 
Minimee and  the  First  National  Bank  of  Oregon,  Port- 
land, in  which  Mr.  McMinimee,  inter  alia,  accuses 
the  Bank  of  conspiring  with  T.C.&D.A.  to  the  damage 
of  T.C.C.A.  by  lending  to  T.C.&D.A.  Mr.  Milne  quotes 
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from  the  Bank's  response  of  January  21,  1964,  through 
its  attorneys,  addressed  to  Mr.  McMinimee : 

"The  impression  we  have  acquired  from  your 
recent  letter  is  that  you  are  not  actually  interested 
in  this  phase  of  the  matter  and  that  the  real  ba- 
sis for  your  objection  and  criticism  is  that  the 
Bank  is  lending  any  money  at  all  to  T.C.85D.A." 
(R.  350,  358). 

Plaintiff  contends,  in  short,  that  defendant  Warren 
A.  McMinimee  is  an  individual,  an  independent  actor 
and  not  a  cooperative,  not  a  potential  member  of  T.C.- 
C.A.,  and  that  he  has  forfeited  such  immunity  as  he 
might  have  enjoyed  as  a  mere  lawyer  and  counsel  to 
his  clients,  upon  trial.  Plaintiff  contends  that  Warren 
A.  McMinimee  has  played  a  dominant  role,  wearing  in 
fact  a  number  of  hats  in  this  drama  in  Tillamook  Coun- 
ty where  the  defendants,  hand  in  hand  with  Alpenrose 
Dairy,  Inc.,  have,  so  plaintiff  alleges,  tried  to  cause 
the  economic  downfall,  destruction  and  demise  of  plain- 
tiff. 

All  these  contentions  are  denied,  in  effect,  Mr.  Mc- 
Minimee claiming  to  have  at  all  times  been  solely  the 
lawyer  for  T. CCA.  (R.  117),  while  also  acting  as  coun- 
sel for  other  co-operatives,  members  of  T.C.C.A.  (Tr. 
245)  and  the  Tillamook  Fluid  Milk  Shippers  Associa- 
tion (R.  305). 

C.  Questions  Raised  on  Appeal. 

This  is  an  appeal  from  two  summary  judgments; 
thus,  the  questions  before  this  Court  are : 
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Do  the  pleadings,  depositions,  and  affidavits,  and 
the  testimony  in  the  record  of  the  pre-trial  proceedings 
show  any  genuine  issue  as  to  any  material  fact  to  be 
resolved  by  trial?  — 

(1)  With  respect  to  all  defendants  as  to  plain- 
tiff's first  claim,  i.e.  the  alleged  conspiracy  to  re- 
strain trade  in  violation  of  Section  1  of  the  Sher- 
man Act,  and  the  alleged  conspiracy  to  monopolize 
in  violation  of  Section  2  of  the  Sherman  Act;  and 

(2)  With  respect  to  defendant  Warren  A.  Mc- 
Minimee  as  to  the  second  claim,  i.e.  the  alleged 
attempted  monopolization  in  violation  of  Section  2 
of  the  Sherman  Act. 

Basic  to  the  resolution  of  at  least  the  first  question 
in  the  case  at  bar  is  the  scope  of  the  immunity  granted 
an  agricultural  cooperative  from  the  proscriptions  of 
the  antitrust  laws,  i.e. 

(a)  Is  this  immunity  available  to  defendants  if 
they  have  gone  beyond  lawfully  carrying  out  the 
legitimate  objectives  of  T.C.C.A.  and 

(b)  If  defendants  have  combined  or  conspired 
with  Alpenrose  Dairy,  Inc.,  an  "outsider,"  admit- 
tedly not  a  cooperative  or  even  a  potential  mem- 
ber thereof,  —  is  the  immunity  otherwise  enjoyed 
by  labor  unions  and  agricultural  cooperatives  lost 
to  these  defendants? 

If  the  answer  to  either  (a)  or  (b)  is  yes, — and  ap- 
pellant submits  it  is  "yes"  to  both, — the  question  is 
then  posed:  Can  the  premise  to  both  questions  be  re- 


19 

solved  by  the  summary  judgment  on  the  record  here, 
or  must  the  premise,  i.e. 

(a)  Did  defendants  keep  within  the  Hmits  of 
lawfully  carrying  out  the  legitimate  objectives  of 
the  cooperative,  T.C.C.A.,  and 

(b)  Did  defendants  in  fact  combine  or  conspire 
with  Alpenrose  Dairy,  Inc.,^  and  possibly  others, 
as  alleged  by  plaintiff  and  denied  by  defendants 
and  Alpenrose  Dairy,  Inc. 

be  resolved  on  trial? 

The  question  raised  by  plaintiff's  appeal  from  the 
summary  judgment  in  favor  of  defendant  Warren  A. 
McMinimee  is  whether  a  lawyer  for  an  agricultural 
cooperative  can  be  personally  liable  for  actively  partici- 
pating in  an  alleged  violation  of  the  antitrust  laws. 

The  question  could  further  be  raised  whether  the 
allegation  of  defendant  Warren  A.  McMinimee's  partic- 
ipation in  the  alleged  combination  or  conspiracy  would 
also  vitiate  the  cooperatives'  exemption  by  reason  of 
defendant  McMinimee's  status  as  an  "outside  party"; 
this  question,  we  think,  will  not  need  to  be  resolved 
since  the  alleged  participation  of  Alpenrose  Dairy,  Inc., 
admittedly  an  "outside"  party,  ^  is  sufficient  to  over- 
come the  statutory  "immunity"  of  T.C.C.A. 

The  question  before  this  Court  is  not  whether  or  not 


^  Alpenrose  Dairy,  Inc.,  is  admitted  by  defendants  to  be  an 
Oregon  corporation,  commercially  and  privately  owned,  distinct 
from  and  not  part  of  T.C.C.A.,  clearly  not  a  co-operative  or  poten- 
tial member  of  T.C.C.A.  (R.  398).  See  Cadonau's  deposition,  Tr. 
268-306,  and  his  affidavit  (R.  110-112). 
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defendants  have  in  fact  violated  the  antitrust  laws  in 
any  particular.  The  question  is  whether  the  record 
shows  disputed  material  contentions  or  whether  it 
shows  that  summary  judgment  was  justified  by  a  rec- 
ord clearly  showing  what  the  truth  as  to  all  material 
matters  of  fact  is,  that  no  genuine  issue  remains  for 
trial  and  that  the  plaintiff-appellant  is  not  cut  off  from 
its  right  to  a  day  in  Court. 

Appellant  asks  this  Court  to  give  it  an  opportunity 
to  prove  its  claims  of  violation  of  the  antitrust  laws  by 
combination  or  conspiracy  as  well  at  attempted  monop- 
olization against  all  defendants.  Appellant  asks  this 
Court,  of  course,  to  look  at  the  record  in  the  light  most 
favorable  to  plaintiff-appellant,  the  party  opposing 
summary  judgment,  and  to  conclude  that  summary 
judgment  should  not  have  been  granted  in  this  case, 
and  that  plaintiff  may  claim  its  day  in  Court. 


SPECIFICATION  OF  ERRORS 

1.  The  trial  court  erred  in  allowing  the  motion  of 
defendants  for  summary  judgment  as  to  the  first 
claim  of  plaintiff's  second  amended  complaint  (R.  437). 

2.  The  trial  court  erred  in  allowing  defendant  War- 
ren A.  McMinimee's  motion  for  summary  judgment  as 
to  the  second  amended  complaint  (R.  441). 
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SUMMARY  OF  ARGUMENT 

It  is  axiomatic  that  summary  judgment  must  be 
used  sparingly,  and  appellant  urges  this  Court  to  re- 
verse the  trial  Court's  orders  of  summary  judgment.® 

Summary  judgment,  as  a  means  of  terminating  liti- 
gation, is  particularly  inappropriate  in  a  complex  anti- 
trust case  where  there  is  not  one,  but  a  plethora  of  dis- 
puted matters  of  fact  for  resolution  by  trial. 

Here,  these  disputed  "facts",  or,  the  parties'  conten- 
tions about  matters  of  fact,  are  set  forth  in  this  brief 
in  some  detail;  perhaps  unnecessarily  prolix,  because 
the  trial  Court,  on  the  same  record,  denied  summary 
judgment  as  to  the  attempted  monopolization  charge, 
except  as  to  defendant  McMinimee.  As  is  noted  in  this 
brief  elsewhere,  the  factual  allegations  are  practically 
identical  in  support  of  the  charge  of  attempted  monopo- 
lization under  Section  2  of  the  Sherman  Act,  which  the 
trial  Court  permitted  to  go  to  trial,  and  the  conspiracy 
charges  under  Sections  1  and  2  of  the  Sherman  Act 
which  were  struck  by  summary  judgment. 

The  trial  Court  distinguished  between  the  Borden  v. 
U.  S.^  rule,  as  pointed  out  in  the  SunkisV°  case,  and 


s  Except  where  specifically  distinguished,  the  Summary  of  Ar- 
gument and  Argument  are  intended  to  relate  to  the  appeal  of  both: 

(1)  Summary  judgment  for  all  defendants  as  to  the  first  claim 
of  plaintiff's  second  amended  complaint ;  and 

(2)  Summary  judgment  for  defendant  Warren  A.  McMinimee 
as  to  the  second  claim  of  plaintiff's  second  amended  complaint. 

9  308  US  188  (1939). 
'O370  US  19  (1962). 
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the  Maryland  and  Virginia  Milk  Producers^^  case. 

Sunkist  holds  a  co-op  or  group  of  co-ops  is  immune 
from  the  conspiracy  provisions  of  the  antitrust 
laws  for  interorganizational  activities,  while  affirm- 
ing the  validity  of 

Borden,  which  holds  agricultural  co-ops  liable  for 
conspiracy  with  outsiders,  and 

Maryland  and  Virginia  Milk  Producers  Association, 
which  holds  agricultural  co-ops  liable  for  monopo- 
lization or  attempted  monopolization,  even  without 
outsiders. 

The  trial  judge,  in  granting  summary  judgment, 
apparently  overlooked  the  "outsider,"  in  this  case,  Al- 
penrose  Dairy,  Inc.'^  The  trial  judge  apparently  accept- 
ed the  self-serving  declaration  of  Alpenrose  Dairy's  gen- 
eral manager  that  it  did  not  combine  or  conspire  with 
the  defendants,  ignored  plaintiff's  affidavits  to  the  con- 
trary, and  thus  deprived  plaintiff  of  a  full  and  fair 
chance  to  a  trial  of  all  issues. 

The  trial  Court,  in  granting  summary  judgment  to 
defendant  McMinimee,  overlooked  plaintiff's  accusa- 
tions  under   oath,    and   apparently   accepted    the    self- 


"362  US  458  (1960). 

'  2  Appellant  does  not  overlook  that  defendant  McMinimee 
could  qualify  as  an  "outsider"  or  "independent  actor",  but  merely 
suggests,  arguendo,  that  a  question  of  fact,  to  be  resolved  at  trial, 
exists  as  to  whether  or  not  defendant  McMinimee  is  an  "independ- 
ent actor"  and  would  tlius  qualify  to  take  T.C.C.A.  out  of  the 
Sunkist  rationale.  No  such  question  exists  with  respect  to  Alpen- 
rose Dairy,  Inc.  on  this  record.  i  >  j 
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serving  declarations   by  defendants  and  Mr.   McMini- 
mee  to  the  contrary. 

This  is  error.  Appellant  submits,  not  only  is  a  law- 
yer as  such  not  immune  from  being  held  to  account 
under  the  antitrust  laws,  but,  as  a  lawman,  an  officer 
of  the  courts,  an  attorney  should  be  held  to  at  least  as 
high,  if  not  higher  standard  of  lawfulness  as  a  layman. 
Certainly  nowhere  have  we  found  a  lawyer,  as  such, 
exempt   from   the   proscriptions   of   the   antitrust   laws. 

Appellant  respectfully  urges  reversal  of  the  summary 
judgments  because 

1.  They  are  clearly  improper  because  of  many 
disputed  issues  of  fact  in  the  record  which  must 
be  resolved  by  trial; 

2.  They  are  peculiarly  inappropriate  in  an  anti- 
trust case,  such  as  this  one,  and  the  ends  of  justice 
would  be  better  served  by  trial  than  by  summary 
disposition ; 

3.  All  leading  cases,  under  Rule  56  (c)  of  the 
Federal  Rules  of  Civil  Procedure,  and  in  the  anti- 
trust field,  support  reversal,  as  will  be  shown  be- 
low, and  all  doubts  as  to  facts  or  allegations  about 
matters  of  fact  in  the  record  to  date  must  be  re- 
solved in  this  instance,  and  before  this  tribunal,  in 
appellant's  favor;  and 

4.  Neither  T.C.C.A.,  nor  any  other  agricultural 
cooperative,  is  free,  by  any  statute  or  Court's  de- 
cision known  to  appellant,  to  act  as  a  predator  in 
the  market  place,  to  plan  and  scheme  to  destroy 
competition   for   its   gain   and   to   its   competitor's 
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damage;  such  conduct  is  unlawful;  and  such  con- 
duct is  by  this  cause  laid  at  defendants'  door.  The 
charges  must  be  tried. 

ARGUMENT 

1.  Numerous  genuine  issues  of  fact  are  raised  on  the 
record,  by  the  pleadings  and  affidavits,  which  can- 
not be  resolved  by  self-serving  declarations  of  de- 
fendants and  their  alleged  co-conspirators. 

The  complaint  alleges  an  agreement,  combination  or 
conspiracy  between  T.C.C.A.,  certain  of  its  officers  or 
directors,  Mr.  McMinimee,  and  Alpenrose  Dairy,  Inc., 
and  others  outside  T.C.C.A.  (R.  380).  Self-serving 
statements  of  some  of  the  alleged  co-conspirators  (R. 
110-118)  that  they  were  not  involved  in  any  conspir- 
acy, without  opportunity  for  cross  examination,  and  be- 
fore full  pretrial  discovery,  are  insufficient  to  support  a 
finding  that  there  was  no  conspiracy,  no  combination 
and  no  agreement.  Mere  statements  by  affiants  that 
they  acted  only  in  their  official  capacities  as  agents  of 
the  association  are  likewise  unimpressive.  Mr.  McMin- 
imee's  affidavit  (R.  117-118)  claims  that  he  acted  only 
in  his  capacity  as  attorney  for  T.C.C.A.  Yet,  the  plain- 
tiff names  him  as  an  individual,  the  logical  inference  be- 
ing that  plaintiff  desires  to  prove  that  on  certain  rele- 
vant and  material  occasions,  Mr.  McMinimee  acted  as 
an  individual  and  outside  the  scope  of  his  employment 
as  attorney.  This  applies  as  well  to  other  named  indi- 
vidual defendants. 

Defendants  and  Alpenrose  Dairy,  Inc.,  one  of  the 
alleged  co-conspirators,  deny  plaintiff's  charges.   There 
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has  been  no  trial;  however,  the  issues  are  factual  and 
disputed  and  unresolved. 

A  trial, — not  summary  disposition, — is  the  proper 
way  to  resolve  these  issues.  Poller  v.  Columbia  Broadcast- 
ing System,  (1962)  368  U.S.  464,  7  L.  Ed.  2d  458;  WMte 
Motor  Co.  v.  U.  S.,  (1963)  372  U.S.  253,  9  L.  Ed.  2d  738. 

That  such  issues  exist  is  implicit  in  the  Court's  de- 
nial of  summary  judgment  as  to  plaintiff's  claim  of 
attempted  monopolization  (the  second  claim  of  plain- 
tiff's second  amended  complaint)  against  the  same  de- 
fendants, except  Warren  A.  McMinimee  (R.  437-438, 
441-442). 

Summary  judgment  may  not  be  entered  where 
there  is  a  material  issue  as  to  any  material  fact.  Dredge 
Corporation  v.  Penny  (9  Cir.  1964)  338  F.2d  456. 

A  quotation  from  Jackson  Tool  &'  Die,  Inc.  v.  Smith 
(5  Cir.  1964)  339  F.2d  88,  is  particularly  appropriate 
in  the  case  at  bar: 

"Summary  judgment  can  be  granted  only  if 
there  is  no  genuine  dispute  as  to  any  material  fact. 
This  requirement  is  to  be  strictly  construed  so  as 
to  insure  that  factual  issues  v/ill  not  be  determined 
without  the  benefit  of  the  truth-seeking  procedures 
of  a  trial.  (F.R.Civ.P.  56(c),  28  U.S.C.A.).  This 
case  bristles  with  triable  issues  of  fact,  precluding 
the  sustaining  of  either  a  motion  to  dismiss  or  a 
motion  for  summary  judgment  for  any  party  to 
this  appeal."  339  F.2d,  at  91. 
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2.  Special  exigencies  of  antitrust  litigation  are  recognized 
Esy  the  Supreme  Court  as  limiting  advisability  of  sum- 
mary judgment  in  antitrust  cases. 

Faith  in  summary  proceedings  is  declining  rapidly. 
In  Poller  v.  Columbia  Broadcasting  System,  supra,  the 
Supreme  Court  not  only  recognized  the  general  disen- 
chantment v/ith  summary  proceedings  but  held  forth  on 
the  particular  weaknesses  of  that  procedure  in  complex 
antitrust  litigation.  In  reversing  a  summary  judgment 
in  a  treble  damage  action  based  on  alleged  violations 
of  Sections  1  and  2  of  the  Sherman  Act,  the  Supreme 
Court  held: 

"Summary  judgment  should  be  entered  only 
when  the  pleadings,  depositions,  affidavits,  and  ad- 
missions filed  in  the  case  'show  that  [except  as  to 
the  amount  of  damages]  there  is  no  genuine  issue 
as  to  any  material  fact  and  that  the  moving  party 
is  entitled  to  judgment  as  a  matter  of  law.'  Rule 
56  (c),  Fed  Rules  Civ  Pro.  This  rule  authorizes 
summary  judgment  'only  where  the  moving  party 
is  entitled  to  judgment  as  a  matter  of  law,  where 
it  is  quite  clear  what  the  truth  it,  .  .  .  [and  where] 
no  genuine  issue  remains  for  trial  .  .  .  [for]  the  pur- 
pose of  the  rule  is  not  to  cut  litigants  off  from 
their  right  of  trial  by  jury  if  they  really  have  is- 
sues to  try.'  Sartor  v.  Arkansas  Natural  Gas  Corp., 
321  U.S.  620,  627,  88  L.  Ed.  967,  972,  65  S.  Ct.  724 
(1944). 

H:       H^       H^       ^       H^ 

"We  look  at  the  record  on  summary  judgment 
in  the  light  most  favorable  to  Poller,  the  party  op- 
posing the  motion,  and  conclude  here  that  it  should 
not  have  been  granted.  We  believe  that  summary 
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procedures  should  be  used  sparingly  in  complex 
antitrust  litigation  where  motive  and  intent  play 
leading  roles,  the  proof  is  largely  in  the  hands  of 
the  alleged  conspirators,  and  hostile  v/itnesses  thick- 
en the  plot.  It  is  only  when  the  witnesses  are  pres- 
ent and  subject  to  cross  examination  that  their 
credibility  and  the  weight  to  be  given  their  testi- 
mony can  be  appraised.  Trial  by  affidavit  is  no 
substitute  for  trial  by  jury,  which  so  long  has  been 
the  hallmark  of  'even  handed  justice.'  "  368  U.S. 
at  468,  473,  7  L.  Ed.  2d  at  461,  464. 

This  teaching  by  the  Supreme  Court  superbly  fits 
the  present  case.  Defendants'  motion  for  summary 
judgment  should  not  have  been  granted;  it  should  be 
reversed. 

3.  T.C.C.A.  hos  no  immunity  as  an  agricultural  cooper- 
ative from  the  conspiracy  provisions  of  the  anti-trust 
laws   when   it   combines   or   conspires   with   outsiders. 

Defendants  moved  for  summary  judgment  in  reli- 
ance on  Sunkist  Growers,  Inc.  et  al  v.  Winkler  h,  Smith 
Citrus  Products  Co.  et  al.,  (1962),  370  U.S.  19,  8  L.  Ed. 
2d  305  (R.  396),  and  Sec.  6  of  the  Clayton  Act'=  and 


'3  Clayton  Act,  Section  6: 

"That  the  labor  of  a  human  being  is  not  a  commodity  or  ar- 
ticle of  commerce.  Nothing  contained  in  the  antitrust  laws  shall 
be  construed  to  forbid  the  existence  and  operation  of  labor, 
agricultural,  or  horticultural  organizations,  instituted  for  the 
purposes  of  mutual  help,  and  not  having  capital  stock  or  be- 
ing conducted  for  profit,  or  to  forbid  or  restrain  individual 
members  of  such  organizations  from  lawfully  carrying  out 
the  legitimate  objects  thereof;  nor  shall  such  organizations,  or 
the  members  thereof,  be  held  or  construed  to  be  illegal  com- 
binations or  conspiracies  in  restraint  of  trade,  under  the  anti- 
trust laws."  [15  U.S.  Code,  §  17]  (emphasis  supplied). 
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Section  1  of  the  Capper- Volstead  Act,"*  which  statu- 
tory provisions  are  claimed  as  basis  for  immunity  of  ag- 
ricultural cooperatives  from  the  conspiracy  provisions 
of  the  antitrust  laws.'^ 

The  trial  court  erred  in  granting  summary  judgment 
for  defendants  as  to  plaintiff's  conspiracy  charges,  ap- 


^^  Capper-Volstead  Act,  Section  1: — Authorization  of  Associa- 
tions; Powers. 

"Persons  engaged  in  the  production  of  agricultural  products 
as  farmers,  planters,  ranchmen,  dairymen,  nut  or  fruit  growers 
may  act  together  in  association,  corporate  or  otherwise,  with 
or  without  capital  stock,  in  collectively  processing,  preparing 
for  market,  handling,  and  marketing  in  interstate  commerce 
and  foreign  commerce,  such  products  of  persons  so  engaged. 
Such  associations  may  have  marketing  agencies  in  common; 
and  such  associations  and  their  members  may  make  the  neces- 
sary contracts  and  agreements  to  effect  such  purposes:  Pro- 
vided, however,  that   such   associations  are  operated  for  the 
mutual  benefit  of  the  members  thereof,  as  such  producers,  and 
conform  to  one  or  both  of  the  following  requirements:  *  *  *" 
(7  U.S.  Code,  §  291). 
's  Plaintiff  does  not  know  whether  defendant  T.C.C.A.  quali- 
fies as  a  Capper-Volstead  cooperative,  at  this  time,  for  two  reasons : 
(1)  Plaintiff  is  not  certain  that  the  purchase  and  sale  of  nearly 
1,000,000  pounds  of  Minnesota  cheese  (R.  27-30,  Tr.  37-48)  is  a 
legitimate  objective  of  T.C.C.A.  under  Capper-Volstead  language 
which  exempts  only  those  cooperative  associations  which  are  en- 
gaged in  "processing,  preparing  for  market,  handling,  and  market- 
ing .  .  .  products  of  persons  so  engaged"  as  farmers,  planters,  ranch- 
men, dairymen,  nut  or  fruit  growers.   (2)  Plaintiff  is  uninformed 
as  to  defendant  T.C.C.A.'s  tax  exempt  status  as  a  nonprofit  agri- 
cultural cooperative.  Plaintiff  calls  attention  to  the  financial  state- 
ments released  by  T.C.C.A.  for  its  accounting  period  ended  March 
31,    1964    (R.   220-262).   The  statements  were  prepared   (without 
audit)    by  Peat,   Marwick,   Mitchell  &  Co.,    (R.   222)    defendant 
T.C.C.A.'s  C.P.A.s,  who  felt  obligated  to  note  [note  4,  to  the  fi- 
nancial statements  (R.  227)]  that  by  reason  of  certain  ".  .  .  acts 
and  resolutions  adopted  .  .  .  and  subsequent  rescinding  thereof  .  .  ." 
T.C.C.A.'s  status  as  an  exempt  cooperative  is  in  question. 

These  matters  may  have  to  be  determined  on  trial.  For  ulti- 
mately, whether  defendant  T.C.C.A.  qualifies  as  a  Capper-Volstead 
Cooperative  will  determine  whether  they  are  entitled  to  any  exemp- 
tion, whatsoever,  from  the  antitrust  laws. 
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pellant  submits,  upon  a  reading  of  the  case  principally 
relied  upon  by  defendants,  the  Sunkist  case. 

Sunkist  is  the  most  recent  judicial  pronouncement 
concerning  the  scope  of  immunity  granted  agricultural 
cooperatives;  in  Sunkist  the  Supreme  Court  found  the 
interorganizational  dealings  among  three  cooperatives 
immune  from  the  conspiracy  provisions  of  the  antitrust 
laws,  but — significantly — concluded : 

"Suffice  it  to  say  that  our  decision  in  no  way 
detracts  from  earlier  cases  holding  agricultural  co- 
operatives liable  for  conspiracies  with  outside 
groups,  United  States  v.  Borden  Company,  308  US 
188  (1939),  and  for  monopolization,  Maryland  and 
Virginia  Milk  Producers  Association  v.  United 
States,  362  US  458  (I960)."  370  U.S.  at  30. 

Appellant  submits  that  defendants  here  are  charged 
with  conspiracy  with  an  "outside  group":  Alpenrose 
Dairy,  Inc.  (R.  380-382).  "There  is  no  question  that 
Alpenrose  Dairy,  Inc.  is  distinct  from  and  not  part  of 
the  TCCA  organization"  admit  defendants  (Reply 
Memorandum,  R.  398). 

Thus,  the  vitality  of  United  States  v.  Borden  Com- 
pany (1939),  308  U.S.  188,  84  L.  Ed.  181,  affirmed 
by  the  Sunkist  decision,  limiting  "immunity"  to  inter- 
organizational dealings  within  a  co-op  family,  clearly 
sustains  appellant's  position  that  summary  judgment 
should  not  have  been  granted  by  the  trial  court,  and 
should  now  be  reversed. 

In  the  Borden  case,  the  Supreme  Court  finds  the 
Sherman  Act  not  modified  by  the  Capper- Volstead  Act: 
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**We  cannot  find  in  the  Capper-Volstead  Act, 
any  more  than  in  the  Agricultural  Act,  an  intention 
to  declare  immunity  for  the  combinations  and  con- 
spiracies charged  in  the  present  indictment.  Section 
6  of  the  Clayton  Act,  enacted  in  1914,  had  author- 
ized the  formation  and  operation  of  agricultural 
organizations  provided  they  did  not  have  capital 
stock  or  were  conducted  for  profit,  and  it  was  there 
provided  that  the  anti-trust  laws  should  not  be 
construed  to  forbid  members  of  such  organizations 
'from  lawfully  carrying  out  the  legitimate  objects 
thereof.'  They  were  not  to  be  held  illegal  combina- 
tions. The  Capper-Volstead  Act,  enacted  in  1922, 
was  made  applicable  as  well  to  cooperatives  having 
capital  stock.  The  persons  to  whom  the  Capper- 
Volstead  Act  applies  are  defined  in  Section  one  as 
producers  of  agricultural  products,  'as  farmers, 
planters,  ranchmen,  dairymen,  nut  or  fruit  grow- 
ers.' They  are  authorized  to  act  together  'in  collec- 
tively processing,  preparing  for  market,  handling, 
and  marketing  in  interstate  and  foreign  commerce' 
their  products.  They  may  have  'marketing  agencies 
in  common',  and  they  may  make  'the  necessary 
contracts  and  agreements  to  effect  such  purposes.' 

"The  right  of  these  agricultural  producers  thus 
to  unite  in  preparing  for  market  and  in  marketing 
their  products,  and  to  make  the  contracts  which 
are  necessary  for  that  collaboration,  cannot  be 
deemed  to  authorize  any  combination  or  conspiracy 
with  other  persons  in  restraint  of  trade  that  these 
producers  may  see  fit  to  devise."  308  U.S.  at  204- 
205,  84  L.Ed.  193-194. 
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4.  T.C.C.A.,  as  a  cooperative,  is  liable  for  violation  of  the 
conspiracy  provisions  of  the  antitrust  laws  if  its  pred- 
atory practices  and  anti-competitive  conduct  go  be- 
yond the  LAWFUL  pursuit  of  LEGITIMATE  objectives. 

Section  6  of  the  Clayton  Act  exempts  agricultural 
cooperatives  from  application  of  the  antitrust  laws  only 
when  they  are  "lawfully  carrying  out  the  legitimate  ob- 
jects" of  the  association.'^  The  complaint  clearly  charges 
the  defendants  with  predatory  commercial  conduct  in- 
consistent with  the  obvious  intention  of  Congress  in  af- 
fording legitimate  cooperative  activities  the  protection 
of  Section  6  of  the  Clayton  Act  and  of  the  Capper- Vol- 
stead Act. 

In  April  v.  National  Cranberry  Association  (US  DC 
Mass.  1958)  168  F.  Supp.  19,  1958  C.C.H.  Trade  Cases, 
para.  69,218,  the  court  reviews  the  legislative  history  of 
the  Capper- Volstead  Act  and  concludes : 

'T  can  think  of  no  purpose  to  be  served  by  per- 
mitting cooperatives  to  use  unfair  methods  to  put 
competitors  out  of  business.  To  permit  this  would 
award  agricultural  cooperatives  a  very  substantial 
'privilege  or  special  favor',  contrary  to  the  bill's  an- 
nounced purpose  and  the  disclaimers  of  its  sponsors. 
In  the  absence  of  specific  language  in  the  act  to  the 
contrary,  I  hold  that  when  Capper- Volstead  pro- 
vided that  a  cooperative  and  its  members  were  not 
to  be  prohibited  from  'lawfully  carrying  out  the 
legitimate  objects  thereof  .  .  .'  (to  use  the  language 
of  Section  6  of  the  Clayton  Act),  at  least  it  did  not 
make  lawful  purely  predatory  practices  seeking  to 
monopolize,  forbidden  to  an  individual  corporation, 


'6  See  footnotes  13  and  15  supra. 
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nor  did  it  deprive  the  victims  of  such  practices  ef- 
fected with  monopolizing  intent  of  their  private  right 
of  action  under  Section  4  of  the  Clayton  Act."  58 
C.C.H.  Trade  Cases  at  p.  74,793. 

Section  6  of  the  Clayton  Act,  the  fountainhead  of  all 
immunity  for  cooperative  associations,  merely  exempts 
cooperatives  when  they  are  LAWFULLY  pursuing  their 
LEGITIMATE  objectives.  '^  The  Capper-Volstead  Act 
lists  the  LEGITIMATE  objectives  of  agricultural  co- 
operatives as  "processing,  preparing  for  market,  handling, 
and  marketign".  It  describes  the  LAWFUL  means  for 
carrying  out  their  objectives  as  "marketing  agencies  in 
common"  and  making  "the  necessary  contracts  and 
agreements  to  effect  .  .  .  [the  above]  purposes."  This 
language  was  not  intended  to  immunize  predatory  prac- 
tices and  competition  stifling  measures  as  have  been  al- 
leged in  the  amended  complaint.  This  is  obvious  from  the 
discussion  by  Mr.  Justice  Black  in  Maryland  and  Vir- 
ginia Milk  Producers  Assn.  v.  United  States,  (1960),  362 
U.S.  458,  4  L.  Ed.  2d  880. 

Here,  the  anti-competitive  activities  charged  in  the 
complaint  are  indeed  outside  the  legitimate  objectives 
of  a  cooperative  and,  if  proved,  would  constitute  a  clear 
violation  of  Sections  1  and  2  of  the  Sherman  Act. 


'^  In  the  first  reported  case  dealing  with  cooperative  exemption 
after  passage  of  the  Clayton  Act,  United  States  V.  King,  250  Fed. 
908  (1916),  the  court  denied  immunity  to  a  cooperative  with  the 
following  comments: 

"...  I  do  not  think  that  the  coercion  of  outsiders  by  a  sec- 
ondary boycott,  .  .  .  can  be  held  to  be  a  lawful  carrying  out 
of  the  legitimate  objects  of  such  an  association  .  .  .  they  are 
not  privileged  to  adopt  methods  of  carrying  on  their  business 
which  are  not  permitted  to  other  lawful  associations."  250  Fed. 
at  910. 
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That  the  exemptions  granted  to  labor  unions  and  ag- 
ricultural organizations  by  Section  6  of  the  Clayton  Act 
are  clearly  limited  to  the  lawful  means  of  achieving  le- 
gitimate purposes  of  these  organizations  and  to  inter- 
organizational  dealings,  has  been  very  recently  buttressed 
by  the  United  States  Supreme  Court  decisions  in  United 
Mine  Workers  of  America  v.  James  M.  Pennington,  de- 
cided June  7,  1965,  —  U.S.  — ,  14  L.  Ed.  2d  626,  1965 
C.C.H.  Trade  Cases,  Para.  71,462,  and  Meat  Cutters 
Union  v.  Jewel  Tea  Co.,  Inc.,  decided  the  same  day,  — 
U.  S.  — ,  14  L.  Ed.  2d  640,  1965  C.C.H.  Trade  Cases, 
Para.  71,463. 

In  the  recent  case  of  Bergjans  Farm  Dairy  Co.  v. 
Sanitary  Milk  Producers,  decided  by  the  United  States 
District  Court  in  Missouri,  on  March  26,  1965,  1965 
C.C.H.  Trade  Cases,  Para.  71,466,  the  Court  also  lim- 
ited the  exemptions  from  the  antitrust  laws  granted  to 
agricultural  cooperatives  by  Section  6  of  the  Clayton 
Act  and  the  Capper- Volstead  Act  as  not  applying  to 
certain  activities  beyond  the  immediate  cooperative 
family. 

Summary  judgment,  on  the  record  here,  is  not  prop- 
er, and  should  be  reversed. 

5.  Defendant  McMinimee  is  personally  liable  if  proven  an 
"independent  actor"  and  co-conspirator;  he  is  not  im- 
mune from  liability  under  the  antitrust  laws  merely  by 
reason  of  his  role  as  attorney  of  T.C.C.A. 

In  Cott  Beverage  Corp.  v.  Canada  Dry  Ginger  Ale, 
Inc.  (S.D.  N.Y.  1956)  146  F.  Supp.  300  [appeal  dis- 
missed on  other  grounds,  243  F.2d  795],  1956  C.C.H. 
Trade  Cases,  Para.  65,531,  the  court  dealt  with  the  prob- 


36 

6.  That  genuine  issues  of  fact,  to  be  resolved  by  trial, 
are  present  here  with  respect  to  each  of  the  touch- 
stones of  liability  under  the  conspiracy  provisions  of 
the  antitrust  laws,  is  borne  out  by  the  record.  More- 
over, on  appeal  from  summary  judgment,  appellant's 
version  of  matters  of  fact  is  presumed  correct  in  this 
court. 

The  fact  in  this  record,  that  the  trial  court  denied 
summary  judgment  as  to  the  attempted  monopoHzation 
charge  (second  claim  of  plaintiff's  second  amended  com- 
plaint) while  allowing  summary  judgment  for  defend- 
ants as  to  the  conspiracy  charges  (first  claim),  prompts 
an  examination  of  the  distinction  between  the  two 
claims. 

The  record  indicates  that  the  factual  allegations  and 
averments  in  affidavits  submitted  by  plaintiff  are  prac- 
tically identical  in  both  claims  (R.  380  ff ) ;  defendants 
moved  for  summary  judgment  against  both  claims  (R. 
391);  the  court  drew  a  distinction  between  the  two 
claims,  as  shown  in  the  court's  order  (R.  409,  437)  dismiss- 
ing one,  by  way  of  summary  judgment,  and  permitting 
the  other  to  go  to  trial. 

The  record  here  indicates  that  the  trial  court, — er- 
roneously, we  submit, — predicated  its  allowance  of  sum- 
mary judgment  on  an  assumed  immunity  of  defendants 
from  the  conspiracy  provisions  of  Sections  1  and  2  of 
the  Sherman  Act,  while  acknowledging  the  lack  of  im- 
munity of  an  agricultural  cooperative  from  the  attempt- 
ed monopolization  charge  under  Maryland  and  Virginia 
Milk  Producers  Asso.  v.  U.  S.,  supra.  The  one  distinc- 
tion between  the  elements  of  the  two  offenses  charged 
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by  plaintiff,  one  the  conspiracy,  the  other  the  attempted 
monopoHzation,  is  the  requirement  for  an  "outside"  party 
in  the  conspiracy  charge  (R.  85-90;  378).  Appellant  sub- 
mits that  an  "outside"  party  is  pleaded  and  alleged  to 
have  been  a  party  to  the  conspiracy  (R.  381-382):  Al- 
penrose  Dairy,  Inc.;  this  allegation  is  supported  by  affi- 
davits (R.  330-337,  338-339,  347)  and  certain  defendants' 
answers  to  plaintiffs'  interrogatories  in  the  record  (R. 
298-299,  319,  323,  327)  as  well. 

The  fact  that  Alpenrose  Dairy,  Inc.  is  not  an  actual 
or  potential  member  of  the  cooperative  family  of  T.C. 
C.A.,  qualifying  for  the  inter-organizational  immunity 
under  the  Sunkist  rationale,  is  obvious,  and  admitted  by 
defendants  (R.  398). 

Moreover,  plaintiff  contends  that  Defendant  Warren 
A.  McMinimee  may  also  be  an  outside  party,  if  found 
on  trial  to  have  acted  beyond  the  scope  of  mere  legal 
adviser  as  attorney  for  T.C.C.A.;  in  view  of  the  admit- 
ted character  of  Alpenrose  Dairy,  Inc.  as  an  outside  par- 
ty, this  issue  as  to  Mr.  McMinimee  need  not  here  be  re- 
solved; the  presence  of  either  as  a  participant  in  the 
combination  or  conspiracy  suffices  to  hold  defendants 
liable  for  the  predatory  anti-competitive  practices 
charged  by  plaintiff. 

Appellant  concedes,  arguendo,  that  its  version  of  the 
facts  may  not  prevail  upon  trial,  but,  in  this  court,  and 
at  this  time, — on  appeal  from  a  summary  judgment, — 
appellant's  version  of  the  facts  must  be  accepted  by  this 
court  for  the  purpose  at  hand.  Mahler  v.  U.  S.  (3  Cir. 
1962)  306  F.2d  713,  cert.  den.  371  U.S.  923,  9  L.  Ed.  2d 
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231;  Jacobson  v.  Maryland  Casualty  Co.  (8  Cir.  1964) 
336  F.2d  72;  Cross  v.  United  States  (2  Cir.  1964)  336 
F.2d431; 

Tracerlab,  Inc.  v.  Industrial  Nucleonics  Corporation 
(1st  Cir.  1963)  313F.2d97: 

"This  appeal,  coming  to  us  after  the  trial  judge's 
grant  of  a  motion  for  summary  judgment,  gives 
rise  to  the  familiar  principle  that:  '*  *  *  a  reviewing 
court  must  view  the  evidence  in  the  light  most  fa- 
vorable to  the  party  against  whom  the  motion  has 
been  granted,  according  that  party  the  full  benefits 
of  all  favorable  inferences  that  may  be  drawn  from 
the  evidence  in  determining  whether  there  exists  a 
genuine  issue  of  material  fact.'  Atlas  v.  Eastern  Air 
Lines,  Inc.,  et  al.,  311  F.2d  156  (1st  Cir.,  1962),  and 
cases  cited  therein."  at  p.  99. 

In  this  Court  the  same  rule  has  been  adopted: 

"While  the  pleadings  and  affidavits  raise  certain 
disputed  questions  of  fact,  they  must  all  be  resolved 
in  favor  of  appellants  for  the  purpose  of  considering 
the  motion  for  summary  judgment  and  the  appeal 
therefrom.  This  is  true  because  a  motion  for  sum- 
mary judgment  is  improper  where  there  is  left  un- 
resolved a  genuine  issue  as  to  any  material  fact. 
Rule  56(c),  Federal  Rules  of  Civil  Procedure,  28 
U.S.C.A."  Carr  v.  City  of  Anchorage  (9  Cir.  1957) 
243  F.2d  482, '«  at  483. 

On  the  record  in  this  case,  and  in  the  light  of  the  law 
applicable  here,  summary  judgment  on  the  first  claim 


's  Cited  by  this  Court  since,  with  approval,  in  footnote  to  its 
opinion  in  Sequoia  Union  High  School  Dist.  V.  U.S.  (9  Cir.  1957), 
245  F.2d  227,  229. 
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and  summary  judgment  in  favor  of  defendant  Warren 
A.  McMinimee  on  the  second  claim  of  plaintiff's  second 
amended  complaint,  are  error,  must  be  reversed,  and  the 
cause  remanded. 

CONCLUSION 

The  questions  before  this  Court  are  really  quite 
simple : 

Is  plaintiff  to  have  the  opportunity  to  submit  to  trial 
by  jury  its  charges,  as  alleged  by  complaint  and  on  af- 
fidavits, and  to  adduce  evidence  to  support  its  case? 

Or,  is  plaintiff  to  be  foreclosed  by  summary  judg- 
ment, without  full  pretrial  discovery,  and  before  trial, 
from  its  day  in  Court? 

Granting  that  a  conspiracy  charge  under  Sections  1 
and  2  of  the  Sherman  Act  cannot  reach  mere  interorgan- 
izational  combinations  within  an  agricultural  cooperative 
family,  such  as  T.C.C.A.,  without  the  presence  of  an 
outside  party,  appellant  submits  that  at  least  one  undis- 
puted outsider,  Alpenrose  Dairy,  Inc.,  was  a  part,  and  an 
important  part,  of  the  combination  or  conspiracy  which 
defendants  aimed  at  plaintiff  in  defendants'  effort  to 
snuff  out  plaintiff's  economic  life. 

The  record  shows  plaintiff  has  met  the  test  of  Sun- 
kist  and  Borden  v.  U.  S.  by  all  standards  applied  to  re- 
view of  summary  judgments. 

Justice  can  only  prevail,  and  tranquility  return  to  the 
green  pastures  of  Tillamook  County,  when  all  genuine 


40 

issues,  all  disputes  between  the  parties  are  resolved  at 
the  bar  of  justice,  in  orderly  fashion,  and  upon  full  trial. 

Appellant  asks  its  day  in  Court. 

We  respectfully  submit  that  the  summary  judgments 
on  appeal  should  be  reversed,  and  the  cause  remanded 
for  trial. 


Dated:  July  16,  1965. 


Ernest  Bonyhadi, 
Bruce  M.  Hall, 

Attorneys  for  Plaintiff- 
Appellant 


Bonyhadi  fie  Hall, 
Jack,  Goodwin  &  Anicker, 
Kenneth  S.  Klarquist  and 
Joseph  B.  Sparkman,  Jr., 
Of  Counsel 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


The  Bobrick  Corporation, 

vs. 
American  Dispenser  Co..  Inc., 


Appellant, 


Appellee. 


APPELLEE'S  BRIEF. 


JURISDICTION. 

This  is  a  patent  infringement  suit  brought  by  The 
Bobrick  Corporation,  Appellant  herein,  against  Ameri- 
can Dispenser  Co.,  Inc.,  Appellee  herein,  and  others.  The 
District  Court  had  jurisdiction  of  the  subject  matter 
under  28  U.S.C.  1338(a).  The  Appellee  brought  a  mo- 
tion to  dismiss  the  suit  against  it  for  lack  of  jurisdic- 
tion over  the  person  and  for  lack  of  proper  venue  under 
28  U.S.C.  1400(b).  The  motion  was  granted  and  Appel- 
lant has  appealed  to  this  court.  It  is  contended  by  Ap- 
pellee that  the  District  Court  does  not  have  jurisdiction 
of  this  case  for  the  reasons  set  forth  in  its  motion. 
but  it  is  admitted  that  the  Court  of  Appeals  has  juris- 
diction to  hear  this  appeal  under  28  U.S.C.  1291  and 
1292(4). 


— 2— 
STATEMENT  OF  PLEADINGS. 

On  October  27 ,  1964,  The  Bobrick  Corporation,  Plain- 
tiff and  Appellant  herein,  filed  suit  for  infringement  of 
a  patent  on  soap  dispensers  against  D.  J.  Alexander; 
D.  J.  Alexander  Corporation;  American  Dispenser  Co., 
Inc.,  the  Appellee  herein ;  Burton  L.  Feinson ;  Shore- 
Robertson  &  Associates,  a  co-partnership  consisting 
of  Philip  Shore  and  David  Shore;  and  Southland  Jani- 
tor Supply  Company,  a  partnership  consisting  of  David 
Kashinsky  and  Morris  Smith  [TR  1-4].  Suits  against 
D.  J.  Alexander  and  D.  J.  Alexander  Corporation  have 
been  dismissed  on  their  unopposed  motion  for  lack  of 
proper  venue. 

The  Marshal's  returns  state  that  on  November  12, 
1964,  Shore-Robertson  &  Associates  was  served  by  leav- 
ing a  copy  with  Philip  Shore,  a  co-owner,  Philip  Shore 
was  served  by  leaving  a  copy  with  Philip  Shore,  In- 
dividually, and  American  Dispenser  Co.,  Inc.  was  served 
by  leaving  a  copy  with  Philip  Shore  "the  co-owner  of 
Shore-Robertson  &  Associates,  the  western  distributor 
of  American  Dispenser  Co.,  Inc.  products".  [Supp. 
TR.] 

On  December  17,  1964,  Burton  L.  Feinson,  General 
Manager  of  American  Dispenser  Co.,  Inc.  was  served 
in  New  York  City  with  a  copy  of  the  summons  and  com- 
plaint [Supp.  TR.]. 
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CONCISE  STATEMENT  OF 
PERTINENT  FACTS. 

The  Complaint  joined  six  parties  as  co-defendants. 
There  is  no  indication  in  the  Complaint  what  the  re- 
lationships of  the  different  co-defendants  are.  For  ex- 
ample, there  is  no  indication  in  the  Complaint  that 
Shore-Robertson  &  Associates,  hereinafter  referred  to 
as  Shore-Robertson,  was  being  sued  in  its  individual 
capacity  as  infringer  and  that  it  was  also  considered  by 
Appellant  to  be  an  agent  of  the  Appellee  or  even  a 
distributor  of  the  Appellee's  products. 

It  is  not  clear  from  the  records  how  Shore-Robertson 
was  served.  It  is  not  shown  whether  Shore-Robertson 
was  served  with  three  copies  of  the  summons  and  com- 
plaint, but  in  any  case,  from  the  record  [Supp.  TR.],  it 
appears  that  on  the  face  of  the  summons,  the  party 
being  served  was  not  indicated  after  the  salutation,  "To 
the  above  named  Defendant:".  In  any  case,  Philip 
Shore  was  not  served  with  a  summons  and/or  Com- 
plaint indicating  that  it  was  intended  for  American  Dis- 
penser Co.,  Inc.,  hereinafter  referred  to  as  American 
Dispenser.  Shore-Robertson  did  not  inform  American 
Dispenser  that  it  had  been  served  as  a  "distributor  of 
American  Dispenser  Co.,  Inc.  products". 

On  December  17,  1964.  Burton  L.  Feinson  was  served 
in  New  York  with  a  Complaint  and  summons  [Supp. 
TR.].  The  summons  did  not  indicate  after  the  salutation. 
"To  the  above  named  Defendant:"  whether  Feinson 
was  being  served  in  his  individual  capacity  or  whether 
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American  Dispenser  was  being  served  through  Feinson 
as  its  General  Manager.  American  Dispenser,  without 
knowledge  that  attempts  had  been  made  to  serve  it  in 
California  by  service  on  Shore-Robertson  as  "western 
distributor  of  American  Dispenser  Co.,  Inc.  products" 
and  without  knowledge  as  to  whether  Feinson  had  been 
served  in  his  individual  capacity  or  as  an  officer  of 
American  Dispenser,  on  January  6,  1965  filed  a  motion 
pursuant  to  Rule  12(b)  of  the  Federal  Rules  of  Civil 
Procedure  for  an  order  "that  the  return  of  summons 
upon  the  defendant  Burton  L.  Feinson  and/or  Ameri- 
can Dispenser  Co.,  Inc.  in  New  York  City  be  quashed 
for  lack  of  jurisdiction  over  the  person  and  that  this 
action  be  dismissed  as  to  said  defendants,  Burton  L. 
Feinson  and  American  Dispenser  Co.,  Inc.  for  im- 
proper venue"  [TR  11  &  12].  In  support  of  that 
motion,  the  affidavit  of  Feinson  was  filed,  indicating 
that  he  did  not  know  whether  he  "was  being  served 
personally  as  a  defendant  or  American  Dispenser  Co., 
Inc.  was  being  served  through  me  (him)  as  an  of- 
ficer" [TR.  28,  lines  16-25].  In  its  Memorandum  in  sup- 
port of  its  motion,  American  Dispenser  stated : 

"No  attempt  was  made  to  serve  American  Dis- 
penser Co.,  Inc.,  or  Burton  L.  Feinson  until  Decem- 
ber 17,  1964,  when  the  Marshal  of  the  Southern 
District  of  New  York  made  an  attempted  service 
by  handing  a  single  copy  of  the  complaint  and  the 
summons  to  Burton  L.  Feinson  at  his  office  in  New 
York  City  *  *  *  It  is  assumed  for  the  purpose  of 
these  motions  that  the  attempted  service  was  in- 
tended for  both  of  said  defendants,  although  it  was 
defectively  made."  [TR  12,  lines  23-32]. 
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It  is  apparent  from  the  foregoing  facts  that  American 
Dispenser  had  no  knowledge  of  any  attempted  service 
on  it  in  California  through  Philip  Shore. 

Up  to  the  time  American  Dispenser  brought  its  mo- 
tion to  quash  service  and  dismiss  for  lack  of  proper 
venue,  no  request  was  made  by  the  Appellant,  The 
Bobrick  Corporation,  hereinafter  referred  to  as  Bobrick, 
to  enter  default  against  American  Dispenser  based  on 
service  in  California  on  Philip  Shore.  However,  on 
January  11,  1965,  Bobrick  filed  a  Request  to  Enter 
Default  Against  American  Dispenser  Co.,  Inc.  for  Fail- 
ure to  plead,  directed  to  the  clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cahfornia 
under  Rule  55(b)  (1)  instead  of  directing  it  to  the 
Court  under  Rule  55(b)  (2)  [TR  103]. 

In  Bobrick's  opposition  to  the  motion  of  American 
Dispenser  to  quash  service  for  lack  of  jurisdiction  over 
the  person  and  to  dismiss  for  improper  venue,  one  of 
the  grounds  set  forth  for  the  opposition  was  that  the 
motion  was  too  late  [TR  34,  line  30].  Bobrick  in  its 
Memorandum  of  Points  and  Authorities  in  opposition 
to  the  motion  of  American  Dispenser,  submitted  argu- 
ments that  American  Dispenser  was  in  default  and. 
therefore,  had  waived  the  right  to  raise  the  issue  of 
lack  of  venue  [TR  37,  lines  19-23]. 

By  order  signed  January  25,  1965  by  Judge  Westover. 
the  return  of  service  upon  Burton  L.  Feinson  was 
quashed  and  action  as  to  Feinson  was  dismissed  [TR 
54] .  No  appeal  has  been  taken  on  this  order. 

Also  in  this  order,  the  Appellant  was  granted  the 
right  of  "discovery  on  the  issue  of  whether  American 
Dispenser  Co.,  Inc.  has  committed  acts  of  infringement 
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and  has  a  regular  and  established  place  of  business 
within  the  Southern  District  of  California"  [TR  55]. 
Bobrick  raised  no  objections  to  the  order  and  indicated 
its  approval  thereof  by  the  approval  signature  of  its  at- 
torney on  the  proposed  order. 

Pursuant  to  Judge  Westover's  order  of  January  25, 
1965,  the  deposition  of  Philip  Shore  was  taken  by  Bob- 
rick on  March  2,  1965.  No  objection  zvas  made  to  any 
questions  asked  by  Bobrick's  attorney  on  the  ground- 
that  Bobrick  zvas  exceeding  the  scope  of  Judge  West- 
over's  order.  If  Bobrick's  attorney  had  asked  special 
questions  directed  to  the  issue  as  to  whether  Philip  Shore 
was  an  agent  of  American  Dispenser  for  the  service 
of  summons  in  the  State  of  Cahfornia,  assuming  that 
such  questions  had  no  bearing  on  the  question  of  venue, 
he  would  have  been  free  to  ask  them.  Moreover,  it 
would  have  been  difficult  or  impossible  to  distinguish 
questions  dealing  with  the  agency  of  Shore-Robertson 
to  receive  service  on  behalf  of  American  Dispenser  and 
questions  directed  to  the  issue  of  whether  American 
Dispenser  had  a  regular  and  established  place  of  busi- 
ness on  the  issue  of  venue.  Bobrick,  therefore,  notwith- 
standing the  wording  of  Judge  Westover's  order  of  Janu- 
ary 25,  1965,  had  full  opportunity,  in  its  examination  of 
Philip  Shore  to  prove  that  Philip  Shore  was  an  agent 
of  American  Dispenser  for  the  purpose  of  service  in 
the  State  of  California.  The  Court  did  not  prohibit  dis- 
covery on  the  issue  of  jurisdiction  over  the  person,  as 
contended  by  Bobrick  in  its  brief,  page  5. 
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The  affidavits  of  Burton  L.  Feinson  in  support  of 
the  motion  of  American  Dispenser  to  quash  service  as 
to  American  Dispenser  and  to  dismiss  the  action  against 
it  for  lack  of  proper  venue,  show  the  following : 

(1)  American  Dispenser  does  not  make,  use  or 
sell  soap  dispensers  in  the  State  of  California;  it 
sells  /;/  Nezv  York  soap  dispensers  and  ships  them  to 
Shore-Robertson,  as  a  customer,  in  California 
[TR  29,  lines  1-5]. 

(2)  American  Dispenser  has  no  financial  inter- 
est in  Shore-Robertson  [TR  29,  lines  5-6]. 

(3)  Shore-Robertson  is  a  sales  organization  in- 
dependent of  American  Dispenser  and  buys  out- 
right from  American  Dispenser.  Shore-Robertson 
is  billed  F.O.B.  New  York,  by  American  Dispenser 
as  soon  as  the  soap  dispensers  are  shipped  from 
New  York  and  the  cost  of  shipping  is  charged  to 
Shore-Robertson.  Payments  of  the  bills  are  mailed 
to  the  New  York  office  of  American  Dispenser. 
Shore-Robertson  alone  is  liable  to  American  Dis- 
penser for  the  payment  of  bills  rendered  by  Ameri- 
can Dispenser  to  Shore-Robertson  [TR  29,  lines 
17-18;  TR  83,  lines  27-32:  TR  84,  lines  1-32]. 

(4)  Shore-Robertson  resells  in  California  and 
other  states  solely  on  its  own  behalf,  soap  dispensers 
that  it  buys  from  American  Dispenser,  with- 
out control  from  American  Dispenser  and  does  its 
own  warehousing  and  its  own  invoicing  [TR  29. 
lines  19-23]. 

(5)  Shore-Robertson  not  only  buys  from  Ameri- 
can Dispenser  but  also  deals  and  sells  products 
from  other  suppliers  free  from  any  control  by 
American  Dispenser. 
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(6)  American  Dispenser  has  no  place  of  busi- 
ness in  California,  established,  regular  or  other- 
wise, owns  or  leases  no  property  in  California, 
pays  no  rent,  makes  no  reimbursements  for  rent 
paid  by  others,  and  pays  no  salaries  or  commissions 
in  California.  Although  there  is  a  telephone  listing 
of  American  Dispenser  in  the  southern  district  of 
California,  this  listing  was  made  by  Shore-Robert- 
son at  the  latter's  expense.  American  Dispenser 
keeps  no  stock  and  has  no  warehouse  in  California 
and  has  no  agent  acting  on  its  behalf  [TR  30, 
lines  1-11]. 

The  deposition  of  Philip  Shore  taken  by  Bobrick  on 
March  2,  1965  pursuant  to  the  right  of  discovery 
granted  to  Bobrick  shows : 

(1)  Shore-Robertson  bought  soap  dispensers 
from  American  Dispenser  and  sold  them  as  its 
own  [Dep.  pp.  12,  13]. 

(2)  Shore-Robertson  stores  the  merchandise 
which  it  buys  from  American  Dispenser  in  a  ware- 
house owned  by  Shore-Robertson  and  stores  other 
merchandise  therein  sold  by  Shore-Robertson  [Dep. 
p.  16]. 

(3)  American  Dispenser  does  not  consign  mer- 
chandise to  Shore-Robertson  [Dep.  p.  20]. 

(4)  Other  firms  besides  American  Dispenser  use 
the  address  of  Shore-Robertson  in  its  advertising 
[Dep.  p.  27]. 

(5)  The  name  of  American  Dispenser  was 
placed  on  a  sign  at  the  address  of  Shore-Robertson, 
without  the  consent  of  American  Dispenser  [Dep. 
pp.  28-30] . 
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(6)  No  one  connected  with  American  Dispenser 
holds  any  stock  or  has  any  financial  interest  in 
Shore-Robertson  [Dep.  p.  31]. 

(7)  Shore-Robertson  maintains  a  stock  of  mer- 
chandise which  it  has  purchased  from  American 
Dispenser  and  others  and  Shore-Robertson  pays  the 
personal  property  tax  on  this  merchandise  [Dep. 
p.  34]. 

(8)  Shore-Robertson  paid  for  a  booth  at  the 
NSSA  (National  Association  Sanitary)  West  Coast 
Trade  Show  displaying  American  Dispenser  goods 
[Dep.  p.  39]. 

(9)  Shore-Robertson  was  not  reimbursed  for 
the  payment  of  the  booth  at  the  end  of  the  NSSA 
Trade  Show  [Dep.  p.  41]. 

(10)  Shore-Robertson  had  its  own  salesman 
taking  orders  at  the  booth  of  the  NSSA  Trade 
Show  [Dep.  p.  42]. 

(11)  Shore-Robertson  authorized  listing  of 
American  Dispenser  in  the  telephone  book  at  its  own 
expense  without  consulting  American  Dispenser 
[Dep.  p.  54]. 

(12)  Shore-Robertson  listed  in  the  telephone  di- 
rectory the  names  of  others  whose  products  it  sold 
besides  that  of  American  Dispenser  and  has  received 
no  payment  or  rebate  therefor.  xA-merican  Dispenser 
has  not  paid  one  cent  in  the  last  25  years  for 
any  listing  in  the  telephone  directory  in  the  South- 
ern Judicial  District  of  California  [Dep.  pp.  56- 
58]. 

(13)  Shore-Robertson  has  checks  to  prove  that 
it  purchased  and  paid  for  all  merchandise  received 
from  x\merican  Dispenser  [Dep.  p.  62]. 
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(14)  Shore-Robertson  has  no  indemnity  agree- 
ment with  American  Dispenser  for  American  Dis- 
penser to  assume  the  expense  of  any  infringement 
suit  against  Shore-Robertson  [Dep.  p.  63]. 

(15)  American  Dispenser  pays  no  part  of  the 
rent  for  the  premises  occupied  by  Shore-Robert- 
son [Dep.  p.  63]. 

(16)  Neither  Mr.  Burton  L.  Feinson  nor  any 
one  connected  with  American  Dispenser  has  ever 
been  at  the  premises  of  Shore-Robertson  [Dep. 
p.  65]. 

(17)  Shore-Robertson  does  not  use  American 
Dispenser  invoices  in  the  sale  of  American  Dispens- 
er products  [Dep.  p.  67]. 

On  December  17,  1964,  American  Dispenser  filed  a 
suit  in  the  United  States  District  Court  for  the  District 
of  Delaware  against  The  Bobrick  Corporation,  the  Ap- 
pellant in  the  case  at  bar,  for  a  Declaratory  Judgment 
holding  the  patent  now  involved  in  the  present  suit, 
invalid  and  not  infringed.  Bobrick  in  the  Delaware 
suit,  after  filing  of  its  appeal  herein,  made  a  motion 
to  Dismiss  the  Complaint  or  to  Stay  Action  on  the 
ground  that  all  matters  and  issues  involved  in  the  Dela- 
ware suit  were  involved  in  and  fully  determinable  by 
proceedings  already  pending  in  the  United  States  for 
the  Southern  District  of  California  and  by  order  dated 
June  29,  1965,  Judge  Steel  denied  this  motion.  Bobrick, 
in  the  Delaware  suit,  has  filed  its  Answer  with  Coun- 
terclaim for  infringement  of  the  patent  here  involved. 

Bobrick  has  not  shown  that  American  Dispenser 
makes,  uses  or  sells  soap  dispensers  in  the  State  of 
California,  and  therefore,  has  not  shown  that  Ameri- 
can Dispenser  has  committed  any  acts  of  infringement 
in  the  State  of  California. 
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SUMMARY  OF  ARGUMENT. 

The  issue  of  default  was  before  Judge  Westover  in 
connection  with  (1)  the  motion  of  American  Dispenser 
to  dismiss  the  action  as  to  x\merican  Dispenser  for  im- 
proper venue,  (2)  Bobrick's  contention  in  opposition  to 
the  motion  that  this  motion  was  too  late  [TR  34.  line 
30],  and  (3)  Bobrick's  Request  for  Entry  of  Default 
[TR  103],  and  after  considering  the  affidavits  in  the 
case  and  the  deposition  of  Philip  Shore  taken  on  dis- 
covery granted  Bobrick,  the  District  Court  held  in  effect 
that  there  was  no  default  because  "PhiHp  Shore  is  not 
an  agent  thereof  for  the  service  of  summons  in  the 
state  of  California"  [TR  101,  lines  30,  31].  That  should 
dispose  of  the  question  of  default. 

The  facts  elicited  by  affidavits  and  deposition  de- 
termining the  question  of  whether  American  Dispenser 
had  a  regular  and  established  place  of  business  in  the 
Judicial  District  of  Southern  California,  also  established 
that  Philip  Shore  was  noi  an  agent  of  American  Dis- 
penser for  the  service  of  summons  in  the  State  of 
California. 

The  affidavits  and  deposition  in  the  case  show  that 
American  Dispenser  has  no  regular  and  established 
place  of  business  in  the  Southern  Judicial  of  California. 
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ARGUMENT. 

I. 
AMERICAN  DISPENSER  DID  NOT  WAIVE  ITS 
RIGHT  TO  HAVE  THE  ACTION  AGAINST  IT 
DISMISSED  ON  THE  GROUND  THAT  THE 
COURT  DOES  NOT  HAVE  JURISDICTION  OVER 
ITS  PERSON. 

The  service  on  Philip  Shore  as  "western  distributor 
of  American  Dispenser  Co.,  Inc.  products"  was  im- 
proper service.  There  was  no  showing  that  PhiHp  Shore 
was  a  proper  person  for  service  as  an  agent  of  Amer- 
ican Dispenser,  no  showing  that  Philip  Shore  knew  that 
he  was  being  served  as  "western  distributor  of  Ameri- 
can Dispenser  Co.,  Inc.  products",  no  showing  that 
Philip  Shore  was  authorized  to  receive  service  on  be- 
half of  American  Dispenser,  no  showing  that  Philip 
Shore  was  so  integrated  into  the  organization  of  Ameri- 
can Dispenser  as  to  obligate  him  to  inform  American 
Dispenser  of  attempted  service  of  process  on  him  on  be- 
half of  American  Dispenser,  and  no  showing  that  Amer- 
ican Dispenser  knew  of  the  attempted  service  on  it  in 
California  through  service  on  Philip  Shore. 

Also,  the  return  on  the  service  of  the  complaint  by 
U.S.  Marshal  on  Philip  Shore  did  not  constitute  upon 
its  face  a  lawful  return.  Any  one  distributing  a  product 
of  a  company  is  not  necessarily  an  agent  of  the  com- 
pany for  the  service  of  process  on  said  company  under 
the  law. 

Although  the  motion  of  American  Dispenser  of 
January  7,  1965  did  not  specifically  mention  the  at- 
tempted service  on  it  in  California  through  service  on 
Philip  Shore,  because  of  its  lack  of  knowledge  thereof, 
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it  did  headline  the  motion  broadly  as  a  Motion  to  Quash 
Service  for  Lack  of  Jurisdiction  Over  the  Person  and 
to  Dismiss  for  Improper  Venue  and  at  the  end  of  the 
motion  asked  for  the  "dismissal  of  the  action  against 
American  Dispenser  Co.,  Inc."  [TR  11  &  26].  Also,  in 
its  reply  to  Bobrick's  opposition  to  the  motion  of  Ameri- 
can Dispenser,  it  was  indicated  broadly  that  the  District 
Court  did  "not  have  jurisdiction  over  the  person  of 
American  Dispenser  Co.,  Inc."  and  asked  broadly  for 
dismissal  of  the  action  "for  lack  of  jurisdiction  over  the 
person"  [TR  52].  These  requests  for  dismissal  of  the 
action  against  American  Dispenser  were  comprehensive 
enough  to  include  a  request  for  dismissal  of  the  com- 
plaint on  the  ground  of  improper  service,  either  in  New 
York  or  California  and  on  the  ground  that  it  would  be 
impossible  to  effect  proper  service  in  these  jurisdictions 
in  view  of  the  absence  of  American  Dispenser  in  Cali- 
fornia. Bobrick  based  its  opposition  to  the  motion  of 
American  Dispenser  to  quash  service  on  the  ground 
that  the  motion  was  too  late  because  of  service  on 
American  Dispenser  in  California  through  Philip  Shore 
[TR  34,  line  30].  Also,  Bobrick,  before  the  motion  was 
heard  filed  a  Request  for  Entry  of  Default  [TR  103]. 
Bobrick  brought  into  the  motion  the  issue  of  default 
because  of  service  on  Philip  Shore  on  behalf  of  Ameri- 
can Dispenser  and  this  issue  became  an  integral  part 
of  the  motion.  At  the  final  hearing  of  the  motion  be- 
fore Judge  Westover  on  March  29,  1964,  Bobrick's  at- 
torney argued  at  great  length  that  service  upon  Philip 
Shore  was  binding  upon  American  Dispenser  [TR  98]. 
The  issue,  therefore,  was  before  the  court  before  entry 
of  the  final  order  of  dismissal.  Judge  Westover  in  his 
final  order,  after  considering  this  issue,  in  effect  ruled 
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that  there  was  no  default,  because  "Philip  Shore  is  not 
an  agent  thereof  (American  Dispenser)  for  the  service 
of  summons  in  the  State  of  California".  Certainly, 
Judge  Westover  would  not  have  made  this  finding,  if 
the  issue  had  not  been  before  him,  and  if  he  had  not 
considered  the  issue  on  its  merits.  Under  these  con- 
ditions, American  Dispenser  did  not  waive  the  lack  of 
jurisdiction  over  its  person  arising  out  of  service  in 
CaHfornia,  and  Bobrick  was  not  deprived  of  a  full 
hearing  on  its  objection  to  the  motion. 

Bobrick  on  page  7  of  its  brief,  refers  to  Rule  12- 
(g)  and  (h)  of  the  Federal  Rules  of  Civil  Procedure 
in  an  attempt  to  show  that  American  Dispenser  waived 
jurisdiction  over  its  person  arising  over  attempted  serv- 
ice in  California.  The  Rule  prevents  one  motion  of  a 
definite  class  from  being  brought  after  another  motion 
of  the  same  class  has  been  brought.  There  are  no  pre- 
scribed Rules  in  the  Federal  Rules  of  Civil  Procedure  re- 
garding the  form  in  which  a  motion  must  be  brought. 
It  can  be  brought  formally  at  the  discretion  of  the  Dis- 
trict Court,  it  can  be  brought  informally  in  open  court; 
it  can  be  explicit  or  implicit;  and  correlated  issues  and 
supplementary  motions  can  be  injected  into  the  basic 
motion  up  to  the  time  the  basic  motion  is  argued  and 
decided.  Until  a  motion  is  argued  and  decided,  it  is  still 
considered  a  pending  motion  in  the  process  of  being 
formulated  and  can  be  modified  or  supplemented  at  the 
discretion  of  the  district  court  until  the  decision  is 
handed  down. 
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In  the  instant  case,  assuming  that  the  motion  of 
American  Dispenser,  when  originally  instituted,  did  not 
refer  to  the  attempted  service  in  California,  the  motion 
became  supplemented  and  amplified  before  being  heard, 
into  a  motion  broad  enough  to  include  a  motion  to  quash 
attempted  service  in  New  York  or  California  on  the 
basis  of  the  issues  raised  by  Bobrick. 

Although  American  Dispenser  did  not  file  its  motion 
until  more  than  twenty  days  after  attempted  service  on 
American  Dispenser  in  California,  there  is  no  waiver 
of  venue  resulting  therefrom,  because  venue  cannot 
be  "waived  in  a  forum  in  wdiich  an  action  has  not  and 
could  not  have  been  properly  brought  by  the  opposing 
party".  Behimer  v.  Sullivan,  261  F.  2d  467,  CCA7. 
In  Kadet-Kruger  &  Co.  v.  Celanese  Corporation  of 
America,  216  F.Supp.  249,  N.D.  111.  E.D.,  three  months 
after  entry  of  a  default,  defendant  moved  to  quash  de- 
fective service.  The  court,  in  vacating  the  default  order, 
held  that  the  twenty  day  period  for  answering  did  not 
Jbegin  to  run  "until  service  had  been  effected  in  a 
legally  permissible  manner". 

Also,  assuming,  arguendo,  that  there  was  a  technical 
default  here,  Judge  Westover  has  refused  to  enter  such 
a  default.  Under  Rule  55(c)  of  the  Federal  Rules 
of  Civil  Procedure,  the  District  Court  can  set  aside  a 
default  for  good  cause.  The  "grant  or  denial  of  a  mo- 
tion for  the  entry  of  a  default  judgment  is  within  the 
discretion  of  the  court".  Lan  Ah  Yew  v.  Didles,  236 
F.  2d  415,  CCA9. 
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II. 

JURISDICTION  OF  THE  DISTRICT  COURT  OVER 
THE  PERSON  OF  AMERICAN  DISPENSER  IS 
NOT  DEPENDENT  ON  THE  LAW  OF  THE 
STATE  OF  CALIFORNIA. 

Bobrick  in  its  brief  on  page  8,  states  that  Rules  4(d)- 
(3)  and  4(d)  (7)  of  the  Federal  Rules  of  Civil  Pro- 
cedure, are  applicable  to  the  question  of  the  propriety  of 
service  and  contends  that  under  these  Rules,  the  service 
is  sufficient  if  the  summons  and  complaint  are  served 
in  the  manner  prescribed  by  the  California  Code  of 
Civil  Procedure.  Then  it  proceeds  to  quote  most  pro- 
fusely on  seven  pages  of  the  brief  from  the  state  de- 
cision of  Cosper  v.  Smith  &  Wesson  Arms  Co., 
53  Cal.  2d  77  in  an  attempt  to  prove  that  service  on  the 
general  manager  of  the  defendant  operating  in  a  cer- 
tain manner  in  the  State  of  California  was  good  service. 
Bobrick  is  in  error  in  its  method  of  rationalization  and 
in  the  relevancy  it  attributes  to  this  case. 

The  Patent  Statutes  specifically  provide  the  con- 
ditions under  which  an  alleged  infringer  is  amenable  to 
the  process  of  a  federal  court.  Whether  such  an  in- 
fringer was  present  or  doing  business  within  the  state 
so  as  to  make  it  amenable  to  the  process  of  this  court  is 
a  question  of  substantive  law  to  be  decided  solely  by  the 
decisions  of  the  Federal  Courts.  28  U.S.C.  1400(b) 
provides : 

"Any  civil  action  for  patent  infringement  may  be 
brought  in  the  judicial  district  where  the  defend- 
ant resides,  or  where  the  defendant  has  committed 
acts  of  infringement  and  has  a  regular  and  estab- 
lished place  of  business." 
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This  Statute,  in  effect,  indicates  when  a  foreign  cor- 
poration in  a  patent  infringement  suit  is  considered  to 
be  doing  business  in  a  district,  so  as  to  make  it  amenable 
to  the  process  of  a  federal  court  in  that  district.  28 
U.S.C.  1694  provides: 

"In  a  patent  infringement  action  commenced  in  a 
district  where  the  defendant  is  not  a  resident  but 
has  a  regular  and  established  place  of  business,  serv- 
ice of  process,  summons  or  subpoena  upon  such  de- 
fendant may  be  made  upon  his  agent  or  agents 
conducting  such  business". 

And  Rule  82  of  the  Federal  Rules  of  Civil  Procedure 

holds  that  the  rules  of  Civil  Procedure 

"shall  not  be  construed  to  extend  or  limit  the  juris- 
diction of  the  United  States  district  courts  or  the 
venue  of  actions  therein". 

In  Jacohozvits  v.  Thomson,  141  F.  2d  72,  75,  CCA2, 
it  was  held  that  validity  of  service  under  federal  statutes 
is  a  matter  of  federal  law  and  in  Favell-Utley  Realty 
Co.  V.  Harbor  Plyivood  Corp.,  94  F.Supp.  96,  N.D.  Cal., 
S.D.,  it  was  held  that  Rule  4  (d)  (7)  is  of  no  as- 
sistance unless  constitutional  and  federal  statutory  stand- 
ards have  been  met.  In  Singleton  v.  Atlantic  Coast  Line 
R.  Co.,  20  F.R.D.  15,  D.C.  Mich.,  it  was  held  that 
where  a  federally-created  right  is  being  asserted  in  a  fed- 
eral court,  federal  law  governs  as  to  whether  a  foreign 
corporation  is  doing  business  within  the  district  in  which 
that  federal  court  is  sitting  so  as  to  be  amenable  to 
service  of  process  within  the  district.  To  the  same  ef- 
fect, see  also  Bar's  Leaks  Western,  Inc.  v.  Pollock, 
148  F.Supp.  710,  D.C.  Cal.  And  in  B.  Heller  &  Co.  v. 
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First  Spice  Manufacturing  Corp.,  172  F.Supp.  46,  N.D. 

Ill,  E.D.,  it  was  held: 

"However,  in  patent  infringement  cases,  Rule  4  of 
the  Federal  Rules  of  Civil  Procedure,  28  U.S.C, 
should  not  be  construed  to  extend  or  limit  the  juris- 
diction or  venue  of  the  district  courts." 

It  is  submitted,  therefore,  that  Federal  Rules  4  (d)- 
(3)  and  4  (d)  (7)  only  refer  to  the  method  of  serv- 
ice and  presuppose  that  the  foreign  corporation  is  amen- 
able to  suit  in  the  state.  Whether  state  standards  or  fed- 
eral law  concepts  are  to  be  applied  in  determining  the 
amenability  of  a  foreign  corporation  to  suit  in  a  state 
depends  on  whether  state  or  federal-created  law  is  being 
asserted. 

The  case  of  Cosper  v.  Smith  &  Wesson  Arms  Co., 
53  Cal.  2d  77 ,  so  heavily  relied  on  by  Bobrick  in  its 
brief,  indicates  that  the  validity  of  service  under  Fed- 
eral Rules  depends  not  only  on  whether  "the  person 
served  is  within  the  statutory  designation  here  'the  gen- 
eral manager  in  this  state'  "  but  also  "on  whether  the 
foreign  corporation  is  'doing  business  in  this  state' 
within  the  meaning  of  the  Statute"  (p.  82  not  quoted 
by  Appellant).  Since  the  Federal  Statute  28  U.S.C. 
1400(b)  has  provided,  in  effect,  that  in  a  patent  in- 
fringement suit,  a  foreign  corporation,  for  the  purpose 
of  jurisdiction,  is  considered  to  be  "doing  business" 
in  a  district  when  the  corporation  has  "a  regular  and 
established  place  of  business"  in  the  jurisdiction,  the 
application  of  the  criteria  of  "doing  business"  set  forth 
in  Cosper  v.  Smith  &  Wesson  Arms  Co.  cannot  be 
applied  to  the  instant  patent  infringement  suit.  In  Cos- 
per V.  Smith  &  Wesson  Arms  Co.,  the  plaintiff,  a  police 
officer,  brought  action   for  personal  injuries  allegedly 
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sustained  in  the  State  of  California,  when  the  cylinder 
of  a  revolver  purchased  by  him  in  the  State  from 
the  defendant  and  manufactured  by  the  defendant,  ex- 
ploded and  blew  a  part  during  target  practice.  No  fed- 
eral question  of  law  was  involved  there,  and  the  pres- 
ence of  the  defendant  corporation  in  California  was 
therefore  determined  in  accordance  with  the  law  of  Cali- 
fornia. 

Even  under  the  laws  of  the  State  of  California,  Philip 
Shore  is  not  an  agent  of  American  Dispenser  for  the 
service  of  summons  in  the  State  of  California  under 
the  decision  in  L.  D.  Reedcr  Contractors  of  Arts.  v. 
Higgins  Industries,  265  F.  2d  768,  CCA9. 

Bobrick,  in  its  attempt  to  bring  the  instant  case  with- 
in the  ambit  of  the  California  case  of  Casper  v.  Smith 
&  Wesson  Arms  Co.,  makes  statements  in  its  brief 
which  are  not  supported  by  the  record  or  which  may 
raise  implications  not  based  on  facts.  For  example,  on 
the  bottom  of  page  14  of  its  brief,  it  states  that  "Amer- 
ican admits  that  Shore-Robertson  sells  substantially 
quantities  of  its  products  in  California".  No  such  ad- 
mission is  found  in  the  records.  If  any  products  of 
American  Dispenser  are  sold  in  California,  they  are  not 
sold  by  American  Dispenser  but  are  sold  by  Shore- 
Robertson  as  owner  of  these  products  and  on  its  own 
behalf  [TR  29.  lines  7-23;  TR  83,  84  and  85  and  Ex- 
hibits A,  B  and  C].  All  sales  by  American  Dispenser 
to  Shore-Robertson  are  consummated  in  New  York. 
American  Dispenser  has  not  made,  used  or  sold  any 
Soap  Dispensers  in  California  and  therefore,  has  not 
infringed  any  of  Bobrick's  patents  in  California. 

Bobrick  on  top  of  page  15  of  its  brief,  states  that 
"the   infringing  sale   occurred   in   this   State    (Calif or- 
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nia)".  If  there  were  any  infringing  sales,  they  were 
made  by  Shore-Robertson  as  the  owner  of  the  products 
it  brought  outright  in  New  York  from  American  Dis- 
penser and  not  by  American  Dispenser. 

Also,  Bobrick  on  page  15  of  its  brief,  states  that 
"the  District  Court  abused  its  discretion  by  deciding  the 
question  without  permitting  discovery  and  a  hearing". 
Bobrick  had  its  hearing  and  in  its  briefs  in  opposition 
to  the  motion  did  raise  the  question  of  default  and 
did  make  a  request  for  entry  of  judgment  or  default. 
The  discovery  to  determine  the  question  of  whether  or 
not  American  Dispenser  has  a  regular  and  established 
place  of  business,  was  comprehensive  enough  to  de- 
termine the  capacity  of  Philip  Shore  as  agent  of  Ameri- 
can Dispenser  to  receive  process  on  its  behalf.  More- 
over, Bobrick's  attorney  approved  the  order  of  Judge 
Westover  granting  it  the  right  of  discovery  on  the  issue 
of  whether  American  Dispenser  has  committed  acts  of 
infringement  and  has  a  regular  and  established  place  of 
business  within  the  Southern  Judicial  District  of  Cali- 
fornia [TR  55],  notwithstanding  the  fact  that  in  its 
opposition,  filed  January  14,  1965,  to  the  motion,  it 
had  opposed  the  motion  as  being  too  late  [TR  34,  line 
30]  and  on  January  11,  1965  it  had  filed  a  Request  to 
Enter  Default  [TR  103].  Under  these  conditions,  Bob- 
rick is  estopped  from  asserting  that  it  has  been  deprived 
of  the  right  of  discovery  on  the  issue  of  jurisdiction. 

Bobrick,  still  careless  with  the  facts,  states  on  top  of 
page  15  of  its  brief  that  "plaintiff  is  a  California  Cor- 
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poration".  Bobrick  is  a  Delaware  Corporation  [TR  7, 
lines  23  and  24]  and  American  Dispenser  is  a  New  York 
Corporation.  The  trial  would  be  more  convenient  ior 
the  parties  in  Delaware  where  the  Declaratory  Judgment 
Suit  against  Bobrick  has  been  brought,  and  near  where 
the  products  of  American  Dispenser  are  located. 

Bobrick  on  page  15  of  its  brief,  cites  and  quotes  from 
Orange  Theatre  Corp.  v.  Rayherstz  Amusement  Corp., 
130  F.  2d  185,  CCA3,  where  the  case  was  remanded 
for  further  proceedings  on  the  question  of  default.  That 
case  is  not  applicable  here.  In  that  case,  there  had  been 
stipulations  extending  time  for  answer,  and  the  District 
Court,  under  a  misunderstanding  of  the  law,  had  con- 
sidered these  stipulations  sufficient  to  avoid  default. 
The  appeal  court  held  otherwise,  and  remanded  the 
case  back  to  the  District  Court  to  determine  the  question 
of  default  on  the  basis  of  the  correct  legal  premise  that 
stipulations  extending  time  were  ineffective  in  avoiding 
defaults.  Based  on  proper  legal  premise,  the  District 
Court  might  have  held  the  default  sufficient  to  justify 
denial  of  defendant's  motion  based  on  improper  venue. 

In  the  case  at  bar,  Judge  Westover  has  already  de- 
cided the  question  of  default  from  the  facts  available 
to  him,  and  for  good  cause,  has  refused  to  enter  judg- 
ment on  default.  The  issue  has  already  been  fully 
considered  and  a  decision  rendered  thereon,  and  a  re- 
mand would  still  result  in  dismissal  of  the  action  against 
American  Dispenser.  Remand,  therefore,  to  the  District 
Court  in  this  case  would  be  a  futile  gesture,  since  in 
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the  exrecise  of  its  discretion  and  also  for  good  cause, 
the  default  would  be  set  aside  on  motion. 

It  is  interesting  to  note  in  connection  with  the  case 
of  Orange  Theatre  Corp.  v.  Rayhcrst^,  relied  upon  by 
Bobrick,  that  after  the  remand,  the  district  court  again 
granted  the  defendant's  motion  for  dismissal  and  the 
plaintiff  again  appealed.  This  time,  the  Court  of  Ap- 
peals, in  139  F.  2d  871,  CCA3,  in  affirming  the  District 
Court's  order  of  dismissal,  said : 

"For  if  the  extraterritorial  service  upon  the  in- 
dividual defendants  was  unauthorized  and  invalid  it 
did  not  confer  upon  the  district  court  the  power 
to  adjudicate  the  controversy  between  the  parties. 
Munter  v.  Weil  Corset  Co.,  1923,  261  U.S.  276, 
43  S.Ct.  347,  61  L.Ed.  652.  The  individual  de- 
fendants were,  therefore,  entitled  to  ignore  the 
whole  proceeding  and  subsequently  attack  any  de- 
fault judgment  which  might  result  from  it.  Butter- 
worth  V.  Hill  1886,  114  U.S.  128,  5  S.Ct.  796, 
29  L.Ed.  119.  Under  such  circumstances  the  dis- 
trict court  could  acquire  the  power  to  adjudicate 
the  controversy  only  if  the  parties  voluntarily  ap- 
peared. Consequently  the  failure  of  the  individual 
defendants  to  assert  the  defense  of  lack  of  juris- 
diction of  their  persons  could  not  at  any  time 
before  their  voluntary  appearance  fairly  be  treated 
as  a  waiver  of  the  defense  nor  could  the  twenty  day 
period  prescribed  by  Rule  12  for  serving  a  motion 
or  answer  raising  the  defense  commence  to  run 
prior  to  such  appearance." 
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III. 

VENUE  IS  IMPROPER. 

Bobrick,  in  its  brief,  tries  to  dodge  the  consequences 
of  improper  venue  by  reliance  on  alleged  default  arising 
from  improper  service  of  process.  It  is  significant  that 
Bobrick,  nowhere  in  its  brief,  argues  that  there  is  proper 
venue  in  this  case.  Since  Bobrick  is  the  appellant,  Amer- 
ican Dispenser  would  be  justified  by  the  absence  of  such 
arguments  to  dispense  with  a  discussion  of  the  question 
of  proper  venue.  However,  since  the  issue  of  whether 
American  Dispenser  has  a  regular  and  established  place 
of  business  in  California  will  also  decide  whether  Philip 
Shore  is  an  agent  of  American  Dispenser  for  the  service 
of  summons  in  the  State  of  California,  a  discussion 
of  this  question  of  venue  is  submitted  herein. 

Fourco  Glass  Co.  v.  Transmirra  Products  Corp.,  352 
U.S.  222,  77  S.Ct.  787,  held  "that  28  U.S.C.  1400(b) 
is  the  sole  and  exclusive  provision  controlling  venue  in 
patent  actions".  Therefore,  to  support  proper  venue, 
Bobrick  must  plead  and  prove : 

(1)  that  the  American  Dispenser  resides  in  the 
Southern  Judicial  District  of  California,  or 

(2)  that  American  Dispenser  has  committed  acts 
of  infringement  in  that  district  and  has  a  regular 
and  established  place  of  business  in  that  district. 

The  two  requirements  under  (2)  are  in  the  conjunc- 
tive and  the  "absence  of  either  circumstance  is  fatal". 
Eiidrccae  v.  Dorr,  97  F.  2d  46,  CCA9. 

Furthermore,  the  burden  of  proving  the  "jurisdiction- 
al facts"  is  on  Bobrick  and  any  doubts  should  be  re- 
solved against  Bobrick.  Phillips  v.  Baker,  121  F.  2d  752, 
CCA9. 
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Here,  there  has  been  no  infringement  in  California 
by  American  Dispenser  under  the  holdings  in  Endresze 
V.  Dorr  Co.  Inc.,  97  F.  2d  46,  CCA9 ;  Marlait  v.  Mer- 
ganthaler  Linotype,  70  F.Supp.  426,  S.D.  Cal. ;  Kainkap 
Inc.  V.  Worldbest  Industries,  140  F.Supp.  854,  S.D. 
N.Y.,  and  Minnesota  Mining  &  Mfg.  Co.  v.  Internation- 
al Plastic  Corp.,  159  F.  2d  554,  CCA7.  The  affidavits 
of  Feinson  [TR  29,  lines  7-23 ;  TR  83,  84  and  85  and 
Exhibits  A,  B  and  C],  indicate  that  under  these  de- 
cisions, American  Dispenser  has  not  committed  any  acts 
of  infringement  in  the  Southern  Judicial  District  of  Cali- 
fornia; that  should  dispose  of  the  question  of  venue  in 
California.  In  addition,  American  Dispenser  does  not 
have  a  regular  and  established  place  of  business  in  Cali- 
fornia as  the  facts  under  the  heading  CONCISE 
STATEMENT  OF  PERTINENT  FACTS  herein  in- 
dicated. On  this  issue,  Phillips  v.  Baker,  121  F.  2d  752, 
CCA9,  held: 

"*  *  *  before  a  foreign  corporation  subjects  it- 
self to  jurisdiction  in  a  patent  suit,  it  must  appear 
that  it  is  'engaged  in  carrying  on  in  a  continuous 
manner  a  substantial  part  of  its  ordinary  business' 
within  the  district  in  which  action  is  brought  *  *  * 
In  order  to  bring  itself  within  the  jurisdiction  of  a 
court  of  a  particular  district,  by  force  of  the  stat- 
ute the  defendant  firm  (a)  must  have  a  place  of 
business  in  the  district;  (b)  that  place  of  business 
must  be  'regular';  and  (c)   it  must  be  'established'." 

Bobrick.  during  the  course  of  the  motion  of  Ameri- 
can Dispenser  through  the  lower  court,  attempted  to 
prove  proper  venue  based  on  the  facts  that  (1)  Ameri- 
can Dispenser  had  its  name  on  the  front  of  the  building 
in   Los    Angeles,    California   and    received    mail   there. 
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(2)  American  Dispenser  was  listed  in  the  Los  An- 
geles telephone  directory,  (3)  American  Dispenser  ad- 
vertised the  "Western  Sales  Office"  as  being  located  in 
Los  Angeles,  and  (4)  American  Dispenser  had  a  booth 
at  the  NSSA  West  Coast  Trade  Show  in  Los  Angeles. 
Bobrick  also  relies  on  these  facts  in  its  brief  on  pages 
4  and  5  to  show  that  Philip  Shore  was  an  agent  of 
American  Dispenser  for  service  of  process. 

The  listing  by  a  defendant  of  a  name  on  the 
front  of  a  building  in  a  judicial  district  and  a  listing 
in  the  telephone  directory  in  the  judicial  district  does 
not  indicate  that  the  defendant  has  a  regular  and  es- 
tablished place  of  business  in  that  judicial  district.  The 
listing  here  in  the  telephone  directory  was  made  at 
the  expense  of  Shore-Robertson  without  consulting 
American  Dispenser  [Dep.  pp.  54,  58]  and  the  name 
of  American  Dispenser  was  placed  on  a  sign  at  the 
address  of  Shore-Robertson,  in  conjunction  with  those  of 
other  firms  without  the  consent  of  American  Dispenser 
[Dep.  pp.  27,  28,  30.] 

The  authorities  support  the  position  of  American  Dis- 
penser. In  Wilson  z'.  McKinncy  Mfg.  Co.,  59  F.  2d  332, 
CCA9,  it  was  held  on  this  issue : 

"Advertising,  good  will  operations,  maintenance  of 
an  office,  listing  its  name  in  the  telephone  direc- 
tory, or  having  its  name  on  a  door,  while  ma- 
terial, do  not  necessarily  constitute  'doing  busi- 
ness'." 

In  General  Radio  Company  v.  Superior  Electric  Com- 
pany, 293  F.  2d  949.  CCAl.  the  facts  and  decision 
were  recited  as  follows : 

"Superior  displays  its  name  on  the  door  of  its 
Massachusetts  sales  office  on  the  directory  in  the 
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main  hallway  of  the  building  in  which  its  office  is 
located  and  on  the  outside  of  the  building  itself. 
Its  name  and  address  are  listed  in  the  local  telephone 
directory  and  also  the  Yellow  Pages  carrying  ad- 
vertising. 

On  these  facts  we  think  the  court  below  correctly 
dismissed  the  plaintiff's  complaint  for  lack  of 
venue  insofar   as   it   claims   patent   infringement." 

The  case  W.  S.  Tyler  Co.  v.  Lndlozv-Saylor  Wire  Co., 
236  U.S.  723,  35  S.Ct.  458,  59  L.Ed.  808,  is  still  cited 
as  a  leading  case  in  the  field.  In  that  case,  the  de- 
fendant foreign  corporation  maintained  an  office  and 
secretary  in  New  York,  sharing  the  rent  and  salary 
expenses  with  another  corporation.  A  salesman  was 
paid  salary,  commission  and  expenses;  he  had  authority 
to  solicit  purchase  orders  within  the  state,  but  could 
not  complete  sales.  The  corporation  listed  itself  in  the 
New  York  telephone  directory  and  on  the  office  door. 
It  also  advertised  itself  as  having  a  New  York  office 
and  had  samples  on  display  in  its  New  York  office. 
The  court  held  that  under  this  state  of  facts,  venue  did 
not  lie  in  New  York. 

In  Knapp-Monarch  Co.  v.  Casco  Products  Corp.,  342 
F.  2d  622,  CCA7,  on  this  issue,  the  court  in  relying 
on  W.  S.  Tyler  Co.  v.  Lndlozv-Saylor  Wire  Co.  (supra), 
said: 

"Initially,  we  hold  that  Casco's  maintaining  a  sales 
representative  in  Chicago  does  not  meet  the  statu- 
tory test.  *  *  * 

The  fact  that  Casco  had  its  name  listed  on  the 
building  directory  where  Langenfeld  had  its  office 
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is  not  determinative  when  we  are  mindful  that  Cas- 
co  paid  none  of  Langenfeld's  expenses,  had  no 
employees  in  the  latter's  office,  and  exercised  no 
control  over  its  operation." 

And  in  Brcvcl  Products  Corp.  r.  H&B  American  Cor- 
poration, 202  F.Supp.  824.  S.D.  N.Y.,  the  defendant,  a 
California  concern,  maintained  a  New  York  telephone 
number;  its  name  appeared  on  the  building  directory 
and  on  portions  of  the  door  of  the  Ross-Bornemann 
Associates,  independent  contractors  working  for  the  de- 
fendant on  a  commission  basis  and  acting  as  sales 
representatives  in  the  New  York  area  for  many  product 
manufacturers ;  defendant's  catalog  listed  the  address  of 
Ross-Bornemann  Associates  in  New  York  as  its  "New 
York  sales  and  show-room".  The  Court  held  that  the 
"foregoing  facts  are  insufficient  to  sustain  venue  in 
this  district  (New  York)  under  28  U.S.C.  Sec.  1400- 
(b)". 

The  general  law  regarding  the  effect  of  a  distributor 
or  sales  representative  in  determining  the  question  of 
venue  is  also  followed  in  the  determining  the  sufficiency 
of  service  of  process  under  Rule  4  of  the  Federal  Rules 
of  Civil  Procedure.  Moore's  Federal  Practice,  Vol.  2, 
Second  Edition  p.  1122  et  seq.  under  the  heading  SERV- 
ICE UNDER  RULE  4  (d)  (3).  states: 

"The  term  'a  managing  or  general  agent'  apparently 
refers  to  a  person  of  authority  and  responsibility 
in  the  organization's  operations  in  the  place  where 
service  is  made." 

Philip  Shore  has  no  position  of  any  kind  in  American 
Dispenser. 
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Also,  Moore,  in  this  connection,  says  further 

"*  *  *  ordinarily  an  independent  distributor  or 
sales  organization  is  not  considered  the  agent  for 
the  acceptance  of  service  upon  organization  in 
whose  products  it  deals,  unless  it  is  shown  that  the 
production  organization  so  controls  the  distribution 
or  sales  organization  that  it  is  proper  to  consider 
it  the  agent  of  the  production  organization." 

As  to  the  contention  of  Bobrick  that  American  Dis- 
penser advertised  its  Western  Sales  Offices  as  being  at 
7701  E.  Compton,  it  should  be  noted  that  in  all  of  these 
advertisements,  the  name  of  "Philip  Shore  &  Associates" 
was  indicated  in  connection  with  this  address.  Ameri- 
can Dispenser  was  merely  referrring  to  Philip  Shore  & 
Associates  as  an  organization  from  which  the  products 
of  American  Dispenser  could  be  purchased. 

Bobrick  also  grasps  at  the  fact  that  there  was  a  dis- 
play of  the  goods  of  American  Dispenser  at  the  NSSA 
West  Coast  Trade  Show  in  Los  Angeles,  to  show  that 
American  Dispenser  had  a  regular  and  established  place 
of  business  in  Los  Angeles.  Although  the  goods  of 
American  Dispenser  were  displayed  at  the  Trade  Show, 
the  booth  was  that  of  Shore-Robertson,  paid  entirely 
by  latter  firm  [Dep.  pp.  39,  41]  and  staffed  by  its  own 
salesmen  [Dep.  p.  42]. 

Authorities  hold  that  the  display  of  goods  at  a  Show 
in  a  district  by  a  defendant  does  not  indicate  that  the 
defendant  has  a  regular  and  established  place  of  business 
in  the  district.  On  this  issue,  the  case  of  Knapp-Mon- 
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arch  Company  r.  Casco  Products  Corp.  et  al.,  342  F. 

2d  622,  CCA  7  (supra),  is  in  point.  There,  the  Court 

held: 

"We  next  consider  Casco's  participation  in  the 
Housewares  Shows.  Although  the  show  itself  may 
have  been  a  semiannual  event  and  thus  'regular' 
in  that  sense,  Casco's  participation  in  it  constituted 
a  temporary  presence  in  Chicago  rather  than  a 
regular  and  established  place  where  one  could  trans- 
act business  with  the  defendant  from  day  to  day 
and  from  month  to  month.  Moreover,  as  the 
court  pointed  out  in  B.  Heller  &  Co.  v.  First  Spice 
Mfg.  Corp.,  172  F.Supp.  46,  121  USPO  568 
(D.C.  111.  1959),  where  a  similar  question  was 
presented,  'the  (trade)  organizations  need  not  have 
an  annual  trade  show,  they  need  not  hold  it  within 
this  district,  they  need  not  rent  space  to  defendants 
*  *  *  since  these  factors  are  removed  from  defend- 
ants' control,  it  cannot  be  said  that  defendants 
have  a  'regular  and  established'  place  of  business 
within  this  district.'  Similarly,  Casco  did  not  have 
that  degree  of  control  over  the  Housewares  Shows 
for  it  to  have  there  an  established  place  of  busi- 
ness, that  is  one  of  a  permanent  or  settled  char- 
acter." 

To  the  same  effect,  see  Masfamiono  v.  Jacohsen  Manu- 
facturing Company,  184  F.Supp.  178,  S.D.  N.Y.,  and 
Nezv  Wrinkle,  Inc.  v.  Fritz  et  al,  30  F.Supp.  89,  W.D. 
N.Y. 

The  Declaratory  Judgment  Action  filed  in  Delaware 
against  Bobrick  gives  Bobrick  an  opportunity  to  quickly 
litigate  all  issues  involved  in  the  instant  suit  between  it 
and  American   Dispenser   in   a   jurisdiction  where   the 


—30— 

question  of  jurisdiction  and  venue  cannot  arise.  Bobrick 
has  failed  to  stay  the  action  in  Delaware  and  that 
action  will  proceed  along  its  normal  course.  In  Phillips 
V.  Baker,  121  F.  2d  752,  CCA9,  the  Court  in  granting 
a  motion  to  dismiss  for  lack  of  proper  venue,  considered 
it  "better  that  the  parties  be  remitted  to  the  district 
where  there  is  no  doubt  as  to  the  jurisdiction".  And  in 
Harris-Intertype  Corp.  v.  Photon,  Inc.  et  al.,  185  F. 
Supp.  525,  S.D.  N.Y.,  the  Declaratory  Judgment  Action 
was  filed  in  Massachusetts  fifteen  (15)  days  after  filing 
in  New  York.  The  Court  in  dismissing  the  bill  because 
the  defendant  had  no  regular  and  established  place 
of  business,  said :  J 

"It  is  to  be  observed  that  the  controlling  issues  in 
this  patent  litigation  can  be  fully,  effectively,  and 
expeditiously  adjudicated  in  the  District  of  Massa- 
chusetts." 

CONCLUSION. 

For  the  many  reasons  indicated  above,  the  Court  is 
respectfully  urged  to  affirm  the  judgment  of  the  Dis- 
trict Court. 

Respectfully  submitted. 

Burgess  Ryan  &  Hicks, 
S.  Augustus  Demma, 
John  F.  Ryan, 

Harris,  Kiech,  Russell  &  Kern, 
Charles  E.  Wills, 
Attorneys  for  the  Appellee  American 
Dispenser   Company,   Inc. 
Of  Counsel: 

S.  Augustus  Demma, 
John  F.  Ryan, 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief.  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Charles  E.  Wills 
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NO.     2  0  10  1 

IN   THE   UNITED  STATES  COURT  OF  APPEALS 

FOR  THE   NINTH   CIRCUIT 

THE    BOBRICK  CORPORATION, 

Appellant, 
vs. 
AMERICAN  DISPENSER  CO.  ,    INC  , 

Appellee. 

APPELLANT'S   REPLY   BRIEF 


CONCISE   STATEMENT   OF   PERTINENT   FACTS 

Appellee  repeatedly  states  that,    prior  to  the  expiration  of  the 
time  to  answer,    it  had  no  knowledge  of  the  service  on  it  on  November 
12,    1964  in  the  Southern  District  of  California.     For  example,    on 
page  5  of  its  Brief,    American  states; 

"It  is  apparent  from  the  foregoing  facts  that 
American  Dispenser  had  no  knowledge  of  any  attempted 
service  on  it  in  California  through  Philip  Shore.  " 
The  "foregoing  facts"  is  a  mere  statement  in  a  Memorandum  of 
American  Dispenser  prepared  by  their  local  attorneys  who  may  have 
honestly  believed  the  statement  to  be  true  because  of  a  lack  of  inform- 
ation.    Whether  American  knew  that  it  had  been  served  in  Los  Angeles 

1. 


on  November  12,    1964  is  a  question  that  undoubtedly  will  be  gone  into 
if  American  moves  to  set  aside  its  default  for  "good  cause"  under 
Rule  55(c)  of  the  Federal  Rules  of  Civil  Procedure.     But,    the  question 
has  not  been  gone  into  yet  and  there  is  absolutely  no  evidence  in  the 
record  pertaining  thereto  --  only  the  self-serving  statements  of 
counsel.     Perhaps  discovery  will  later  show  that  the  statements  are 
true,    but  this  Court  on  this  record  should  not  allow  its  decision  to 
be  colored  by  these  unsworn,    and  perhaps  erroneous,    statements. 

Also  on  page  5  of  its  Brief,    American  apparently  argues  that 
it  was  not  in  default  as  long  as  Bobrick  did  not  make  a  request  for 
entry  or  judgment  of  default  and,    since  American  filed  its  motion  to 
quash  service  and  dismiss  for  lack  of  proper  venue  on  January  6, 
1965,    prior  to  Bobrick's  Request  to  Enter  Default,   filed  on  January  11, 
1965,    the  Request  was  too  late.     American  also  intimates  that  Bobrick 
followed  the  wrong  procedure  in  directing  the  Request  to  the  "Clerk" 
under  Rule  55(b)(1)  instead  of  the  "Court"  under  Rule  55(b)(2). 
American  is  wrong  on  all  counts.     First,    a  party  is  in  default  when 
the  twenty  days  to  answer  expires;     entry  of  default  is  a  purely  formal 
matter.     Orange  Theatre  Corp.    v.    Rayherstz  Amusement  Corp.  , 
130  F.  2d  185,    6  FR  Serv.    66.12,    Case  1  (3rd  Cir.    1942).    Second, 
Bobrick  did  not  proceed  under  Rule  55(b)(1),    which  relates  to  "judg- 
ment by  default"  by  the  Clerk.     Bobrick  proceeded  under  Rule  55(a) 
to  have  the  Clerk  "enter"  the  default.     This  is  "the  first  step  leading 
to  the  entry  of  a  judgment  of  default".     6  Moore's  Federal  Practice, 
Para.    55.03(1),    page  1809  and  Para.  55.02(3),    page  1807.     Bobrick 
did  not  apply  to  the  Court  for  a  judgment  by  default  under  Rule  55(b)(2) 
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because  there  were  several  remaining  defendants  who  were  jointly 
liable  with  American.     In  such  a  case  "entry  of  judgment  should 
await  an  adjudication  as  to  the  liability  of  the  non-defaulting 
defendants".     6  Moore's  Federal  Practice,    Para.    55.06,   page  1820. 

On  page  6  of  its  Brief,   Appellee  states  that:     "Bobrick  raised 
no  objections  to  the  (discovery)  order  and  indicated  its  approval 
thereof  by  the  approved  signature  of  its  attorney  on  the  proposed 
order.  "    The  reason  is  crystal  clear:    Appellee  had  not  raised  the 
issue  of  jurisdiction  over  its  person  arising  out  of  service  in  the 
Southern  District  of  California,   and  Bobrick  believed  the  issue  had 
been  waived  under  Rules  12(g)  and  (h)  on  January  6,    1965  when 
Appellee  filed  its  Rule  12  Motion.     Why  should  Bobrick  have  insisted 
on  discovery  into  matters  not  then  in  issue?    Appellee  then  proceeds, 
on  page  6,   to  state  that  Bobrick  could  have  exceeded  the  scope  of  the 
discovery  order  since  Appellee  would  not  have  objected.     This 
knowledge  comes  a  little  late  but,    in  any  event,   Bobrick  had  no  way 
of  knowing  when  it  took  the  deposition  of  Shore  on  March  2,    1965, 
that  the  issue  of  jurisdiction  over  the  person  arising  out  of  service 
in  California  would  suddenly  and  unexpectedly  later  arise,   as  it  did, 
in  the  Court's  order  of  April  8,    1965. 

Moreover,   even  if  Bobrick  had  been  clairvoyant  and  had 
gone  into  the  question  of  whether  Philip  Shore  was  an  "agent"  of 
American,   under  Rule  4(d)(3),   that  would  not  have  wholly  disposed 
of  the  issue  of  jurisdiction  over  the  person  because  under  California 
law,   made  applicable  by  Rule  4(d)(7),   jurisdiction  over  the  person 
may  be  obtained  if  service  is  made  on  "the  general  manager  in  this 
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State".     See  California  Code  of  Civil  Procedure,   Section  411  (2); 
California  Corporations  Code,   Section  6500. 

SUMMARY   OF   ARGUMENT 

1.  American  Dispenser  waived  its  right  to  have  the 
action  against  it  dismissed  on  the  ground  that  the  Court  did  not  have 
jurisdiction  over  its  person  arising  out  of  service  in  California. 

2.  Jurisdiction  of  the  District  Court  over  the  person  of 
American  Dispenser  is  dependent  on  the  law  of  the  State  of  California. 

3.  American  may  not  move  to  dismiss  under  Rule  12 
for  improper  venue  until  it  sets  aside  the  default. 

ARGUMENT 

1.  American  Dispenser  Waived  Its  Right  to 

Have  the  Action  Against  It  Dismissed  on 
the  Ground  That  the  Court  Did  Not  Have 
Jurisdiction  Over  Its  Person  Arising  Out 
Of  Service  in  California. 

American  was  in  default  and  had  no  standing  to  challenge 
jurisdiction  over  its  person  arising  out  of  service  in  California. 
But,   even  if  it  did  have  standing,   it  waived  its  defense  when  it  filed 
its  Rule  12  Motion  as  pointed  out  in  Appellant's  Brief,   pages  6-7. 

On  page  12  of  its  Brief,   Appellee  talks  about  "no  showing 
that  Philip  Shore  was  a  proper  person  for  service  as  an  agent  of 
American  Dispenser"  and  "no  showing"  of  other  things,    implying 
that  the  burden  of  proof  on  the  issue  of  jurisdiction  over  the  person 
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was  on  Bobrick.     Like  Appellee,   Bobrick  has  found  no  cases  in 
point.     However,   jurisdiction  over  the  person  is  similar  to  venue 
in  these  respects:    Jurisdiction  over  the  person  need  not  be  alleged 
in  the  Complaint.     See  Explanatory  Note  to  Official  Form  2  in 
Appendix  to  the  Federal  Rules  of  Civil  Procedure.     And,   jurisdiction 
over  the  person  may  be  waived.     Rules  12(g)  and  (h)  of  the  Federal 
Rules  of  Civil  Procedure;     lA  Federal  Practice  and  Procedure  by 
Barron  and  Holtzoff,   Section  370,   pages  509-510.     So,   the  burden 
of  proving  lack  of  jurisdiction  over  the  person,   like  the  burden  of 
proving  lack  of  venue,    should  be  on  the  moving  party. 

American  also  argues,   on  page  13,   that  the  issue  of  default 
was  before  the  District  Court.     This  is  wholly  unrealistic  pro- 
cedurewise.     Appellee  made  no  motion  to  set  aside  the  default 
under  Rule  55(c)  either  in  writing  or  orally  during  hearing,   as 
required  by  Rule  7(b).     But,    see  Local  Rule  3(i)  which  states: 
"No  oral  motions  .    .    .   will  be  recognized.  "    Clearly,   then,   the 
party  seeking  to  set  aside  a  default  "should  make  a  formal  motion". 
6  Moore's  Federal  Practice,    Para.    55.  10  (1),   page  1828.     And,   the 
motion  "must  state  with  particularity  the  grounds  therefor".   L' 
2  Moore's  Federal  Practice,    Para.    7.05,   page  1542.     Not  having 
done  so,   the  issue  of  default  was  not  before  the  Court.     And,   even 
if  it  were,   it  was  not  wholly  disposed  of,   as  previously  pointed  out, 
because  the  Court  made  no  finding  on  whether  Philip  Shore  was 


l_l  Bobrick  therefore  disagrees  with  Appellee's  statement  on 

page  14  that:    "There  are  no  prescribed  Rules  in  the  Federal 
Rules  of  Civil  Procedure  regarding  the  form  in  which  a  motion 
must  be  brought.  " 
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"the  general  manager  in  this  State". 


Jurisdiction  of  the  District  Court  Over  the 
Person  of  American  Dispenser  is  Dependent 
On  the  Law  of  the  State  of  California. 


Appellee  heads  Part  II  of  its  Brief  as  follows:     "Jurisdiction 
over  the  person  of  American  Dispenser  Company  is  not  dependent 
on  the  law  of  the  State  of  California".     Yet,   Rule  4(d)(7)  of  the 
Federal  Rules  of  Civil  Procedure  provides  that  service  may  be 
made  upon  a  domestic  or  foreign  corporation: 

"...    in  the  manner  prescribed  by  the  law 
of  the  State  in  which  the  district  court  is  held.    ..." 
Service  of  original  process  is  "the  means  of  securing  jurisdiction 
by  the  court  over  the  defendant's  person".     2  Moore's  Federal 
Practice,    Para.    4.  02(4),    page  954.     So,    Bobrick  does  not  under- 
stand Appellee's  argument,    especially  the  reference  to  28  U.S.  C. 
Section  1400(b),  which  is  in  Chapter  87  of  Title  28,   entitled  "Venue". 
Venue  and  jurisdiction  over  the  person  are  not  the  same  thing,    and 
neither  has  any  bearing  on  the  other.     As  stated  in  2  Moore's 
Federal  Practice,    Para.    4,02(4),   page  955: 

"There  often  may  be  situations  where  venue 
is  proper  in  a  place  where  service  of  process  may 
not  be  obtained  over  defendant  and  contrariwise  there 
may  be  situations  where  service  is  proper  but  venue 
is  lacking.  ": 


If  Appellee  is  arguing  that  28  U.S.  C.   Section  1694,   made 
applicable  by  Rule  4(d)(7),    is  the  exclusive  means  of  serving 
process  in  a  patent  infringement  action,   Appellee  cites  no  authority 
therefor.     Such  an  argument  would  be  contrary  to  the  alternative 
"or"  in  Rule  4(d)(7)  and  the  non-mandatory  "may"  in  Section  1694. 

Bobrick  agrees  that  Appellee  must  have  certain  minimal 
contacts  with  the  State  of  California  to  satisfy  the  Constitutional  due 
process  requirements.     McGee  v.   International  Life  Insurance, 
355  U.S.    220  (1957).     If  this  is  what  Appellee  means  by  "federal 
law",   then  the  California  Court  applied  federal  law  in  Smith  & 
Wesson,    saying  (at  page  12  of  Appellant's  Brief): 

"Certainly,   the  admitted  activities  of 
Smith  and  Wesson  in  this  state  are  more  signifi- 
cant than  the  minimal  contacts  deemed  sufficient 
in  McGee  v.   International  Life  Ins.    Co.  ,    355  U.  S. 
220,    78  S.  Ct.    199,    2  L.  Ed.  2d  223,  where  the 
foreign  corporation  elected  to  deal  with  its  insured, 
a  California  resident,   only  by  mail.  " 


American  May  Not  Move  to  Dismiss  Under 
Rule  12  For  Improper  Venue  Until  it  Sets 
Aside  the  Default. 


In  Orange  Theatre  v.   Rayherstz  Amusement,    130  F.  2d  185, 
6  FR  Serv.    66.  12,    Case  1  (3rd  Cir.    1942),   the  Court  held  that  a 
party  may  not  move  to  dismiss  for  improper  venue  until  it  sets 
aside  the  default.     American  says,   on  pages  21-22,  that  remand 
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would  be  a  "futile  gesture"  since  the  Court  would  set  aside  the 
default  for  good  cause.     Perhaps  so,   but  Bobrick  wants  a  hearing 
on  that  issue.     Bobrick  wants  to  know  what  Philip  Shore  did  with 
the  service  on  American  of  the  Summons  and  Complaint.     Bobrick 
wants  the  Court  to  determine  if  Philip  Shore  was  the  "general 
manager  in  this  State"  within  the  meaning  of  Smith  &  Wesson, 
because  Bobrick  has  never  had  an  opportunity  to  argue  this  point 
since  the  issue  of  jurisdiction  over  the  person  was  not  raised  until 
Appellee  gratuitously  inserted  it  in  their  proposed  order  after 
hearing.     Suppose  that  further  discovery  reveals  that  Philip  Shore 
immediately  forwarded  the  Summons  and  Complaint  to  American. 
Suppose  that  after  reading  Snnith  &:  Wesson  and  permitting  dis- 
covery on  the  relevant  factors  considered  therein,   the  Court 
decides  that  Philip  Shore  was  "the  general  manager  in  this  State". 
In  that  event,    Bobrick  doubts  that  remand  would  be  a  "futile  gesture". 
Rather,   the  Court  would  probably  refuse  to  set  aside  the  default 
and  Bobrick  could  move  for  a  default  judgment  when  and  if  it  were 
successful  against  the  other  defendants,   thereby  making  it  desirable 
for  American  to  defend  said  other  defendants,   who  are  American's 
customers,   and  perhaps  prevent  American  from  carrying  out  its 
scheme  to  make  Bobrick  simultaneously  litigate  the  infringement 
of  the  same  patent  by  the  same  device  in  both  California  and  in 
Delaware. 

CONCLUSION 


American  defaulted  and  was  without  standing  to  move  to  dis- 
miss for  either  lack  of  venue  or  lack  of  jurisdiction  over  its  person. 
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Nevertheless,   without  moving  to  set  aside  the  default,   American 
did  move  to  dismiss  for  lack  of  venue  and  lack  of  jurisdiction  over 
its  person  arising  out  of  service  in  New  York,   thereby  waiving  any 
objection  to  the  service  on  it  in  California  under  Rules  12(g)  and  (h) 
of  the  Federal  Rules  of  Civil  Procedure.     After  hearing  on  these 
issues,    in  which  it  prevailed,   American  gratuitously  inserted  a  pro- 
vision in  its  proposed  order  that  "the  Court  does  not  have  jurisdic- 
tion over  the  person  of  American  Dispenser  because  Philip  Shore  is 
not  an  agent  thereof  for  the  service  of  summons  in  the  State  of 
California",    as  required  by  Rule  4(d)(3)  of  the  Federal  Rules  of 
Civil  Procedure.     In  attempting  to  "fix  up"  the  order  to  invalidate 
the  previously  waived  service  in  California,   American  apparently 
forgot  that  service  could  also  be  made  under  Rule  4(d)(7)  on  "the 
general  manager  in  the  State".     So,   even  if  American's  whole 
questionable  procedure  is  stamped  with  approval,    it  cannot  prevail 
because  jurisdiction  over  its  person  was  obtained  by  service  on  its 
"general  manager  in  this  State",    as  that  term  is  defined  by  the 
California  Courts.     Having  then  defaulted,   American's  attempt  to 
move  to  dismiss  for  lack  of  venue  was  without  effect  under  the 
Orange  Theatre  decision.     The  case  should  therefore  be  remanded 
to  determine  if  there  is  "good  cause"  under  Rule  55(c)  to  set  aside 
the  default. 

Respectfully  submitted, 

MAHONEY,  HALBERT  &  HORNBAKER 

THOMAS  P.  MAHONEY 

Attorneys  for  Appellant 
The  Bobrick  Corporation 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/      Thomas  P.    Mahoney 

THOMAS  P.    MAHONEY 
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NO.       2  0  10  1 

IN   THE   UNITED   STATES   COURT  OF   APPEALS 

FOR   THE    NINTH   CIRCUIT 

THE   BOBRICK  CORPORATION, 

Appellant, 
vs. 
AMERICAN  DISPENSER   CO.,    INC., 

Appellee. 


BRIEF   OF   APPELLANT 
THE    BOBRICK  CORPORATION 


STATEMENT  OF   PLEADINGS   AND 
JURISDICTIONAL  FACTS 


The  complaint  alleges  a  cause  of  action  for  patent  infringe- 
ment against  AMERICAN  DISPENSER  CO.    and  others  (Tr.  2-4). 
The  District  Court  had  jurisdiction  of  the  subject  matter  under  28 
U.  S.  C.   Section  1338(a). 

The  District  Court  entered  a  final  order  dismissing  the  action 
against  AMERICAN  DISPENSER   CO.    for  lack  of  venue  and  jurisdic- 
tion over  the  person  (Tr.    101-102).     Plaintiff  THE    BOBRICK 
CORPORATION  filed  a  timely  Notice  of  Appeal  (Tr.    108).     This 
Court  has  jurisdiction  to  review  the  final  order  under  28  U.  S.C 

1. 


Sections  1291  and  1292(4). 


STATEMENT  OF    THE   CASE 

The  complaint  alleges  a  cause  of  action  for  patent  infringe- 
ment against  AMERICAN  DISPENSER  COMPANY,    BURTON   L. 
FEINSON,    the  Treasurer  and  General  Manager  of  AMERICAN 
DISPENSER   COMPANY,  and  SHORE -ROBERTSON   &   ASSOCIATES, 
a  co-partnership  consisting  of  PHILIP  SHORE  and  DAVID   ROBERT- 
SON  (Tr.    2-4). 

On  November  12,    1964,    the  United  States  Marshal  for  the 
Southern  District  of  California  served  the  summons  and  complaint 
on  AMERICAN  DISPENSER   COMPANY  in  Los  Angeles  by  handing 
to  and  leaving  true  and  correct  copies  with  PHILIP   SHORE,    who 
plaintiff  contends  was  AMERICAN'S  agent  for  service  of  process.    — ' 

At  the  same  time,    the  United  States  Marshal  for  the  Southern 
District  of  California  served  SHORE -ROBERTSON  &   ASSOCIATES 
in  Los  Angeles  by  handing  to  and  leaving  true  and  correct  copies 
with  PHI  UP   SHORE. 

Also  on  November  12,    1964,    the  said  United  States  Marshal 
served  PHILIP   SHORE  individually. 

On  December  17,    1964,    the  United  States  Marshal  for  the 


}J  The  returns  of  service  on  all  relevant  defendants  were  omitted 

from  the  Transcript  of  Record.      The  parties  have  subsequently 
filed  supplemental  designations  covering  the  returns  on  AMERICAN 
DISPENSER   COMPANY,    SHORE  -ROBERTSON   &   ASSOCIATES, 
PHILIP  SHORE  and  BURTON   FEINSON. 


Southern  District  of  New  York  served  BURTON   L.    FEINSON  in 
New  York. 

AMERICAN  defaulted  on  December  2,    1964  by  failing  to  file 
an  answer  within  twenty  (20)  days  as  required  under  Rule  12(a)  of 
the  Federal  Rules  of  Civil  Procedure. 

On  December  17,    1964,    AMERICAN  filed  a  declaratory 
judgment  action  on  the  same  patent  against  the  BOBRICK  CORPORA- 
TION in  Delaware  (Tr.    31-32). 

Later,    on  January  6,    1965,    AMERICAN  and  BURTON   L. 
FEINSON  moved  in  California  for  an  order  "that  the  return  of  serv- 
ice of  summons  upon  the  defendant  BURTON   L.    FEINSON  and/ or 
AMERICAN  DISPENSER   COMPANY,    INC.    in  New  York  City  be 
quashed  for  lack  of  jurisdiction  over  the  person,    and  that  this  action 
be  dismissed  as  to  said  defendants  BURTON   L.   FEINSON  and 
AMERICAN  DISPENSER   COMPANY,    INC.    for  improper  venue" 
(Tr.    11-12). 

The  Court  dismissed  the  action  against  FEINSON  and  per- 
mitted the  following  limited  discovery  on  the  issue  of  venue  under 
28  U.S.C    Section  1400(b): 

"The  plaintiff  THE   BOBRICK  CORPORATION  may 
proceed  with  discovery  on  the  issue  of  whether 
AMERICAN  DISPENSER   COMPANY,    INC    has 
committed  acts  of  infringement  and  has  a  regular 
and  established  place  of  business  within  the  Southern 
Judicial  District  of  California."     (Tr.    55.  ) 


On  April  8,    1965,    the  Court  entered  a  final  Order  as  follows: 

"IT  IS   HEREBY  ORDERED,    ADJUDGED,    AND 
DECREED  that  Defendant's  motion  is  granted  and  the 
action  against  AMERICAN  DISPENSER   COMPANY,    INC. 
is  dismissed  on  the  grounds  that  the  Court  does  not  have 
jurisdiction  over  the  person  of  AMERICAN  DISPENSER 
COMPANY,   INC.   because  PHILIP  SHORE  is  not  an 
agent  thereof  for  the  service  of  summons  in  the  State 
of  California,    and  venue  for  patent  infringement  does 
not  lie  in  this  Judicial  District  under  Section  1400(b) 
of  Title  28,    United  States  Code,    because  AMERICAN 
DISPENSER   COMPANY,    INC.    does  not  reside  in  this 
Judicial  District  nor  does  it  have  a  regular  and  estab- 
lished place  of  business  therein.  "    (Tr.   101-102). 

The  facts  showing  that  PHILIP  SHORE  was  an  agent  of 
AMERICAN  for  service  of  process,    so  far  as  known  by  plaintiff,    are 
as  follows: 

AMERICAN  now  has  its  name  on  the  front  of  the  building  at 
5401  South  Santa  Fe  Avenue  in  Los  Angeles,    California,    the  office 
of  PHILIP   SHORE    &   ASSOCIATES  (Tr.    43;    Dep.  29  -/).     AMERI- 
CAN receives  mail  at  this  address  (Dep.    28-29). 

AMERICAN  is  listed  in  the  Los  Angeles  Telephone  Directory 
and  the  Yellow  Pages  thereof  under  a  former  address,    7701  E. 


2/  Reference  is  to  page  29  of  the  Deposition  of  PHILIP  SHORE 

taken  on  March  2,    1965. 


Compton  in  Paramount,    California  (Tr.    44-45).     This  address  and 
telephone  number  was  the  same  as  PHILIP  SHORE    &   ASSOCIATES 
(Dep.  55-56). 

From  November  1960  to  October  1964,    AMERICAN  advertised 
7701  E.  Compton  as  its  "WESTERN   SALES  OFFICE"  (Dep.  27  and 
Dep.   Exhibits  5 -D,    5-E,    5-F,    5-1,    5-J,    5-Kand5-L).     AMERICAN 
also  received  mail  at  this  address  (Dep.    28). 

From  April  1956  to  November  1960,    AMERICAN  advertised 
2881  E.    Pico  Boulevard,    Los  Angeles,    California  as  its  "WEST 
COAST  SALES  OFFICE"  (Dep.    Exhibits  3,    4,    5-A,    5-B,    5-C). 
This  was  also  the  address  of  PHILIP  SHORE    &  ASSOCIATES  (Dep. 
48). 

AMERICAN  had  a  booth  at  the  NSSA  West  Coast  Trade  Show 
in  Los  Angeles  on  October  24  and  25,    1964  (Dep.    Exhibit  2).     Mr. 
BURTON  FEINSON,    the  General  Manager  of  AMERICAN,  was  in  the 
booth  and  SHORE -ROBERTSON  took  orders  there  (Dep.    42). 

There  are  undoubtedly  many  more  similar  facts  of  which 
plaintiff  is  not  aware  because,    as  previously  pointed  out,    the  Court 
prohibited  discovery  on  the  issue  of  jurisdiction  over  the  person. 

SPECIFICATION  OF   ERRORS 

1.  The  Court  erred  in  dismissing  the  action  against 
AMERICAN  DISPENSER   COMPANY,    INC.   for  lack  of  jurisdiction 
over  the  person. 

2.  The  Court  erred  in  dismissing  the  action  against 
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AMERICAN  for  lack  of  venue. 

SUMMARY  OF  ARGUMENT 

1.  AMERICAN   did   not   move  to  dismiss  for  lack  of 
jurisdiction  over  its  person  arising  out  of  the  service  on  PHILIP 
SHORE  in  California.     AMERICAN  thereby  waived  any  objection  to 
such  jurisdiction. 

2.  AMERICAN  defaulted  by  not  answering  the  complaint 
within  twenty  (20)  days.     It  therefore  had  no  standing  to  challenge 
venue. 

ARGUMENT 


AMERICAN  WAIVED   JURISDICTION  OVER  ITS 
PERSON  ARISING    OUT  OF   SERVICE  IN  CALI- 
FORNIA. 


The  law  is  clear  that  jurisdiction  over  the  person  may  be 
waived.    lA  Federal  Practice  and  Procedure  by  Barron  and  Holtzoff, 
Section  370,    pp.    509-510. 

AMERICAN  moved  under  Rule  12  of  the  Federal  Rules  of 
Civil  Procedure  to  dismiss  for  lack  of  venue  and  lack  of  jurisdiction 
over  its  person  arising  out  of  service  on  FEINSON  in  New  York  City; 
AMERICAN  did  not  move  to  dismiss  for  lack  of  jurisdiction  over  its 
person  arising  out  of  service  on  PHILIP   SHORE  in  Los  Angeles. 
AMERICAN  thereby  waived  its  objections  to  service  in  Los  Angeles 
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under  Rule  12(g)  and  (h)  of  the  Federal  Rules  of  Civil  Procedure  as 

follows: 

"(g)    CONSOUDATION   OF   DEFENSES.     A 
party  who  makes  a  motion  under  this  rule  may  join 
with  it  the  other  motions  herein  provided  for  and  then 
available  to  him.     If  a  party  makes  a  motion  under 
this  rule  and  does  not  include  therein  all  defenses 
and  objections  then  available  to  him  which  this  rule 
permits  to  be  raised  by  motion,    he  shall  not  there- 
after make  a  motion  based  on  any  of  the  defenses  or 
objections  so  omitted.     .    .    . 

"(h)    WAIVER   OF  DEFENSES.     A  party 
waives  all  defenses  and  objections  which  he  does 
not  present  either  by  motion  as  hereinbefore  pro- 
vided or,    if  he  has  made  no  motion,    in  his  answer 
or  reply,    ..." 

AMERICAN  attempted  to  rectify  this  waiver  in  the  Order, 
prepared  by  it  under  Local  Rule  7(a),    which  states,    as  previously 
set  forth,    that  "the  action  against  AMERICAN  DISPENSER   COM- 
PANY,   INC.    is  dismissed  on  the  grounds  that  the  Court  does  not 
have  jurisdiction  over  the  person  of  AMERICAN  DISPENSER   COM- 
PANY,  INC.    because  PHILIP  SHORE  is  not  an  agent  thereof  for  the 
service  of  summons  in  the  State  of  California".     So,    AMERICAN 
succeeded  in  having  the  action  dismissed  on  grounds  it  had  waived 
and  without  making  a  motion  directed  to  said  grounds.     Worst  of  all, 
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AMERICAN  got  the  action  dismissed  without  plaintiff  having  had  any 
discovery  on  the  issue  of  jurisdiction  over  the  person,    which  in- 
volves several  provisions  of  the  Federal  Rules  of  Civil  Procedure, 
as  well  as  State  Law.     Rule  4(d)(3)  provides  that  service  shall  be 
made  upon  a  foreign  corporation  by  delivering  a  copy  of  the  summons 
and  complaint  to  "a  managing  or  general  agent,    or  to  any  other 
agent  authorized  by  appointment  to  receive  service  of  process". 
Rule  4(d)(7)  provides  that  it  is  also  sufficient  if  the  summons  and 
complaint  are  served  in  the  manner  prescribed  "by  the  law  of  the 
State  in  which  the  District  Court  is  held".      This,    in  turn,    requires 
application  of  the  California  Code  of  Civil  Procedure  Section  411(2), 
which  provides  that  a  summons  must  be  served  on  a  foreign  corpora- 
tion in  the  manner  provided  in  the  Corporations  Code.     Section  6500 
of  the  Corporations  Code  says  that  a  foreign  corporation  may  be 
served  by  delivery  by  hand  of  a  copy  of  the  process  to  "the  general 
manager  in  this  State". 

In  Cosper  v.    Smith  &  Wesson  Arms  Co.,    53  Cal.2d  77,    346 
P.  2d  409  (1959),    the  California  Supreme  Court  held  that  service  on 
a  manufacturer's  representative  was  sufficient.     The  Court  there 
said: 

"Plaintiff  claims  that  the  admitted  activities 
of  Smith  and  Wesson  in  this  state  establish  that  it 
was  'doing  business'  here  so  as  to  be  amenable  to 
the  service  of  process,    and  that  proper  service  was 
effected  upon  it  by  serving  Lookabaugh.     He  further 
contends  that  the  court's  contrary  findings  are  not 


supported  by  the  evidence  but  constitute  only  erron- 
eous conclusions  of  law.     The  single  affidavit  filed  in 
support  of  Smith  and  Wesson's  motion  to  quash  service 
was  that  of  its  president.    Despite  the  document's 
conclusionary  averments,    the  facts  that  it  recites 
disclose  that  Smith  and  Wesson  had  sufficient  con- 
tacts with  this  state  to  render  it  amenable  to  such 
service  of  process. 

"This  affidavit  recites  that  Smith  and  Wesson, 
Inc.    is  a  Massachusetts  Corporation  with  offices  in 
Springfield  and  is  not  qualified  to  do  business  in  this 
state;    that  it  'has  no  agents,    salesmen,    or  other 
employees  residing  in  California,    nor  any  resident 
representative  authorized  to  adjust  any  claims  or 
complaints  against  (it)  in  California';    that  it  has  no 
offices  nor  any  property  or  assets  in  this  state;    that 
it  'does  not  solicit  retail  business,    but  distributes 
its  products  F.  O.  B.    Springfield  through  regular 
wholesale  and  dealer  channels.    Sales  promotions 
are  principally  conducted  by  long  established  firms 
known  as  manufacturer's  representatives  which  on 
their  own  time  and  expense  solicit  business  in  several 
allied  lines  against  an  overriding  discount,    or  com- 
mission,   on  business  initiated  by  them';    that  the 
'Walter  Lookabaugh  Co.    of  California  and  its  pre- 
decessor,   the  Paul  S.   Linforth  Co.    have  been  known 
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to  us  as  general  manufacturer's  representatives 
specializing  in  the  sporting  goods  field';    that  there 
is  no  contract  with  Lookabaugh  Company  except 
that  they  were  'to  promote  on  a  non-exclusive  basis 
the  sale  of  our  products  on  the  West  coast  against  a 
straight  commission  of  5%';    that  Smith  and  Wesson, 
Inc.,    has  no  financial  interest  in  the  Lookabaugh  Com- 
pany nor  any  control  over  this  company  or  its  employees; 
that  Lookabaugh  Company  buys  its  own  samples  and 
'no  help  or  assistance  is  given  them  by  Smith  and 
Wesson,    Inc.,    except  such  advertising  material  as  is 
furnished  by  Smith  and  Wesson,    Inc.  to  the  general 
jobbing  trade  throughout  the  world'. 

"This  affidavit  discloses  that  Smith  and 
Wesson's  products  are  distributed  in  California,    that 
Lookabaugh  Company,    a  manufacturer's  representative, 
promoted  its  business  here  though  not  on  an  exclusive 
basis,    and  distributed  general  advertising  matter 
furnished  by  Smith  and  Wesson.     It  therefore  appears 
that  the  material  factual  averments  of  defendant's 
affidavit  do  not  contradict  but  rather  coincide  with 
plaintiff's  extended  showing  of  Smith  and  Wesson's 
activities  in  this  state  through  its  agreement  with 
Lookabaugh  for  servicing  dealer  accounts,    investi- 
gating and  recommending  prospective  dealers  to 
Smith,  and  Wesson,    arranging  publicity,    distributing 
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advertising,    and  handling  and  reporting  on  complaints 
concerning  defects  in  Smith  and  Wesson's  products. 
In  short,    this  is  not  a  true  case  of  conflicting  evidence 
in  which  a  reviewing  court  will  refuse  to  disturb 
findings  based  thereon.     .    .  . 

"From  the  record  it  indisputably  appears  that 
Smith  and  Wesson  had  a  continuing  arrangement  for 
the  distribution  and  sale  of  its  products  throughout 
this  state.     Said  defendant  had  retained  a  manufacturer's 
representative,    Lookabaugh,    for  the  promotion  of 
sales,   for  the  servicing  of  dealer  accounts,    and  for 
the  distribution  of  advertising  material  which  defend- 
ant furnished  in  furtherance  of  its  selling  activity. 
Such  a  regular  course  of  business  dealings  in  sales 
promotion  within  the  state  is  similar  to  the  regular 
purchasing  activities  of  the  foreign  corporation  in 
the  Jahn  case  and  the  regular  selling  activities  of 
the  foreign  corporation  in  the  Borgward  case. 
Though  self-employed  as  a  manufacturer's  repre- 
sentative,   Lookabaugh  was  performing  much  the 
same  type  of  substantial  selling  services  for  Smith 
and  Wesson  through  a  course  of  regularly-established 
and  systematic  business  activity  as  were  deemed  in 
Gray  v.    Montgomery  Ward,    Inc.  ,    155  Cal.App.  2d  55 
(317  P.  2d  114),    to  constitute  'doing  business'  in  the 
state  by  the  foreign  corporation  there  involved. 
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These  services  may  reasonably  be  said  to  have  given 
Smith  and  Wesson  'in  a  practical  sense,    and  to  a 
substantial  degree,    the  benefits  and  advantages  it 
would  have  enjoyed  by  operating  through  its  own  office 
or  paid  sales  force.  '     (Sales  Affiliates,    Inc.    v.    Superior 
Court,    96  Cal.  App.  2d  134,    136  (214  P.  2d  541).     Certainly, 
the  admitted  activities  of  Smith  and  Wesson  in  this  state 
are  more  significant  than  the  minimal  contacts  deemed 
sufficient  in  McGee  v.  International  Life  Ins.    Co.  , 
355  U.  S.    220  S.Ct.  199,    2  L.  Ed.  2d  223),    where  the 
foreign  corporation  elected  to  deal  with  its  insured, 
a  California  resident,    only  by  mail. 

"It  further  appears  that  the  gun  which  exploded 
was  sold  in  this  state,    the  accident  occurred  in  this 
state,    the  plaintiff  is  a  resident  of  this  state,    and 
many  of  the  witnesses  who  will  probably  be  called 
at  the  trial  are  present  in  this  state.     Therefore,    in 
view  of  all  of  the  facts,    we  deem  it  not  inconsistent 
with  'traditional  notions  of  fair  play  and  substantial 
justice'  to  subject  the  defendant  Smith  and  Wesson 
to  the  jurisdiction  of  the  courts  of  this  state  in  this 
action. 

"The  second  consideration  in  testing  the 
validity  of  service  under  section  6500  of  the  Corpora- 
tions Code  is  whether  the  person  served  is  within 
the  statutory  designation  --  here  'the  general  manager 
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in  this  state'  for  Smith  and  Wesson.     In  this  regard, 
it  has  been  said  that  'every  object  of  the  service  is 
obtained  when  the  agent  served  is  of  sufficient  character 
and  rank  to  make  it  reasonably  certain  that  the  defend- 
ant will  be  apprised  of  the  service  made,  '  and  by 
service  on  such  an  agent,    'the  requirement  of  the 
statute  is  answered.  '     (Eclipse  Fuel  Eng.    Co.  v. 
Superior  Court,    supra,    148  Cal.  App.  2d  736,    746.) 
Whether  in  any  given  case,    the  person  served  may 
properly  be  regarded  as  within  the  concept  of  the 
statute  depends  on  the  particular  facts  involved. 
(Ibid;    Milbank  v.    Standard  Motor  Const.    Co.  ,    132 
Cal. App.    67,    71  (aa  P.  2d  271);     Roehl  v.    Texas  Co., 
107  Cal.  App.  691,    704  (291  P.    255).)    Here,    it 
reasonably  appears  that  Lookabaugh  as  a  manufacturer's 
representative  actively  engaged  in  promoting  the  sales 
of  Smith  and  Wesson  and  earning  commissions  through 
such  sales,    would  have  ample  regular  contact  with 
Smith  and  Wesson  and  would  be  of  'sufficient  character 
and  rank  to  make  it  reasonably  certain'  that  Smith  and 
Wesson  would  be  apprised  of  the  service  of  process. 
Neither  the  fact  that  Lookabaugh' s  organization  was 
designated  as  'manufacturer's  representatives'  nor 
the  fact  that  such  representatives  promoted  sales 
'on  their  own  time  and  expense'  is  determinative  here. 
Whether  Smith  and  Wesson  was  operating  'through  an 
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independent  contract,    agent,    employee  or  in  any  other 
manner.  '     (Gray  v.    Montgomery  Ward,    Inc.  ,    supra, 
155  Cal.  App.2d  55,    58;    Fielding  v.    Superior  Court, 
111  Cal.  App.2d  490,    494  (244  P.  2d  968);    see  also 
Eclipse  Fuel  Eng.    Co.    v.    Superior  Court,    supra, 
148  Cal.  App.2d  736,    740),    the  essential  factor  is  that 
Lookabaugh  in  his  selling  and  advertising  activities 
was  performing  services  for  Smith  and  Wesson  and 
providing  it  with  the  opportunity  for  'regular  contact 
with  its  customers  and  a  channel  for  a  continuous  flow 
of  business  into  the  state.  '     (Sales  Affiliates,    Inc.    v. 
Superior  Court,    supra,    96  Cal.  App.  2d  134,    136)    In 
short,    the  arrangement  of  Smith  and  Wesson  with 
Lookabaugh  appears,    in  the  light  of  the  president's 
affidavit,    to  have  given  Smith  and  Wesson  substantially 
the  business  advantages  that  it  would  have  enjoyed  'if 
it  conducted  its  business  through  its  own  offices  or 
paid  agents  in  the  state'  (Eclipse  Fuel  Eng.    Co.    v. 
Superior  Court,    supra,    148  Cal.  App.  2d  736,    740); 
and  such  arrangement  was  sufficient  to  constitute 
Lookabaugh  'the  general  manager  in  this  state'  for 
purposes  of  service  of  process  on  Smith  and  Wesson. 
(Corp.    Code,    Section  6500.  )"    (Emphasis  added.) 

In  the  instant  case,    AMERICAN  admits  that  SHORE -ROBERT- 
SON seels  substantial  quantities  of  its  products  in  California. 
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Furthermore,    the  infringing  sale  occurred  in  this  state,    plaintiff  is 
a  California  corporation  and  many  witnesses  who  will  probably  be 
called  at  trial  are  present  in  California.     As  a  matter  of  California 
law,    on  the  facts  already  known,    the  District  Court  had  jurisdiction 
over  the  person  of  AMERICAN.     But  even  if  this  Court  disagrees, 
surely  the  District  Court  abused  its  discretion  by  deciding  the  ques- 
tion without  first  permitting  discovery  and  a  hearing.     Cf.    Ziegler  v. 
Standard  Oil,    32  F.  R.  D.    241,    135  USPQ  350,    251  (N.  D.  Calif.    1962). 
One  other  point:    AMERICAN  can  apparently  still  raise  juris- 
diction over  its  person  by  answer.      Phillips  v.    Baker,    121  F.2d  752, 
50  USPQ  540,    541-542  (9th  Cir.    1941).     However,    plaintiff  urges  the 
Court  to  overrule  Phillips  v.    Baker,    supra,    in  view  of  the  criticism 
levelled  at  it  by  most  of  the  Courts  and  writers  who  have  considered 
it.     Elbinger  v.    Precision  Metal  Workers,    18F.  R.  D.    467,    469  (E.  D. 
Wis.    1956);     Keefe  v.    Derounian,    6  F.  R.D.    11,    13  (N.  D.    Ill,    1946); 
Crum  V.  Graham,    32F.  R.D.   173,    175  (D.  Mont.    1963);     lA     Federal 
Practice  and  Procedure  by  Barron  and  Holtzoff,    Section  370,   pp. 
524-525;     1  Moore's  Federal  Practice,    Para.    12.  23  pp.  2327-2328, 
note  2. 


II 

AMERICAN  HAD  NO  STANDING  TO  CHALLENGE 
VENUE  AFTER  DEFAULTING. 


In  Orange  Theatre  Corp.  v.    Rayherstz  Amusement  Corp. , 
130  F.  2d  185,    6  FR  Serv.    66.  12,    Case  1  (3rd  Cir.    1942),    the 
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defendants  moved  to  dismiss  for  lack  of  venue  after  defaulting.     The 
District  Court  granted  the  motion.     The  Court  of  Appeals  reversed, 
saying: 

"We  have  then  this  situation:    the  stipulations 
extending  the  time  were  ineffective  and  the  defendants 
are  in  the  position  of  having  failed  to  plead  or  otherwise 
to  defend  within  the  twenty  days  allotted  under  Rule  12(a). 
They  are,    therefore,    in  default.     There  has  been  no 
entry  of  default  in  accordance  with  Rule  55(a).     But 
that  entry  is  a  purely  formal  matter.     When  this  case 
is  remanded  the  defendants  may  apply  to  the  trial  judge 
to  be  permitted  to  answer  under  Sections  55(c)  and 
60(b)  of  the  Rules.  " 

The  importance  of  the  outlined  procedure  is  this:    Rule  55(c) 
requires  a  showing  of  "good  cause"  for  relief  from  default.    So  far, 
AMERICAN  has  given  no  explanation  other  than  apparently  being 
busily  engaged  in  the  preparation  of  the  Delaware  declaratory  judg- 
ment action. 

Respectfully  submitted, 

MAHONEY,    HALBERT  &  HORNBAKER 

THOMAS   P.    MAHONEY 

Attorneys  for  Appellant 
The  Bobrick  Corporation 
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CERTIFICATE 

I  certify  that,    in  connection  with  the  preparation  of  this 
brief,    I  have  examined  Rules  18  and  19  of  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,    and  that,    in  my  opinion,    the 
foregoing  brief  is  in  full  compliance  with  those  rules. 

/s/      Thomas  P.    Mahoney 


THOMAS   P.    MAHONEY 


17. 


NO.  20,099 


Winittts  States; 

Court  of  iSppeate 

for  t|)e  ^intt)  Circatt 


JACQUES  ARLEY  and  CHARLOTTE  ARLEY, 

dusband  and  wife, 

Appellants, 


V. 


UNITED  PACIFIC  INSURANCE  COMPANY, 
a  Washington  corporation. 

Appellee. 


Appeal  Irom  the  United  States  District  Court 
for  the  District  of  Oregon 


APPELLANTS'  REPLY  BRIEF 


MAUTZ,  SOUTHER,  SPAULDING, 
KINSEY  and  WILLIAMSON 

Standard  Plaza  Building 

Portland,  Oregon  97204 

Attorneys  for  Appellee 

CHARLOTTE  HUNTER  ARLEY 

1600  South  Lane 
Seattle,  Washington 

OANN    PUBLISHINO    CO.,    PORTLAND,    OREGON 


1  1  -29-65 


DEC    11955 

ilHAlNiK  H.  SCHMID,  Clew 


INDEX  OF  BRIEF 

Page 

APPELEE  URGES  NEW  THEORY  1 

ROGER  CHANEY  WAS  APPELLEE'S  AGENT 

AS  A  MATTER  OF  LAW 4 

CHANEY'S  ACTS  WERE  EX  PARTE 5 

CASE  LAW  DOES  NOT  SUPPORT 

APPELLEE'S  STATEMENT 8 

(That  in  Oregon  a  general  agent  may  act  as  broker) 

THE  POLICY  IS  VALID 10 

THE  RISK  HAD  BEEN  BOUND 12 

LIABILITY  OF  INSURER  IS  NOT  AFFECTED 
BECAUSE  INSURED  DOES  NOT  KNOW 

NAME  OF  INSURANCE  COMPANY 14 

INSTRUCTIONS 15 

THERE  IS  IN  THIS  CASE  NO  MISTAKE 15 

EQUITY  JURISDICTION  WAS  WANTING....  17 

APPELLANTS'  RIGHTS  HAVE  BEEN 

PREJUDICED 18 

CONCLUSION  20 

APPENDIX    i 


TABLE  OF  AUTHORITIES 
Cases 


Page 


Aetna  Casualty  85  Surety  Co.  v.  Quarles,  92  F2d 
321  (4th  Cir.  1937) 17 

Aetna  Ins.  Co.  of  Hartford,  Conn.  v.  Licking 
Valley  Milling  Co.,  19  F2d  177,  180 
(6th  Cir.    1927)   iv 

Bankers  Lloyds  v.  Montgomery,  42  S.W.2d  285 

(Tex.    1931)    16: 

Beebee  v.  Hartford  M.  F.  Ins.  Co.,  25  Conn.  51, 
65  Am.  Dec.  553  6i 

Brugger  V.  State  Inv.  Ins.  Co.,  (Or.)  Case  No.  2051   IC 

Commercial  Casualty  Ins.  Co.  v.  Fowles,  ' 

154  F2d  884  (9th  Cir.  1946)  K 

Day  V.  Hawkeye  Ins.  Co,  72  Iowa  597,  1 

34  N.W.  435,  437  (1887)  rj 

DiGiovanni  v.  Camden  Fire  Ins.  Assn.,  296  U.S.  I 

65,  68,  56  S.Ct.  1,  3,  80  L.ed.  47  Ijj 

Dillon  V.  General  Exchange  Ins.  Corp.  60  S.W.2d 
331  (Tex.  1933)  

Durbin  Paper  Stock  Co.  v.  Watson-David  Ins.  Co., 
167  So.2d  34,  36  (Fla.  1964)  

Ettleson  v.  Metropolitan  Life  Ins.  Co.,  : 

137  F2d  62,  65  (1943)  1( 

Fireman's  Fund  Ins.  Co.  v.  Leftwich,  90  S.W.2d 
497   (Ark.  1936)   

Gambleman  v.  Mercantile  Ins.  Co.  of  America, 

187  F2d  654,  657  (9th  Cir.  1950)  If 


Ill 

Cases  (continued) 

Page 

auipre  V.  Kurt  Hitke  8b  Co.,  240  P2d  312,  317 

(Cal.  1952)  V 

Hallock  V.  Ins.  Co.,  26  NJ  Law  268,  284 12 

Samacher  v.  Tumy,  222  Or.  341,  352  P2d  493....      8 

Sardwick  v.  State  Insurance  Co.,  20  Or.  547, 
26  Pac.  840 10 

Flill  V.  Industrial  Accident  Commission, 
51  P2d  1126  (Cal.  1953)  16 

[nsurance  Co.  v.  Chamberlain,  132  U.S.  304, 
307,  10  S.Ct.  87,  33  L.ed.  341  ( 1889)  ii 

insurance  Co.  v.  Colt,  87  U.S.  560,  20  Wall.  560, 
22  L.ed.  423  (1874)  11 

nsurance  Co.  v.  Hallock,  27  NJL  647  ( 1858)    13,  16 

[ackson  v.  New  York  Life  Ins.  Co.,  (D.C.  Or.) 
299  Fed.,  at  679 10 

Ceim  V.  Home  Mut.  Fire  Ins.  Co.,  42  Mo.  38, 
97  Am.  Dec.  291,  293  12 

ightbody  V.  No.  American  Ins.  Co.,  23  Wend.  18 
( 1840)  8 

/lacDonald  v.  Milwaukee  Mech.  Ins.  Co.,  167  F2d 
276,  278  (7th  Cir.  1948)  ii 

ilcElroy  v.  British  American  Assurance  Co.,  94 
Fed.  990  (9th  Cir.  1899)  10 

National  Union  Fire  Ins.  Co.  v.  California  Cotton 
Credit  Corp.,  76  F2d  279  (9th  Cir.  1935)  4 

Torthem  Assurance  Co.  v.  Grand  View  Building 
Assoc.,  183  U.S.  308,  331,  22  S.Ct  133, 
46  L.ed.  213 3,  19 


IV 

Cases  (continued) 

Page 

Northwestern  Mut.  Life  Ins.  Co.  v.  Cohn  Bros., 

102  F2d  74  (9th  Cir.  1939)  5 

Oklahoma  Farm  Bureau  Mut  Ins.  Co.  v.  Brown, 
255  P2d  919  (Okla.  1952)  3 

O'Neal  V.  Schneider,  145  F.Supp,,  120,  126 

(Ark.   1956)  5 

Port  Investment  Co.  v.  Oregon  Mutual  Fire  Ins. 
Co.,  163  Or.  1,  94  P2d  734  ( 1939)  14 

Rodgers  Insurance  Agency  v.  Anderson  Machinery, 
211  Or.  459,  316  P2d  497  (1957)  8,9 

Rommel  v.  New  Brunswick  Fire  Ins.  Co.,  8  N.W.2d      ' 
28   (Minn.   1943)   19 

Schoener  v.  Hekla  Fire  Ins.  Co.,  7  N.W. 

544  (Neb.)  4,  i 

Schwartz,  v.  Northern  Life  Insurance  Co.,  25  F2d 
555  (9th  Cir.  1928)  f 

Sheets  v.  Iowa  State  Ins.  Co.,  135  S.W.  80,  84 
(Kan.  1911)  

Sholund  V.  Detroit  Fire  8b  Marine,  172  Wn.  Ill, 
19  P2d395  (1933)  i 

Shook  V.  Retail  Hard.  Mut.  Fire  Ins.  Co.,  134  S.W. 
589  (Ma)  

Stebbins  v.  Lancashire  Ins.  Co.,  60  N.H.  65,  70  ....     ij 

Stipcich  V.  Metropolitan  Life  Ins.  Co.,  277  U.S. 
311,  48  S.Ct  512,  72  L.ed.  895  (1927) 

United  Press  Associations  v.  Charles,  245  F2d  2 1 
(9th  Cir.  1957)  :' 

United  States  Fidelity  &  Guaranty  Co.  v. 

Goldberger,  13  F2d  779  (Cir.  3,  1926) ' 


V 

Cases  (continued) 

Page 

Jniversal  Ins.  Co.  v.  Knise,  306  F2d  661,  665 
(9th  Cir.  1962)  8 

Violin  V,  Fireman's  Fund  Insurance  Company 
(— Nev.— ),  406  P2d  287,  290  (  1965)  17 

Vard  V.  Queen  City  Ins.  Co.,  68  Or.  347,  138  Pac. 
1067,   1068  4 

Statutes 

)regon  Laws  6362  5 

)RS  736.620  5 

Other  Authorities 

ySTNO:  22  ALR2d  984  4 

.6  Appleman  Insurance  Law  Practice, 
Section  9163,  p.  703  13 

)pinion  Attorney-General  (1922-24)  p.  361 5 

*      *      * 

Mease  note: 

u-ff  V.  Star  Fire  Ins.  Co.,  125  N.Y.  57,  21  Am. 
St.  Rep.  721  (1890).  was  inadvertently  ommitted 
from  page  53  of  Appellants'  Brief. 


NO.  20,099 

tHniteb  States; 

Court  of  ^peate 

(or  tt)e  ^intt)  Ctrcoit 


JACQUES  ARLEY  and  CHARLOTTE  ARLEY, 

husband  and  wife, 

Appellants, 


UNITED  PACIFIC  INSURANCE  COMPANY, 
a  V/ashington  corporation, 

Appellee. 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


APPELLANTS'  REPLY  BRIEF 


APPELLEE  NOW  URGES  NEW  THEORY 

The  insurance  company  brought  this  suit  against  the 
Arleys  for  fraud.  No  other  reading  of  the  complaint  is 
possible  ("VIF'R.  17). 

But  at  the  trial  and  on  the  basis  of  Chaney's  con- 
duct subsequent  to  January  16,  1963,  the  company 
sought  to  discredit  only  Chaney  on  the  theory  that 
Chaney  was  then  "acting"  as  broker  for  the  Arleys. 

On  appeal  the  company  has  abandoned  its  reliance 
on  Chanejr's  (alleged)  fraud  and  its  contention  that 
Chaney  was  acting  for  the  Arleys  on  January  16,  1963. 


Appellee  has  a  new  theory.  Appellee  now  says  that  the 
policy  was  void  ab  initio  and  therefore  the  company's 
liability  must  be  determined  by  whether  Chaney  was 
in  fact  "acting"  as  broker  for  the  Arleys  "during  the 
discussion  with  Mrs.  Arley"  on  October  30  ot  31,  1962. 
The  "alleged  contract"  is  void,  appellee  says,  because 
Chaney  failed  to  order  it  until  the  loss  occurred.  (Ap- 
pellee's Br,  4,  10,  11). 

Appellee's  new  theory  undoubtedly  results  from 
the  view  the  court  seemed  to  take  of  this  case.  In  ad- 
dressing the  jury  at  the  beginning  of  trial,  the  court 
said:  

"United  Pacific  Insurance  Company  has  brought 
this  action  to  secure  a  declaration  of  rights 
and  liabilities  under  a  certain  alleged  insurance 
policy  which  was  issued  as  of  the  date  of  Janu 
ary  12th,  1963.  But  the  actual  time  of  the  issu 
ance  of  the  policy  is  in  dispute.  Although  it  ma} 
be  dated  that  date  there  is  a  dispute  as  to  thi 
validity  of  the  policy.  (Emphasis  ours). 
*      *      * 

***  So  the  issue  that  is  to  be  tried  out  her 
today  is  whether  there  is  any  liability  on  th 
policy,  and  that  is  what  the  jury  selected  will  df 
cide."(Tr.6,6a). 

Appellee  seems  to  be  contending  that  unless  Chane 
ordered  the  policy  prior  to  the  loss,  the  policy  has  n 
value.  And  if  Chaney  in  fact  did  not  order  the  polic 
until  after  the  loss,  then  the  rights  of  the  parties  ha> 
to  be  determined  by  the  preliminary  oral  contract 

The  trouble  with  this  contention  is  that  the  polii' 


3 

•ears  a  countersignature  date  of  "1-12-63."  It  is  count- 
rsigned  by  a  duly  authorized  agent  of  the  company 
nd  by  its  terms  it  was  in  effect  ("From:  January  12, 
963  To:  January  12,  1966")  at  the  time  of  the  fire, 
i'he  policy  is  vahd  on  its  face.  It  is  without  ambiguity, 
absent  fraud  or  mutual  mistake  it  is  entitled  to  the 
ame  dignity  accorded  every  other  written  contract 

Northern  Assurance  Co.  v.  Grand  View  Building 
Assoc.,  183.  U.S.  308,  331,  22  S.  Ct  133,  46  L. 
ed.  213' 

But  even  if  the  policy  had  not  been  countersigned 
ntil  January  17,  1963,  the  date  Chaney  said  he  ord- 
red  it —  or  February  15,  1963,  the  date  Linda  Upton 
aid  it  was  typed  —  the  policy  would  be  valid.  The 
tipulation  which  goes  to  the  validity  of  this  policy 
imply  states  that  *  *  "this  policy  shall  not  be  valid 
nless  coimtersigned  *  *."  Such  a  stipulation  has  only 
D  do  with  the  authenticity  of  the  policy.  It  has  nothing 
3  do  with  the  time  from  which  the  policy  becomes  ef- 
jctive.  (Emphasis  added) 

"Countersigning  merely  confirms  the  period  of 
liabilty  set  forth  in  the  policy  and  gives  retroac- 
tive force  to  the  date  when  by  its  terms  it  be- 
comes effective."  Oklahoma  Farm  Bureau  Mut. 
Ins.  Co.  V.  Brown,  255  P2d  919  (Okla.  1952) 

"The  date  from  which  a  policy  becomes  effect- 
,  ive  is  not  necessarily  determined  by  the  date 
which  it  bears  or  the  date  of  its  execution  or  the 
,  date  of  its  delivery  *  *   *.  It  is  the  date  from 
■'  which  the  risk  is  commenced,  and  it  is  determi- 
ned by  the  meaning  of  the  provisions  of  the  in- 


^  Footnotes  referred  to  may  be  found  in  Appendix  pp.  i  through  vi. 


surance  contract."  Schwartz  v.  Northern  Life  In- 
surance Co.,  25  F2d  555  (9th  Cir.  1928). 

Dillon  V.  General  Exchange  Ins.  Corp.,  60  S.W. 

2d  331,  (Tex.  1933),  National  Union  Fire  Ins. 

Co.  V.  California  Cotton  Credit  Corp.  1935,  C.A. 

9th   76  F2d   279,   cited  in   ANNO:    Insurance 

Policy  —  Counter-signature,  22  ALR  2d  984. 

Appellee  by  the  position  it  now  urges  necessarily 
admits  the  record  is  devoid  of  fraud  and  that  the  insur- 
ance company  has  failed  to  make  its  case.  This  does 
not  now  give  appellee  the  right  to  ignore  the  policy. 

The  policy  is  valid.  In  replying  further  appellants 
intend  no  departure  from  this  position. 

Roger  Chaney  Was  Appellee's  Agent  As  A  Matter  Of  Law 

Assuming  argunedo  the  insurer  were  not  estopped 
to  raise  the  issue  of  Chaney's  agency,  the  statutory  law 
of  Oregon  forbids  it. 

The  insurer  is  estopped  because  ( 1 )  it  stated  as  its 
ground  for  denying  liability  that  the  Arleys  did  not  re 
quest  coverage  until  after  they  knew  fire  had  destroye< 
their  property.  It  may  not  now  rely  on  another  groun« 
Ward  V.  Queen  City  Ins.  Co.  68  Or.  347,  138  Pac' 
1067,  1068,  ' 

The  insurer  is  estopped  because  ( 2 )  the  policy  j|  \ 
issued  was  produced  through  the  office  of  its  authorize 
agent,  Larry  Nelson.  Schoener  v.  Hekla  Fire  Ins.  Cc 
7  N.W.  544  (Neb.),  Shook  v.  Retail  Hard.  Mut.  Fk 
Ins.  Co.,  134  S.  W.  589,  (Mo.). 


But  the  statutes  are  controlling.  The  Supreme  Court 
•n  certiorari  from  the  Ninth  Circuit  in  Stipcich  v. 
Aetropolitan  Life  Ins.  Co.  277  U.S.  311,  48  S.  Ct. 
112,  72  L.  ed.  895  (1927)  held  that  the  question  of 
gency  "must  be  resolved  in  the  light  of  the  Oregon 
Statutes"  and  that  the  obvious  purpose  of  the  statutes 
/as  "to  require  the  company  to  provide  some  agency 
■dthin  the  state  with  which  the  insured  may  safety  deal 
1  matters  relating  to  his  application."  Northwestern 
iut.  Life  Ins.  Co.  v.  Cohn  Bros.,  102  F2d  74  (9th  Cir. 
939).- 

Chaney's  Acts  Were  Ex  Parte 

Appellee  places  its  case  almost  entirely  on  the  ex 
arte  acts  of  Chaney  in  attempting  to  broker  coverage. 
*hese  acts  were  not  only  prior  to  the  time  Chaney  told 
its.  Arley  she  was  covered*  but  IT  IS  ILLEGAL  IN 
'HE  STATE  OF  OREGON  FOR  AGENTS  TO 
PLIT  COMMISSIONS. 

ORS  736.620  requires  that  every  policy  shall  bear 
a  its  face  the  premium  to  be  paid.  It  then  provides  in 
art  that  no  insurance  agent  shall  pay  any  part  of  his 
Dmmission,  subject  to  penalty  and  loss  of  license,  A 
>mprehensive  analysis  of  "brokerage"  under  laws  sim- 
ar  to  Oregon's  is  found  in  O'Neal  v.  Schneider  145  F. 
upp.  120,  126  (Ark.  1956).V 

See:  11  Op.  Atty-Gen.  361,  1922-24  construing 
KL.  6362,  now  ORS  736.620  as  not  precluding  non- 
isident  brokers  from  sharing  commissions  with  other 
?ents. 


Appellee  has  misstated  the  evidence  on  which  appel- 
lee so  strongly  relies  to  convert  Chaney  into  a  broker 
for  the  Arleys. 

"Of  course  the  company  could  not  make  their 
agent  also  the  agent  of  the  insured,  unless  the 
insured  chose  to  recognize  him  as  his  agent  ♦  * 
to  attempt  to  dignify  a  situation  of  this  sort 
into  a  real  agency  for  the  insured  is  wholly  un- 
justifiable, both  in  law  and  fact,  and  is  rather 
calculated  to  change  the  honorable  charter  of 
the  cause  into  a  snare  for  the  unsuspecting." 
Beebe  v.  Hartford  M.  F.  Ins.  Co.,  25  Conn.  51, 
65  Am.  Dec.  553.  (Emphasis  added). 

*  Appellee  says  (Br.  6,  7):  "After  the  conversations 
with  the  Arleys  in  the  fall  of  1962,  Chaney  atttempted 
to  broker  the  insurance  coverage  through  other  source^ 
Reference  to  the  transcript  in  the  same  order  sel 
out  by  appellee  indicates,  however,  that  the  time  wa? 
not  in  the  fall  of  1962,  but  in  each  instance  the  time 
are  respectively  stated  to  be:  "early  summer  of  '62' 
(Tr.  13);  "summer  of  1962"  (Tr.  69-71);  "July  o 
August  of  '62"  (Tr.  124,125).  Appellee  also  says  tha 
"Chaney  advised  Mrs.  Arley  that  he  did  not  have  i 
Nevada  license  but  that  they  would  attempt  to  broke 
the  insurance  for  her."  (Tr.   105).  Reference  to  th 
transcript  shows  that  what  was  read  into  the  recor 
was  a  portion  of  a  recorded  statement  taken  froi 
Chaney  by  the  company  on  March  21,  1963.  Chane 
said  that : 

"in  the  latter  part  of  1961  or  the  early  months  • 
1962,"  he  told  Mrs.  Arley  that  he  "would  wri- 


it  *  *  as  we  had  before.  I  then  found  that  we  did 
not  have  a  Nevada  non-resident's  license,  which 
I  informed  her  of  but  assured  her  that  I  would 
get  it  taken  care  of."  (Emphasis  added) 

Q,  Now,  after  you  learned  that  you  no  longer 
had  a  nonresident  Nevada  license,  what  became 
of  your  intent  to  write  the  coverage  then? 

A.  I  informed  her  of  the  fact  that  we  did  not 
I     . .  and  I  said  I  would  have  to  see  what  else  I  could 
1    '    do  because  it  would  probably  have  to  be  brokered 
or  we  would  have  to  take  out  another  license.  I 
had  learned  of  a  different  commission  structure, 
and  this  was  the  reason  that  I  didn't  immediate- 
ly order  the  nonresident  license  or  have  Mr.  Nel- 
I       son  do  so.*" 

Assuming  this  evidence  to  be  competent  and  taking 
I  to  be  true  (in  1961  and  early  1962  Nelson  had  a 
Dnresident  license  (Tr.  11),  all  of  it  having  occurred 
rior  to  October  30  or  31,  1962,  the  time  when  Chan- 
1/  told  Mrs.  Arley  she  was  covered  (Tr.  90),  and 
,rior  to  December,  1962,  when  Chaney  again  told 
Its.  Arley  she  was  covered  (Tr.  92,  93),  it  is  as  noth- 
'g. 

Appellee  also  says  that  Larry  Nelson  "specifically 

i|Structed  Chaney  that  he  could  not  write  the  coverage 

iir  the  Arleys"  (Tr.  13,  70).  There  is  nothing  in  the 

Jcord  to  show  that  Nelson  advised  the  Arleys  that 

<;haney  could  not  bind  the  company. 
*      * 

"I  shall  assume  that  the  agent  departed  from 
his  instructions.  *  *  *  This  hypothesis  will 
not  aid  the  defendants.  Haymer  was  a  general 
agent  *  *  and  acted  within  the  general  scope  of 


authority  in  taking  this  risk.  Although  he  must 
answer  to  his  principals  for  departing  from  theii 
private  instructions,  he  clearly  bound  them  so  fai 
as  third  persons,  dealing  with  him  in  good  faith 
are  concerned.  *  *  This  rule  is  necessary  to  pre- 
vent fraud,  and  encourage  confidence  in  dealing: 
*  *  the  plaintiff  had  a  right  to  believe  that  the  de- 
fendants reposed  unlimited  confidence  in  Hajrmei 
in  relation  to  the  subject  of  his  agency,  and  ii 
would  be  a  monstrous  doctrine  to  hold  that  they 
may  now  discharge  themseves  by  setting  up  theii 
private  instructions,  which  were  wholly  unknowi 
to  the  plaintiff  when  he  entered  into  the  con- 
tract." Lightbody  v.  No.  American  Ins.  Co.,  2c 
Wend.  18  (1840)  (emphasis  added). 

Universal  Ins.  Co  v.  Kruse,  306  F2d  661,  66.' 
(9th  Cir.  1962). 

There  is  nothing  in  the  record  to  indicate  that  Chane 
at  any  time  in  all  of  this  period  ever  held  himself  oi 
to  be  anything  but  what  he  was:  An  Insurance  Agen 


Case  Law  Does  Not  Support  Appellee's  Statement 

Appellee  states  that  "It  is  well  established  in  ti^ 
State  of  Oregon  that  a  general  insurance  agent  may  aj 
as  an  agent  or  broker  on  behalf  of  an  insured."  (Br.  "i 
To  support  this  statement  appellee  cites  and  quot; 
from  Hamacher  v.  Tumy,  222  Or.  341,  352  P2d  4^> 
(1960)  and  Rodgers  Insurance  Agency  v.  Andersii 
Machinery,  211  Or.  459,  316  P2d  497  (1957).  i 
each  case  the  quoted  material  merely  states  a  gene:  I 
proposition  of  insurance  law — ^not  Oregon  law.  Te 
quotation  from  Rodgers  reads: 


"The  law  appears  to  be  well  settled  that  an 
insurance  agent  or  broker  who  for  a  consideration 
agrees  to  procure  insurance  for  another  will  be 
liable  for  any  damage  resulting  from  an  unjusti- 
fiable breach  of  the  agreement."  (emphasis  de- 
notes omission  by  appellee) 

Neither  case  was  a  suit  against  an  insurer  on  a  con- 
xact  of  insurance.  Each  was  a  suit  against  an  agent  for 
lis  negligent  failure  to  procure  insurance  and  this  dis- 
inction  was  made  (Hamacher,  page  349.)  The  court 
vas  not  called  upon  in  either  case  to  decide  whether 
n  Oregon  an  agent  may  act  for  the  insured.  What  the 
:ourt  had  to  decide  in  the  Rodgers  case  the  court  stated 
n  the  course  of  the  opinion  in  Hamacher  (p.  348)  : 

"The  Rodgers  case  simply  holds  that  the  insur- 
I  ance  agent  is  not  liable  for  failure  to  procure  is- 
surance  unless  the  parties  agree  upon  the  type  of 
insurance  which  is  to  be  procured.  The  case  may 
also  be  regarded  as  standing  for  the  elementary 
legal  proposition  that  a  contract  will  not  arise  un- 
til there  is  sufficient  certainty  in  the  proof  of  its 
terms." 

In  Hamacher  what  the  court  had  to  decide  was  "the 
haracter  of  the  evidence  which  must  be  adduced  by 
he  plaintiff  in  order  to  establish  the  contract  out  of 
/hich  the  defendant's  duty  arises." 

I  Neither  case  is  pertinent. 

r 

'  Prior  even  to  the  Code  case  law  in  Oregon  held  that 
he  local  agent  of  an  insurance  company  who  solicits 
usiness  for  his  principal  and  prepares  an  application 
or  a  policy,  is  the  agent  of  the  company,  and  his  mis- 
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takes  are  its  mistakes.  Brugger  v.  State  Inv.  Ins.  Co., 
Case  No.  2,051;  Hardwick  v.  State  Insurance  Co.,  20 
Or.  547,  26  Pac.  840;  McElroy  v.  British  American  As- 
surance Co.,  94  Fed.  990  (9th  Cir.  1899).  See  also 
Jackson  v.  New  York  Life  Ins.  Co.,  (D.C.  Or.)  299 
Fed.  at  679. 

Appellee  comments  that  because  Chaney  did  not 
hold  a  nonresident  license  he  was  not  acting  for  the 
company.  Chaney  was  licensed  under  the  Insurance 
Law  of  Oregon  and  under  Oregon  law  he  could  act  only 
for  the  company. 

The  Policy  Is  Valid 

"There  is  no  suggestion  that  the  preliminary 
contract  in  this  case  was  not  made  in  perfect  good 
faith  on  both  sides  *  *  *."  The  credit  allowed  for 
the  payment  of  the  premium  was  an  indulgence 
which  the  agents  were  authorized  by  general  us- 
age to  give.  Its  allowance  did  not  impair  the  pre- 
liminary contract;  that,  being  valid,  could  have 
been  enforced  in  a  court  of  equity  against  the 
company;  and  having  been  enforced  by  the  pro- 
curement of  a  policy,  an  action  could  have  been 
maintained  upon  the  instrument,  or  the  court  in 
enforcing  the  execution  of  the  contract  might 
have  entered  a  decree  for  the  amount  of  the  in- 
surance. But  no  resort  to  a  court  of  equity  for 
specific  performance  was  necessary  in  this  case 
by  reason  of  the  agents  in  filling  up  the  blank 
policy,  which  was  duly  attested,  as  they  should 
have  done  immediately  after  the  preliminary  ar- 
rangement with  the  assured.  The  agents  were 
authorized  to  do  after  the  fire  that  which  they  had 
previously  stipulated  to  do  on  behalf  of  the  com- 
pany. The  original  neglect  to  fill  up  the  blank 


11 

policy  at  once  constituted  no  valid  reason  for 
further  delay.  If  the  policy  filled  up  at  once  would 
have  bound  the  company,  so  must  the  policy  sub- 
sequently filled  up.  The  relations  of  the  parties 
and  the  obligations  of  the  company  were  not 
changed  by  the  neglect  of  the  agents.  The  filling 
up  of  the  policy  was  a  voluntary  specific  perform- 
ance of  the  preliminary  agreement.  (Emphasis 
added) 

This  language  from  Insurance  Company  v.  Colt,  87 
U.S.  560,  20  Wall.  560,  22  L.ed.  423  ( 1874)  could  not 
be  more  appropriate.  For  all  practical  purposes  it  is  this 
case.  In  Colt,  however,  the  policy  was  "filled  up" 
upon  the  request  of  the  insured.  The  company  knew 
nothing  of  the  matter  until  after  the  loss.  After  con- 
sultation with  their  agent  the  insurer  refused  delivery 
of  the  policy. 

The  agent  could  have  "filled  up"  the  policy  in  this 
case  except,  the  property  being  in  Nevada,  it  was  nec- 
essary that  a  Nevada  agent  countersign  it.  This  made 
it  necessary  to  have  the  policy  processed  through  the 
branch  office  of  United  Pacific  which  happened  to 
have  an  office  in  Portland.  It  is  out  of  this  fact  differ- 
ence that  this  insuer  seeks  still  some  other  means  to 
escape  liabilty.  But  until  the  company  knew  of  the  loss 
it  was  glad  to  have  Chaney  write  the  business.  The  fact 
is  the  company  was  so  glad  it  tried  to  get  a  Nevada 
license  quickly  enough  so  their  local  agents  could  share 
in  the  commission.  (Pi's.  Ex.  8,  Tr.  156,  157).  And  un- 
til the  company  knew  the  full  extent  of  the  loss  it 
treated  the  policy  as  good. 
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"There  can  be  no  doubt  that  the  defendants 
would  have  considered  the  policy  good  if  the  fire 
had  not  occurred  on  the  14th  of  March,  1860,  and 
that  by  its  terms  it  would  have  related  back  so  as 
to  cover  the  risk  from  the  9th  of  February.  We 
can  perceive  no  justice  in  allowing  the  company 
to  say  that  the  policy  would  have  been  binding 
and  valid  from  the  ninth  day  of  February,  if  no 
fire  had  occurred,  but  that  it  is  void  and  of  no  ef- 
fect because  a  fire  took  place  on  the  14th  of 
March  thereafter.  When  the  defendants  accepted 
the  premium  and  delivered  the  policy,  the  agree- 
ment to  insure  was  complete  and  executed,  and 
related  back  to  the  9th  of  February  1860,  and  the 
insured  was  under  no  legal  or  moral  obligation  to 
notify  the  company  that  the  building  had  been 
burned.  *  *  (emphasis  added)  Keim  v.  Home 
Mut.  Fire  Ins.  Co.,  42  Mo.  38,  97  Am.  Dec.  291, 
293. 

The  Risk  Had  Been  Bound. 

Appellee  argues  this  case  (Br.  10,  11)  as  though 
Roger  Chaney  had  not  bound  the  risk.  When  Chaney 
told  Mrs.  Arley  she  was  covered — and  even  on  redirect 
examination  Chaney  insisted:  "/  had  told  Mrs.  Arley 
that  she  was  covered."  (Tr.  100),  coverage  was  bound. 
That  no  policy  was  ordered  until  after  the  loss  is  imma- 
terial. 

It  is  no  defense  that  a  policy  is  issued  subsequent 
to  a  loss  if  by  its  terms  the  risk  is  to  commence  from 
a  time  past.  When  the  terms  are  clearly  expressed 
courts  may  not  alter  them.  Hallock  v.  Ins.  Co.,  26  NJ 
Law  268,  284. 
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"Where  a  risk  is  to  commence  previous  to  the 
date  of  the  policy,  and  the  property  is  destroyed 
before  the  jwlicy  is  actually  executed  and  deliv- 
ered, if  there  is  no  fraud  or  concealment  by  the 
party  insured,  the  company  will  be  as  much 
bound  as  if  the  loss  occurred  after  delivery  of  the 
policy."  7ns.  Co.  v.  Hallock,  27  NJL  647  ( 1858) 

None  of  the  cases  cited  by  appellee  is  pertinent. 
None  touches  this  case.  Most  go  to  the  proposition  that 
a  broker  who  represents  more  than  one  company,  and 
who,  without  authority  from  the  insured  and  without 
the  knowledge  of  the  insured  cancels  a  policy  in  one 
company  and  writes  a  substitute  policy  in  another 
company,  fails  to  make  a  valid  contract  if  the  second 
policy  is  not  accepted  by  the  insured  prior  to  the  loss. 

In  support  of  the  same  proposition  appellee  quotes 
from  Section  9163,  16  Appleznan  Insurance  Law  Prac- 
tice, p.  703.  The  entire  section  reads: 

"An  agent  of  an  insurance  company  generally 
has  no  authority  to  bind  his  principal  by  attempt- 
ing to  insure  property  already  destroyed.  The  fill- 
ing in  and  delivery  of  a  policy  on  property  known 
to  be  already  destroyed  cannot  be  treated  as  a 
ratification  of  a  prior  imperfect  contract  to  in- 
sure, ratification  by  an  agent  after  knowledge  of 
a  fire  being  unauthorized.  But  where  an  agent  is 
authorized,  after  a  preliminary  contract  for  insur- 
ance is  made  by  him,  to  fill  up  a  blank  policy  duly 
signed  and  attested  by  the  officers  of  the  com- 
pany, sent  to  him  for  the  purpose,  he  is  authorized 
to  fill  up  such  policy  after  a  loss  has  occurred." 
(emphasis  added  to  indicate  omission  by  appel- 
lee) 
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See  distinction  made  in  Stebbins  v.  Lancashire  Ins. 
Co.,  60  N.H.  65.  70: 

"It  was  not  an  acceptance  of  a  proposition  for 
a  contract  of  insurance,  like  the  case  of  a  policy 
issued  on  a  previous  application,  which,  as  in  the 
cases  cited  by  the  plaintiff  take  effect  upon  the 
acceptance  of  the  application."  (emphasis  added) 

Also  Gatnbleman  v.  Mercantile  Ins.  Co.  of  America, 
187  F.2d  654,  657  (9th  Cir.  1950). 

Liability  Of  Insurer  Is  Not  Affected  Because  Insured 
Does  Not  Know  Name  Of  Insurance  Company. 

Appellee  states  it  is  "requisite  to  proof  of  an  oral 
contract  of  insurance"  that  the  insurer  be  named.  (Br. 
18,  19).  Appellee  is  wrong.  Appellee's  inference  that 
Oregon  requires  this  proof  is  baseless  and  objection- 
able. No  authority  cited  by  appellee  supports  the 
statement  appellee  makes. 

Cases  contra  are  legion." 

In  Port  Investment  Co.  v.  Oregon  Mutual  Fire 
Ins.  Co.,  163  Or.  1,  94  P2d  734  (1939),  the  Supreme 
Court  of  Oregon  said : 

"a  fire  insurance  agent  ordinarily  does  not  repre- 
sent merely  one  company,  but  several,  and  solicits 
business,  not  on  behalf  of  a  particular  company, 
but  on  behalf  of  his  agency,  and,  when  he  has  ob- 
tained the  business,  uses  his  own  judgment  in 
placing  the  insurance  with  one  or  more  of  the 
companies  which  he  represents.  This  not  only  ap- 
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pears  in  the  record  in  this  case,  but  is  a  fact  which 
may  be  judicially  noticed." 

In  the  instant  case  United  Pacific  was  the  only  in- 
surer who  could  write  the  business  in  Nevada;  it  was 
the  only  insurer  through  whom  Nelson  ever  had  a 
nonresident's  license,  and  it  was  the  only  insurer  to 
whom  this  risk  could  be  "allocated."  This,  the  record 
makes  abundantly  clear. 

Instructions 

The  distinction  which  appellee  fails  to  see  in  appel- 
lants' alternative  instruction  No.  3  and  the  language 
used  by  the  court  is  in  the  difference  in  dates.  (Appel- 
lants'Br.  19;  Tr.  26n. 

The  effect  of  the  court's  instruction  was  to  pro- 
hibit the  jury  from  finding  for  the  appellants  unless 
the  jury  found, 

"that  Chaney  on  or  about  October  30th  or  3 1st, 
1962  *  *  named  the  United  Pacific  Insurance 
Company  as  the  fire  insurance  company  that 
would  issue  the  policy  *  *." 

On  this  ground  alone  appellant  would  be  entitled 
to  a  new  trial. 

There  is  In  This  Case  No  Mistake 

The  "mistake"  of  which  the  insurer  complains  is 
that  it  believed  the  property  "was  in  existence  and 
in  good  condition  at  the  time  the  policy  was  issued" 
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(Br.  16,  17).  Appellants  notified  the  only  agent  they 
knew  of  the  loss  and  were  advised  by  him  NO  OTHER 
NOTICE  WAS  NECESSARY.  (Tr.  227,  228) 

When  Roger  Chaney  ordered  the  policy  issued, 
he  dated  his  memorandum  1-17-63.  (PL's  Ex.  8). 
It  asked  that  a  fire  policy  be  issued  effective  1-12-63. 
ROGER  CHANEY  did  not  prepare  the  policy.  "The 
policy  having  been  prepared  by  the  the  insurance  com- 
pany, its  terms  must  be  construed  against  it  and  it 
must  be  held  bound  by  them."  Hill  v.  Industrial  Ac- 
cident Commission,  51  P2d  1126  (Cal.  1953). 

"Had  they  undertaken  to  insure  from  and  after 
the  making  of  the  p)olicy  no  action  could  have 
been  maintained  for  a  prior  loss  but  the  comp>any 
having  unequivocally  taken  the  risk  of  a  fire 
having  occurred  subsequent  to  the  time  specified, 
and  having  received  the  premiimi  for  so  doing, 
cannot  allege  that  they  have  acted  under  a  mis- 
take." Insurance  Co.  v.  Hallock,  27  NJL  647, 
655.  (Emphasis  added). 

In  Bankers  Lloyds  v.  Montgomery,  42  S.W.  2d  285, 
(Tex.  1931),  in  a  similar  fact  situation  dealing  with 
compensation  insurance,  the  insurer  sought  to  defend 
on  the  ground  that  the  policy  having  been  issued 
subsequent  to  the  loss,  it  could  now  prove  the  agent 
lacked  authority  to  bind  the  company.  The  court 
held  the  insurer  was  charged  with  knowledge  that 
an  injury  may  have  occurred  and  that  any  such  de- 
fense was  foreclosed.^ 
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In  Violin  v.  Fireman's  Fund  Insurance  Company 
( — Nev. — )  406  P.2d  287,  290  (1965),  the  insured 
falsely  represented  that  no  company  had  cancelled 
him.  In  fact  Fireman's  had  itself  done  so  four  years 
previously  and  its  files  so  showed.  The  insurer  sued 
to  rescind  the  policy  and  prevailed  below.  In  reversing 
the  decision  of  the  trial  court,  the  Supreme  Court  of 
Nevada  held  that  the  insurer  was  chargeable  with 
actual  notice  as  a  matter  of  law  and  the  company 
had  waived  its  power  to  rescind  the  contract.  The 
court  said : 

"Specifically  we  hold  that  the  insurer  waived 
its  power  to  rescind  the  insurance  contract  by 
issuing  the  policy  with  knowledge  that  the  in- 
sureds had  fraudulently  misrepresented  a  ma- 
terial fact  in  their  application  for  insurance." 

See  also:  Day  v.  Hawkeye  Ins.  Co.,  72  Iowa  597, 
34  N.W.  435,  437  (1887). 


Equity  Jurisdiction  Was  Wanting 

Appellants'  position  that  the  trial  court  could  not 
enlarge  its  jurisdiction  by  trying  appellee's  suit  in 
equity  as  a  declaratory  judgment  action  has  been 
stated.  (Opening  Br.  28).  Commercial  Casualty  Ins. 
Co.  V.  Fowles,  154  F2d  884  (9th  Cir.  1946)  citing 
Aetna  Casualty  &  Surety  Co.  v.  Quarles,  92  F2d  321 
(4th  Cir.  1937).  Ettleson  v.  Metropolitan  Lite  Ins.  Co. 
137F2d62,  65  (1943) 
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The  cases  cited  by  appellee  are  not  pertinent  (Br. 
16).  None  raised  the  question  of  the  court's  equity 
jurisdiction. 

"Whether  a  suitor  is  entitled  to  equitable  relief 
in  the  federal  courts,  is  strictly  not  a  question 
of  jurisdiction  in  the  sense  of  the  power  of  a 
federal  court  to  act.  It  is  a  question  only  of  the 
merits,  whether  the  case  is  one  for  the  peculiar 
t3npe  of  relief  which  a  court  of  equity  is  compe- 
tent to  give.  DiGiovanni  v.  Camden  Fire  Ins. 
Assn.,  296  U.S.  65,  68,  56  S.Ct.  1,  3,  80  L.  Ed.47. 

Appellants'  Rights  Have  Been  Prejudiced 

This  suit  was  brought  against  the  appellants  for 
fraud.  Appellants'  demand  for  jury  was  based  on  the 
issue  of  fraud  which  was  the  only  issue  the  insurer 
was  entitled  to  try  in  this  case.  Appellants'  demand 
for  jury  was  in  their  action  on  the  policy. 

In  retaining  jurisdiction  of  this  case  and  in  trying 
the  action  as  one  for  declaratory  judgment  the  court 
gave  to  this  insurer  every  advantage.  The  insurer 
tried  out  every  issue  it  could  have  hoped  to  raise  in 
defense  of  appellants'  action  at  law,  at  a  time  and 
place  of  its  choice. 

Moreover,  it  need  not  be  said  that  a  party  has  a 
right,  prior  to  the  moment  of  trial,  to  know  what 
the  trial  will  be.  It  is  one  kind  of  trial  to  defend  a- 
gainst  fraud.  It  is  another  for  the  insured  to  defend 


19 


a  preliminary  contract  against  the  failure  of  parties. 
And  under  the  instructions  of  the  court,  the  jury 
could  have  thought  this.  Or  the  jury  could  have 
found  against  appellants  because  they  thought  Chaney 
had  in  fact  been  a  faithless  agent  on  January  16,  1963, 
even  though  the  insurer  now  contends  January  16, 
1963,  is  not  an  issue  in  this  case.  Or  the  jury  might 
have  found  against  the  appellants  because  they 
thought  the  policy  was  misdated.  Or  that  if  the  policy 
was  "ordered"  after  the  fire  that  made  it  bad.  See: 
Rommel  v.  New  Brunswick  Fire  Ins.  Co,  8  N.W.2d  28 
(Minn.  1943) 

"This  case  is  an  illustration  of  the  confusion  and 
uncertainty  which  (was)  occasioned  by  permitting 
the  introduction  of  parol  evidence  to  modify  (the) 
written  contract(s)  *  *.  Northern  Assurance  Co.  v. 
Grand  View  Building  Assoc.,  supra,  183  U.S.  308,  364. 

The  error  in  the  court's  failure  to  make  findings 
also  brings  this  case  squarely  within  the  views  ex- 
pressed by  Pope,  Circuit  Judge  in  United  Press  Asso- 
ciations V.  Charles,  245  F2d  21,  (9th  Cir.  1957). 
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CONCLUSION 

The  trial  court  was  without  jurisdiction  to  try  ap- 
pellee's suit  in  equity.  In  hearing  the  case  as  one  for 
declaratory  judgment  the  court  exceeded  its  jurisdic- 
tion and  in  effect  has  deprived  these  appellants  of 
their  day  in  court. 

The  matter  having  been  tried,  appellants  respect- 
fully submit  that  on  the  merits  the  judgment  of  the 
trial  court  must  be  reversed. 


Respectfully  submitted. 


CHARLOTTE  HUNTER  ARLEY 

Attorney  for  Appellants 

1600  South  Lane 
Seattle,  Washington 
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'"To  except  policies  of  insurance  out  of  the  class 
of  contracts  to  which  they  belong,  and  deny  them 
the  protection  of  the  rule  of  law  that  a  contract 
which  is  put  in  writing  shall  not  be  altered  or 
varied  by  parol  evidence  of  the  contract  the 
parties  intended  to  make,  as  distinguished  from 
what  appears,  by  the  written  contract,  to  be  that 
which  they  have  in  fact  made,  is  a  violation  of 
principle  that  will  open  the  door  to  the  grossest 
frauds  *  *  *.  A  court  of  law  can  do  nothing  but 
enforce  the  contract  as  the  parties  have  made  it. 
The  legal  rule  that  in  courts  of  law  the  written 
contract  shall  be  regarded  as  the  sole  repository 
of  the  intention  of  the  parties,  and  that  its  terms 
cannot  be  changed  by  parol  testimony,  is  of  the 
utmost  importance  in  the  trial  of  jury  cases,  can 
never  be  departed  from  without  the  risk  of  dis- 
astrous  consequences  to  the   right   of  parties." 

'"The  meaning  of  the  statute  is  clear,  and  one 
does  not  have  to  go  far  to  ascertain  the  legislative 
intent  that  prompted  its  enactment.  Obviously, 
one  of  its  main  purposes  was  to  put  a  stop  to  the 
irritating  and  unjust  practice  indulged  in  by  some 
insurers  of  adroitly  phrasing  their  agency  con- 
tracts in  a  way  to  bestow  general  powers  on  their 
agents,  who  come  in  direct  contact  with  the  pub- 
lic, when  such  powers  relate  to  benefits  flowing 
to  the  company,  and  to  invest  such  agent  with  no 
power  to  represent  the  company  when  the  bene- 
fits of  the  insured  are  involved.  Such  attempted 
aggressions  frequently  have  been  repelled  by  the 
courts  of  this  state  under  the  doctrine  that  'an 
insurance  company  cannot  make  its  local  agent 
the  medium  through  which  all  the  benefits  of  a 
policy  flow  from  the  insured  to  it,  and  then  deny 
that  he  has  authority  to  represent  it  when  the 
benefits  of  the  insured  are  involved  *  *." 
Sheets  v.  Iowa  State  Ins.  Co  1911  (Kan.)  135 
S.W.  80,  84. 
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"The  suggestion  is  made  on  the  brief  of  the 
learned  counsel  for  the  defendant  that  Lawson 
should  be  treated  as  the  agent  of  the  plaintiffs, 
and  not  the  agent  of  the  company,  but  this  view 
leads  to  the  manifest  absurdity  that  the  plaintiffs 
made  the  contract  of  insurance  with  their  own 
agent,  which  is  not  to  be  entertained. 


"The  obvious  intention  of  the  legislature  is  to 
make  an  insurance  company  responsible  for  the 
acts  of  the  person  who  assumes  really  to  represent 
and  act  for  it  in  these  particulars,  and  to  change 
the  rule  of  law  that  the  insured  must  at  his  peril 
know  whether  the  person  with  whom  he  is  dealing 
has  the  power  he  assumes  to  exercise,  or  is  acting 
within  the  scope  of  his  authority.  Schoener  v. 
Hekla  Ins.  Co.,  supra  (Neb.)  7  N.W.  544. 

In  Ins.  Co.  V.  Chamberlain,  132  U.S.  304,  307,  10 
S.  Ct.  87,  33  L.  ed.  341  (1889)  the  Supreme  Court 
said: 

"By  force  of  the  statute  he  was  the  agent  of  the 
company.  He  could  not  by  any  act  of  his  shake  off 
the  character  of  agent  for  the  company  nor  could 
the  company  by  any  provision  in  the  application 
or  policy  convert  him  into  an  agent  of  the  as- 
sured. If  it  could,  then  the  object  of  the  statute 
would  be  defeated."  (Emphasis  added). 

MacDonald  v.  Milwaukee  Mech.  Ins.  Co.,  167  F2d 
276,  278  (7th  Cir.  1948),  certiorari  denied: 

"The  District  Court  would  have  been  justified  in 
submitting  the  question  of  Anderson's  agency  to 
the  jury  only  if  there  was  reason  to  believe  that 
the  insured  had  notice  that  defendant  had  revok- 
ed Anderson's  authority  or  had  limited  it." 
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^"There  is  no  law  providing  for  the  creation 
licensing  or  regulation  of  an  insurance  broker,  nor 
is  there  any  law  for  payment  of  a  so-called  brok- 
erage by  an  agent  in  this  state  to  another  agent 
operating  in  this  state.  However,  many  other 
states  have  now  and  for  several  years  have  had 
provisions  of  law  for  licensing  and  regulating  in- 
surance brokers,  for  example  California  and  New 
York,  as  well  as  one  or  more  states  adjoining  this 
one.  Operations  under  these  laws  eventually 
brought  about  the  enactment  of  a  statute  of  this 
state  providing  for  the  licensing  of  non-resident 
insurance  brokers  and  for  the  division  of  commis- 
sions with  agents  in  this  state  on  a  reciprocal 
basis  *  *.  Then,  too,  the  word  'broker*  has  occas- 
sionally  slipped  into  Arkansas  Statutes  introduced 
as  uniform  laws,  copied  from  the  laws  of  other 
states  which  have  legally  qualified  and  acting 
brokers —  *  *  *.  As  used  in  these  Acts,  the  term 
'broker*  is,  of  course  meaningless.  It  is  doubtless 
that  the  appearance  of  the  term  in  those  statutes 
has  confused  or  misled  anyone." 


"I  must  point  out  that  there  is  nothing  in  the 
I         record  *  *  to  establish  that  the  Insurance  Com- 
F         mission  *  *  has  interpreted  the  law  to  mean  that 
any  insurance  agent   of  one   company   is  duly 
I  authorized  to  broker  insurance  through  the  agent 

I.  of  another  company  and  receive  the  commissions 
thereon.  Such  an  interpretation  would  make  a 
mockery  of  the  whole  framework  of  the  law  gov- 
erning insurance  companies   and  their  agents." 

The  court  under  the  circumstances  of  that  case  held 
the  transactions  to  be  "flagrantly  illegal." 
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*In  Sholund  v.  Detroit  Fire  &  Marine,  172  Wn.  Ill, 
19P2d395  (1933),  which  appellee  cites  (Br.  11,  18), 
one  of  the  headnotes  reads : 

"Agent  may  bind  fire  insurer  to  risk  by  oral 
contract  to  insure  without  disclosing  company  to 
insured." 

See :  United  States  Fidelity  &  Guaranty  Co.  v.  Gold- 
berger,  13  F2d  779  (Cir.  3,  1926) 

holding  Insurer's  liabilty  for  loss  occurring  be- 
fore execution  of  policy  is  unaffected  by  insured 
not  knowing  with  which  company  he  was  dealing 
when  agreeing  with  the  agent  for  insurance." 


Aetna  Ins.  Co.  of  Hartford,  Conn.  v.  Licking  Valley 
Milling  Co.,  19  F2d  177,  180  (Cir.  6,  1927), 

the  court  held  the  insurer  was  liable  on  the 
doctrine  of  undisclosed  principal  (no  knowledge 
by  insured  of  company  until  after  loss) . 

Fireman's  Fund  Ins.  Co.  v.  Leftwich,  90  SW2d  497 
(Ark.  1936) 

"Since  these  policies  were  actually  issued  by 
the  duly  authorized  agent  of  appellants,  the  argu- 
ment that  (the  agents)  represented  other  insur- 
ance companies  is  beside  the  question.  An  actual 
designation  was  made  of  appellants  by  thosfr  in 
authority  and  we  prefer  to  deal  with  reality  in- 
stead of  conjecture." 


Guipre  v.  Kurt  Hitke  85  Co.,  240  P2d  3 12,  3 1 7  (Cal. 
1952) 

"There  is  evidence  here  which  shows  that  Kurt 
Hitke  Co.  *  was  general  agent  for  only  one  auto- 
mobile insurance  company  writing"  (that  type  of 
insurance). 

Durbin  Paper  Stock  Co.  v.  Watson-David  Ins.  Co., 
167  So.  2d  34,  36  (Fla.  1964) 

"This  is  not  a  question  of  an  undisclosed  prin- 
cipal. Here  the  plaintiffs  did  not  know  the  exact 
identity  of  the  principal,  but  they  knew  that  a 
principal  existed,  in  that  they  did  not  intend  for 
the  agent  to  insure  their  building.  They  intended 
for  the  agent  to  act  as  an  agent,  not  a  principal, 
and  obtain  insurance  for  them  from  a  third  party." 


^"Whether  Cox  had  any  authority  or  not  to  bind 
the  company  to  an  agreement  that  the  insurance 
should  be  in  force  from  the  time  he  took  the 
informal  application,  the  subsequent  issuance 
of  the  policy,  in  effect,  expressly  so  providing, 
eliminated  any  question  of  that  agent's  authority, 
or  the  materiality  thereof." 


"The  insurer,  in  directing  Cox  as  its  agent  to 
deliver  the  policy,  which  expressly  covered  a 
liability  for  any  time  subsequent  to  one  minute 
after  12  o'clock  a.m.,  August  31,  1929,  was 
charged  wth  knowledge  that  an  injury  may  have 
occurred  and  a  consequent  liability  already  ac- 
crued. It  had  the  means  of  protecting  itself 
against  that  possibility  by  directing  an  investiga- 
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tion  to  ascertain  if  such  was  the  fact,  and  if  found 
to  be  so,  in  declining  to  deUver  the  policy.  Had 
that  course  been  pursued,  then  the  authority 
of  Cox  would  have  become  a  very  material  in- 
quiry. But,  as  we  have  already  said,  as  we  view 
it,  that  question  has  been  rendered  immaterial. 
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CHARLOTTE  HUNTER  ARLEY 
Attorney  for  Appellants 


3TADniT?«H3 


,[^AH3TPTaH 


No.  20099 


COURT  OF  APPEALS 

United  States 

for  the  Ninth  Circuit 


JACQUES  ARLEY  and  CHARLOTTE  ARLEY, 
husband  and  wife, 

Appellants, 

V. 

UNITED  PACIFIC  INSURANCE  COMPANY, 
a  Washington  corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court 
For  the  District  oi  Oregon 


BRIEF  FOR  APPELLEE 


CHARLOTTE  HUNTER  ARLEY, 
901  S.  W.  King  Avenue, 
Portland,  Oregon  97205 
Attorney  for  Appellants. 

MAUTZ,  SOUTHER,  SPAULDING, 
KINSEY  &  WILLIAMSON,  i]i^  ;■ 

KENNETH  E.  ROBERTS  and  "^  ' 

ROCKNE  GILL, 

Standard  Plaza,  .  i\/n,\i\  n     - 

Portland,  Oregon  97204, 
Attorneys  for  Appellee. 

STEVENS-NESS  LAW  PUB.   CO..    PORTLAND,   ORE. 


INDEX 

Page 

Statement  of  the  Case 1 

Facts 1 

Basic  Issues 4 

Argument : 

I.  Roger  Chaney  acted  as  the  agent  or  broker 
for  Arleys  during  the  course  of  deaUngs  in 
question   5 

II.  The  fact  that  an  insurance  agent  is  licensed 
in  the  state  of  Oregon  to  represent  named 
insurance  companies  does  not  preclude  such 
agent  from  acting  as  an  agent  or  broker  for 
an  insured  7 

III.  If  no  contract  of  insurance  was  entered  into 
prior  to  the  time  of  the  fire,  then  the  poHcy 
subsequently  issued  was  void    10 

IV.  Venue  was  properly  laid  in  the  District  of 
Oregon   12 

V.  The  court  properly  submitted  the  case  to 
the  jury  as  an  action  for  Declaratory  Judg- 
ment   12 

VI.  The  court  properly  instructed  the  jury  as  to 
the  elements  required  to  establish  an  oral 
contract  of  insurance  17 

VII.  The  court  correctly  instructed  the  jury  and 
appellants'  specifications  of  error  30,  31,  32, 
34,  35,  37  and  39  are  without  foundation  .      19 

Conclusion 21 


u 

TABLE  OF  AUTHORITIES 

Page 
Cases  Cited 

Alliance  Insurance  Co.  v.  Continental  Gin  Co.,  285 
S.W.  257  (Tex.  Com.  App.  1926)  11 

Beacon  Theatres  Inc.  v.  Westover,  79  S.  Ct.  948,  350 
U.S.  500  (1959)  __ _ 13,  14 

Bird  V.  Central  Manufacturers  Mutual  Ins.  Co.,  168 
Or  1,  120  P.2d  753  (1942)  18,  19 

Bruckman  v.  Hollzer,  152  F.2d  730  (C.A.  9,  1946)         13 

Celina  Mutual  Casualty  Co.  v.  Baldridge,  313  Ind. 

198,  10  N.E.2d  904  (1937)    10 

Cerino  v.   Oregon  Physicians  Service,   202   Or.   474, 

276  P.2d  397  (1954)  18,19 

Chichester  v.  Kramer,   157  F.  Supp.  79  (D.C.  N.Y. 

1957) 15 

Clark  V.  Insurance  Co.  of  North  America,  89  Me.  26, 

35  Atl.  1008  (1896)  11 

Cleveland  Oil  Co.  v.  Norwich  Ins.  Society,  34  Or.  228, 

55  Pac.  435  (1898)  18,  19 

Earnest  v.  State,  40  Ala.  App.  344,  113  So.  2d  517 
(1959)    11 

Gambelman  v.  Mercantile  Insurance  Company  of 
America,  90  F.  Supp.  472  (D.C.  S.D.  Cal.  1950)     10 

G.  E.  Supply  Corporation  v.  Republic  Construction 
Corp.,  201  Or.  690,  272  P.2d  201  (1954)  . 16 

Hahn  v.  Guardian  Assur.  Co.,  23  Or.  576,  32  Pac.  683 
(1893)    .  ._. 9 

Hamacher  v.  Tumy,  222  Or.  341,  352  P.2d  493  (1960)     7 

Hardwick  v.  State  Insurance  Co.,  20  Or.  547,  26  Pac. 
840  (1891)    -- 9 

Hopkins  v.  Phoenix  Fire  Ins.  Co.,  200  Ky.  365,  254 
S.W.  1041  (1923)  -. 10,  11 

Mock  V.  Glens  Falls  Indemnity  Co.,  210  Or.  71,  309 
P2d  180  (1957)  18 

Parker  v.  Title  and  Trust  Company,  233  F.2d  505 

(C.A.  9,   1956) ...  16 

Price  V.  Greenway,  167  F.2d  196  (3rd  Cir.  1948)    -....  12 


lU 

TABLE  OF  AUTHORITIES  (Cont.) 

Page 

Rodgers  Insurance  Agency  v.  Anderson  Machinery, 

211  Or.  459,  316  P.2d  497  (1957)  8 

Royal  Ins.  Ltd.  v.  Smith,  77  F.2d  157  (9th  Cir.  1935)   11 

Salquist  v.   Oregon  Fire  ReUef  Assn.,   100  Or.  416, 

197  Pac.  312   (1921)  ^     18 

Seideman  v.  Hamilton,  173  F.  Supp.  641  (D.C.  Penn. 

1959)    12 

Sholund  V.  Detroit  Fire  &  Marine  Ins.  Co.,  172  Wn. 

Ill,  19  P.2d  395  (1933)  .    11,  18 

State   Highway    Commission   v.    State   Construction 

Co.,  203  Or.  414,  280  P.2d  370  (1955)  ..  ._. 16 

United  States  Casualty  Co.  v.  Rodriguez,  288  S.W. 
487  (Tex.  Civ.  App.  1926)  . 11 

Waterloo  Lumber  Company  v.  Des  Moines  Insurance 
Company,  158  la.  563,  138  N.W.  504,  506  (1912)     11 

Williams  v.  Pacific  States  Fire  Ins.  Co.,  120  Or.  1, 
251  Pac.  258  (1926)  - 19 

Statutes 

Nevada  Revised  Statutes  684.020  . 8 

Nevada  Revised  Statutes  684.350  - 8 

ORS  744.100  - - 18 

Rules 

F.R.  Civ.P.  2  - - 15 

F.R.  Civ.P.  42(b)   ..._ .- - - 13 

Text  Books 

12  Appleman  Insurance  Law  Practice  §  7199  18,  19 

16  Appleman  Insurance  Law  Practice  §  9163  10,  11 

Restatement,  Conflict  of  Laws  §  27  (1934)         12 


No.  20099 


COURT  OF  APPEALS 

United  States 

for  the  Ninth  Circuit 
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V. 
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a  Washington  corporation, 

Appellee. 


Appeal  from  the  United  States  District  Court 
For  the  District  of  Oregon 


BRIEF  FOR  APPELLEE 


APPELLEE'S  STATEMENT  OF  THE  CASE 

FAas 

Appellants  Jacques  and  Charlotte  Arley  are  husband 
and  wife  and  were  married  in  1954  (Tr.  245).  They  own 
certain  real  property  near  Verdi,  Nevada,  which  was 
damaged  by  fire  on  January  15,  1962  (R.  53,  54). 

The  appellants  have  resided  in  Oregon  since  some 
time  in  1958,  Jacques  Arley  being  employed  by  the  Mon- 


tag  Furnace  Company  in  Portland  (Tr.  179,  180). 
Jacques  Arley  maintains  a  bank  account  with  the  First 
National  Bank  of  Oregon  (Tr.  180).  Both  the  parties' 
cars  are  registered  in  the  State  of  Oregon  (Tr.  180). 

The  appellants  became  acquainted  with  Roger  Cha- 
ncy some  time  in  1958  and  thereafter  obtained  some  of 
their  insurance  policies  through  him  (Tr.  217).  At  the 
time  Chaney  operated  an  independent  insurance  agency 
as  agent  for  Insurance  Company  of  Oregon,  Standard 
Accident  and  Ohio  Casualty  (Tr.  59).  The  appellants 
obtained  a  fire  policy  on  the  Verdi,  Nevada  property 
from  Chaney,  which  was  written  by  Standard  Accident 
Insurance  Company,  effective  January  28.  1958,  for  a 
period  of  three  years.  This  policy  was  cancelled  in  No- 
vember, 1960  (Tr.  183).  From  1960  on  until  the  time 
of  the  present  action  there  was  no  insurance  on  the  Verdi 
property  (Tr.  184).  Druing  this  period  the  appellants 
had  considered  having  agents  in  Reno,  Nevada  take  care 
of  this  coverage  (Tr.  184). 

In  1961  Chaney's  business  was  purchased  by  the 
Larry  Nelson  Agency  and  Chaney  became  a  solicitor  for 
that  agency  (Tr.  12).  The  Nelson  Agency  represented 
various  companies  including  Insurance  Company  of  Ore- 
gon, Western  Fire  of  Fort  Worth,  United  Pacific,  Ohio 
Casualty  Company  (Tr.  9).  The  Nelson  Agency  did  not 
take  over  the  fire  policy  on  the  Arleys'  Verdi,  Nevada 
property    (Tr.  12). 

In  the  summer  and  fall  of  1962,  Roger  Chaney  had 
various  conversations  with  Mrs.  Arley  about  placing  fire 
coverage  on  the  Verdi,  Nevada  property  (Tr.  66,  73,  89). 


Larry  Nelson  advised  Chaney  that  he  could  not  place  the 
coverage  through  the  Larry  Nelson  Agency  as  the  agency 
did  not  have  a  Nevada  license  (Tr.  13,  70,  121).  Roger 
Chaney  told  Mrs.  Arley  that  he  did  not  have  a  Nevada 
license  but  that  they  would  attempt  to  broker  the  insur- 
ance for  her  (Tr.  105).  Chaney  told  Mrs.  Arley  he  would 
take  care  of  the  coverage  but  does  not  recall  ever  advis- 
ing her  of  the  name  of  any  particular  company  (Tr.  68, 
80,  81,  90).  Thereafter  Chaney  made  inquiry  as  to  how 
he  might  place  the  insurance  and  share  in  the  commis- 
sion and  called  other  agents  and  brokers  about  placing 
the  coverage  (Tr.  70,  71,  124). 

On  the  morning  of  January  16,  1963,  Mrs.  Arley 
called  Chaney  and  advised  him  that  there  had  been  a 
fire  loss  on  the  Verdi,  Nevada  property  and  inquired  as 
to  whether  Chaney  had  put  insurance  on  it  (Tr.  73). 
Later  that  day,  Chaney  called  Mrs.  Arley  back  and  ad- 
vised her  that  he  had  placed  fire  insurance  on  the  prop- 
erty (Tr.  74).  In  fact  Chaney  had  not  placed  insurance 
on  the  property  (Tr.   72,   73,   74,   75). 

Subsequent  to  being  advised  oi  the  loss  on  January 
17,  1963,  Chaney  submitted  an  application  tor  insurance 
to  the  United  Pacific  Insurance  Company.  The  applica- 
tion did  not  indicate  in  any  manner  that  the  property 
had  been  previously  damaged  by  fire  (Tr.  76). 

Thereafter  and  some  time  in  March,  1963,  appellants 
received  United  Pacific  Insurance  Company  Policy  No. 
F- 78 185  (Exhibit  No.  52).  That  at  the  time  this  policy 
was  processed,  the  United  Pacific  employees  handling 
the  application  did  not  know  that  the  Arley  property 


had  been  previously  destroyed  by  fire  (Tr.  131,  143,  151, 
202).  The  Company  would  not  have  processed  the  ap- 
pHcation  had  it  know  of  the  loss  (Tr.  202). 

Thereafter  Roger  Chaney  on  March  5,  1963,  without 
the  knowledge  of  United  Pacific  Insurance  Company, 
contacted  Mr.  Marks  of  General  Adjustment  Bureau  in 
Reno,  Nevada,  to  inspect  the  damaged  premises  (Tr. 
167,  177). 

On  April  2,  1963,  United  Pacific  Insurance  Company 
wrote  appellants  denying  coverage  (plaintiff's  Exhibit 
56). 

Appellee  denies  that  the  court  erred  as  urged  in  ap- 
pellant's specifications  of  error. 

BASIC  ISSUES 

It  is  undisputed  that  the  fire  insurance  policy  in  ques- 
tion was  not  delivered  to  the  Arleys  until  after  the  prop- 
erty had  been  lost  by  fire.  The  law  is  clear  that  if  this 
policy  was  not  applied  for  until  after  the  loss,  then  it  is 
void.  The  basic  question  is:  Was  the  insurance  policy 
ordered  prior  to  the  time  of  the  fire?  In  order  to  deter- 
mine this  question  the  jury  had  to  decide:  Was  Chaney 
during  the  discussions  with  Mrs.  Arley  on  the  30th  or 
31st  of  October,  1962,  acting  for  the  Arleys  or  for  the 
United  Pacific  Insurance  Company? 


ARGUMENT 
I 

Roger  Chaney  Acted  as  the  Agent  or 
Broker  for  the  Arleys  During  the 
Course  of  Dealings  in  Question. 

There  is  ample  evidence  to  support  the  verdict  of  the 
jury. 

The  factors  to  be  considered  by  the  jury  were  amply 
set  forth  by  the  Court's  instructions.  The  Court  on  this 
issue  instructed  (Tr.  258) : 

"Now  the  principal  issue  to  be  decided  by  you 
in  this  case  under  the  issues  as  formulated  is  wheth- 
er Chaney,  who  had  been  named  as  solicitor  by  the 
Nelson  Company,  was  during  Chaney's  discussions 
with  Mrs.  Arley  on  the  30th  or  31st  of  October, 
1962,  acting  for  the  defendants  or  was  he  acting  for 
the  plaintiff  in  the  course  and  scope  of  his  authority 
as  a  solicitor  for  Nelson?  *  *  *" 

The   Court  further  amplified   this  by  instructing    (Tr. 

261): 

"If  on  the  other  hand  you  find  that  Chaney  on 
or  about  October  30th  or  31st,  1962,  while  acting 
within  the  scope  of  his  authority  with  the  Nelson 
Company,  represented  to  the  defendant  Mrs.  Arley 
that  the  buildings  owned  by  the  defendants  near 
Verdi,  Nevada,  were  covered  by  fire  insurance  and 
named  the  United  Pacific  Insurance  Company  as 
the  fire  insurance  company  that  would  issue  the 
policy  and  that  the  amount  and  date  of  the  coverage 
was  definite  and  that  the  issuance  of  the  policy 
here  in  question  was  the  outgrowth  of  said  repre- 


sentations,  if  any,  then  and  in  that  event  your  ver- 
dict should  be  in  favor  of  the  defendants  on  the 
issues  here  presented." 

The  evidence  sustaining  the  verdict  is  as  follows: 

At  the  time  that  Chaney  first  began  handling  insur- 
ance matters  for  the  Arleys  he  was  in  no  way  connected 
with  United  Pacific  Insurance  Company  (Tr.  59)  and 
the  coverage  that  he  had  obtained  in  the  past  for  the  Ar- 
leys was  through  companies  other  than  United  Pacific 
(Tr.  61,  62). 

At  the  time  of  the  dealings  in  question,  Chaney  had 
disposed  of  his  own  agency  and  was  employed  as  a 
solicitor  by  the  Larry  Nelson  Agency  and  his  employer, 
Larry  Nelson,  had  specifically  instructed  Chaney  that  he 
could  not  write  the  coverage  for  the  Arleys  (Tr.  13,  70). 

Chaney  and  the  Nelson  Agency  represented  various 
companies  other  than  United  Pacific  (Tr.  9). 

After  the  conversations  with  the  Arleys  in  the  fall 
of  1962,  Chaney  attempted  to  broker  the  insurance  cov- 
erage through  other  sources  (Tr.  13,  70,  71,  124).  Chaney 
advised  Mrs.  Arley  that  he  did  not  have  a  Nevada  li- 
cense but  that  they  would  attempt  to  broker  the  insur- 
ance for  her  (Tr.  105). 

Chaney  did  not  recall  ever  advising  Mrs.  Arley  the 
name  of  any  particular  company  (Tr.  68,  80,  81,  90). 
This  was  disputed  by  Mrs.  Arley  but  it  was  a  question  of 
fact  properly  determined  by  the  jury. 

The  fact  that  Roger  Chaney  was  not  acting  on  be- 


half  of  United  Pacific  but  in  fact  was  attempting  to 
broker  the  coverage  through  other  companies  is  sup- 
ported by  the  testimony  of  an  independent  witness,  John 
Smith,  who  testified  (Tr.  124): 

"Q.  Were  you  ever  requested  in  '62  to  write  fire 
insurance  on  property  for  Mrs.  Arley  in  the  Reno, 
Nevada  area? 

A.  Mr.  Chaney  asked  me  if  I  could  broker  it  for 
him — 

MR.  PETERSON:  Objected  to,  your  Honor,  as 
hearsay  as  far  as  the  defendants  are  concerned.  I 
think  it  is  incompetent. 

TKE  COURT :  The  conversation  itself  would  be. 
You  can  ansv/er  the  question  Yes  or  No. 

THE  WITNESS :  Yes. 

MR.  PETERSON:  I  move  to  strike  the  answer 
as  given. 

THE  COURT:   The  motion  is  denied. 

By  MR.  ROBERTS : 

Q.  Who  asked  you? 

A.  Roger  Chaney." 

II 

The  Fact  That  an  Insurance  Agent  Is 
Licensed  in  the  State  of  Oregon 
to  Represent  Named  Insurance  Companies 
Does  Not  Preclude  Such  Agent  From  Acting 
as  an  Agent  or  Broker  for  an  Insured. 

It  is  well  established  in  the  State  of  Oregon  that  a 
general  insurance  agent  may  act  as  an  agent  or  broker 
on  behalf  of  an  insured.  In  so  doing,  such  agent  or  bro- 
ker assumes  duties  and  responsibilities  to  his  principal, 
i.e.,  the  insured. 

In  Hamacher  v.  Tumy,  222  Or.  341,  347,  352  P.2d 
493,  496  (I960),  an  action  was  brought  against  a  gen- 
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eral   insurance  agent  for  failure   to   procure   insurance. 

The  Oregon  court  stated: 

"The  parties  are  in  agreement  upon  the  general 
proposition  that  an  insurance  broker  who  is  em- 
ployed as  agent  by  the  insured  to  procure  insurance 
owes  a  duty  to  his  principal  to  exercise  reasonable 
skill  and  care  to  obtain  the  insurance  coverage  or- 
dered by  his  principal." 

See  also  Rodgers  Insurance  Agency  v.  Anderson  Ma- 
chinery, 211  Or.  459,  468,  316  P.2d  497,  501  (1957) 
wherein  it  was  stated: 

"*  *  *  an  insurance  agent  or  broker  who  for  a  con- 
sideration agrees  to  procure  insurance  for  another 
will  be  liable  for  any  damage  resulting  from  an  un- 
justifiable breach  of  the  agreement." 

Therefore,  it  seems  clear  that  an  insurance  agent  in 
Oregon  may  in  fact  be  acting  as  a  broker  on  behalf  of 
the  insured.  This  is  so,  even  though  there  is  no  specific 
statutory  provision  for  the  licensing  of  brokers.  This 
would  merely  be  a  common  law  arrangement  of  princi- 
pal and  agent,  that  is,  the  insurance  agent  being  the 
agent  of  the  insured. 

This  proposition  is  not  unique  and  is  consistent  with 
the  statutory  laws  of  the  State  of  Nevada.  The  Nevada 
statutes  provide  that  a  policy  may  be  negotiated  by  a 
licensed  nonresident  agent  or  broker.  N.R.S.  684.350. 
"Nonresident  broker"  is  defined  by  N.R.S.  684.020,  sub- 
section (4)  as: 

"*  *  *  any  person  *  *  *  not  a  resident  *  *  *  who, 
for  money,  commissions,  brokerage  or  anj^thing  of 
value  acts  or  aids  in  any  manner  in  any  solicita- 


tion  or  negotiation  on  behalf  of  the  insured,  of  con- 
tracts *  *  *."  (Emphasis  added) 

Appellants  state,  on  page  47  of  their  brief,  that 
Roger  Chaney  had  previously  written  insurance  on  Ne- 
vada properties  without  a  Nevada  license  (Citing  Tr. 
114  through  116).  An  examination  of  the  transcript  re- 
veals that  at  the  time  referred  to  Chaney  was  writing 
insurance  for  Standard  Accident  and  at  that  time  was 
not  an  agent  or  solicitor  for  United  Pacific  Insurance 
Company. 

The  question  of  whether  or  not  an  insurance  agent 
licensed  in  the  State  of  Oregon  can  write  insurance  on 
properties  outside  the  State  is  not  in  question.  The 
question  is  merely  whether  the  person  so  procuring  in- 
surance is  acting  as  the  agent  of  an  insurance  company 
or  as  the  agent  or  broker  for  the  insured.  The  fact  that 
Chaney  was  not  the  holder  of  a  nonresident  agent's  or 
broker's  license  in  Nevada  for  the  United  Pacific  Insur- 
ance Company  was  evidence  that  he  was  acting  on  be- 
half of  the  assureds  rather  than  on  behalf  of  the  com- 
pany. 

In  Hardwick  v.  State  Insurance  Company,  20  Or. 
547,  26  Pac.  840  (1891)  cited  by  the  appellants,  the  ques- 
tion of  agency  was  merely  held  to  be  a  fact  question  for 
the  jury  to  determine. 

In  Hahn  v.  Guardian  Assur.  Co.,  23  Or.  576,  32  Pac. 
683  (1893),  the  question  for  determination  was  whether 
or  not  the  insurance  agent  was  acting  on  behalf  of  the 
insurance   company.    In   that  case   the  agent  had  held 
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himself  out  as  the  agent  of  the  company  and  there  was 
no  notice  to  the  assureds  of  any  limitation  of  his  au- 
thority. Here  the  evidence  is  consistent  with  the  verdict 
of  the  jury  that  Chaney  was  acting  on  behalf  of  the 
Arleys  rather  than  United  Pacific  Insurance  Company. 

Ill 

If  No  Contract  of  Insurance  Was  Entered 

Into  Prior  to  the  Time  of  the  Fire, 

Then  the  Policy  Subsequently  Issued  Was  Void 

The  facts  are  undisputed  that  (1)  a  fire  occurred  on 
the  evening  of  January  15  or  early  morning  of  January 
16,  1963  (R.  54) ;  (2)  that  Mrs.  Arley  knew  of  the  fire 
and  notified  Roger  Chaney  (Tr.  73);  and  (3)  Roger 
Chaney,  possessing  this  knowledge,  attempted  for  the 
first  time  to  effect  antedated  fire  coverage  to  January 
12,  1963,  by  ordering  a  policy  from  United  Pacific  (Tr. 
76). 

United  Pacific  has  absolutely  no  liability  under  the 
alleged  contract  which  is  void  ab  initio.  This  was  not  a 
renewal  of  an  existing  policy. 

An  agent  has  no  authority  to  attempt  to  effect  insur- 
ance upon  property  already  destroyed  and  a  fire  policy 
written  after  a  loss  is  not  a  valid  insurance  contract. 
Gambleman  v.  Mercantile  Insurance  Company  of  Amer- 
ica, 90  F.  Supp.  472  (D.C.  S.D.  Cal.  1950) ;  Celina  Mu- 
tual Casualty  Co.  v.  Baldridge,  313  Ind.  198,  10  N.E.2d 
904  (1937);  Hopkins  v.  Phoenix  Fire  Insurance  Com- 
pany, 200  Ky.  365,  254  S.W.  1041  (1923). 

In  16  Appleman  Insurance  Law  Practice,  §  9163,  703 
General  Rules,  it  is  stated : 
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"An  agent  of  an  insurance  company  generally 
has  no  autJiority  to  bind  his  principal  by  attempting 
to  insure  property  already  destroyed.  The  filling  in 
and  delivery  of  a  policy  on  property  known  to  be 
already  destroyed  cannot  be  treated  as  a  ratifica- 
tion of  a  prior  imperfect  contract  to  insure,  ratifica- 
tion by  an  agent  after  knowledge  of  a  fire  being  un- 
authorized." 

In  Waterloo  Lumber  Company  v.  Des  Moines  Insur- 
ance Company,  158  Iowa  563,  138  N.W.  504,  506  (1912), 
the  Iowa  court  stated: 

"It  has  frequently  been  held  that  an  agent  has 
no  authority  to  insure  property  already  destroyed 
and  a  policy  written  and  intended  as  a  substitute  for 
a  subsisting  policy  in  another  company,  but  not  de- 
livered or  brought  to  the  notice  of  the  property  own- 
er until  after  loss,  is  not  a  valid  contract  of  insur- 
ance." 

See  also  United  States  Casualty  Co.  v.  Rodriguez, 
288  S.W.  487,  (Tex.  Civ.  App.  1926) ;  Clark  v.  Insurance 
Company  oi  North  America,  89  Me.  26,  35  Atl.  1008 
(1896);  Hopkins  v.  Phoenix  Fire  Insurance  Co.,  supra; 
Alliance  Insurance  Co.  v.  Continental  Gin  Co.,  285  S.W. 
257  (Tex.  Com.  App.  1926);  Sholund  v.  Detroit  Fire  &' 
Marine  Ins.  Co.,  172  Wn.  Ill,  19  P.2d  395  (1933);  Roy- 
al Ins.  Co.  Ltd.  v.  Smith,  77  F.2d  157  (C.A.  9  1935); 
Ernest  v.  State,  40  Ala.  App.  344,  113  So.  2d  517  (1959). 

Thus,  if  there  was  no  previous  contract  of  insurance 
between  Arleys  and  United  Pacific  Insurance  Company, 
no  valid  contract  of  insurance  could  have  been  entered 
into  subsequent  to  the  date  of  the  fire  irrespective  of 
whose  agent  Chaney  was  on  that  date. 
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PROCEDURAL  ISSUES 
IV 

Venue  Was  Properly  Laid  in 
The  District  of  Oregon. 

The  record  is  clear  that  the  Arleys  have  resided  in 
Portland,  Oregon,  since  1958  (Tr.  179).  Mr.  Arley  was 
employed  in  Portland  by  the  Montag  Furnace  Company 
and  maintained  his  bank  account  in  Portland  (Tr.  180, 
181).  Their  automobiles  are  licensed  in  Oregon  (Tr. 
180). 

Citizenship  for  diversity  purposes  means  domicile. 
Seideman  v.  Hamilton,  173  F.  Supp.  641  (D.C.  Penn. 
1959).  The  domicile  of  the  wife  is  generally  considered 
to  be  that  of  her  husband.  Seideman  v.  Hamilton,  supra; 
Price  V.  Greenway,  167  F. 2d  196  (C. A.  3  1948) ;  Restate- 
ment, Conflict  of  Laws,  §  27  (1934). 


The  Court  Properly  Submitted  The 
Case  to  the  Jury  as  an  Action 
for  Declaratory  Judgment. 

It  is  remarkable  that  the  appellants  now  urge  that 
the  Court  erred  by  treating  this  case  as  one  for  declar- 
atory judgment  and  submitting  it  to  a  jury  when  this 
was  the  expressed  desire  of  appellants  throughout  the 
pleading  and  pretrial  procedure. 

The  appellants  in  Paragraph  X  of  the  pretrial  order 
(R.   58)   stated:    "If  defendants  are  compelled  by  this 
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Court  to  file  a  counterclaim  the  issues  raised  by  said 
counterclaim  and  any  assertable  defenses  thereto  are  tri- 
able by  jury  as  a  matter  of  right  prior  to  any  determin- 
ation of  the  issues  raised  in  plaintiffs  suit." 

The  Court  in  compliance  with  the  appellant's  de- 
mands at  the  commencement  of  the  trial  advised  (Tr.  2) 
"I  feel  that  under  the  declaratory  judgment  statute  you 
have  a  right  to  a  jury  trial  on  any  issues  of  fact.  That 
is  what  you  are  going  to  get.  You  are  going  to  get  a  jury 
trial  on  that.  *  *  *" 

The  appellants  have  urged  that  they  were  prejudiced 
by  the  Court  trying  the  matter  of  agency  and  liability 
under  the  policy  as  a  segregated  issue  pursuant  to  Rule 
42(b)  of  the  Federal  Rules  of  Civil  Procedure. 

The  question  of  the  agency  of  Roger  Chaney  was 
common  both  to  the  appellants'  counterclaim  and  the 
appellee's  action  for  rescission  of  the  policy  or  defense 
to  the  counterclaim.  The  action  followed  by  the  Court  in 
this  case  was  consistent  with  Rule  42(b)  and  is  an  ex- 
ample of  the  application  of  such  rule  to  simplify  the 
issues  and  avoid  protracted  litigation. 

The  submission  of  these  matters  to  the  jury  pre- 
served the  appellants'  rights  to  trial  by  jury  and  makes 
moot  their  claim  as  to  which  issue  should  have  prece- 
dence in  the  trial. 

Appellants'  reliance  upon  Bruckman  v.  Hollzer, 
152  F.2d  730  (C.A.  9  1946)  and  Beacon  Theatres  Inc. 
V.  Westover,  79  Sup.  Ct.  948,  350  U.S.  500  (1959)  is 
misplaced  as  the  thrust  of  each  case  was  the  denial  of 
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a  right  to  trial  by  jury.  Here  the  Court  did  submit  the 
matter  to  a  jury.  In  fact,  the  Beacon  case  is  illustrative 
of  the  liberal  use  that  should  be  made  of  Rule  42(b). 
The  Supreme  Court  in  that  case  stated  at  page  955: 

"Under  the  Federal  Rules  the  same  Court  may 
try  both  legal  and  equitable  causes  in  the  same  ac- 
tion. Fed.  Rules  of  Civ.  Proc.  1,  2,  18.  Thus  any 
defenses  equitable  or  legal,  Fox  may  have  to  charges 
of  antitrust  violations  can  be  raised  either  in  its 
suit  for  declaratory  relief  or  in  answer  to  Beacon's 
counterclaim.  *  *  *  j^  this  way  the  issues  between 
these  parties  could  be  settled  in  one  suit  giving 
Beacon  a  full  jury  trial  of  every  antitrust  issue." 

Appellants  further  argue  that  the  Court  erred  in 
failing  to  stay  the  action  in  Oregon  and  transfer  the  pro- 
ceedings to  Nevada.  The  cases  cited  by  the  appellants 
involved  in  each  instance  an  exercise  of  the  sound  dis- 
cretion by  the  Court  as  to  whether  or  not  it  should  re- 
tain jurisdiction.  Generally  in  the  cases  where  jurisdic- 
tion was  declined  there  had  been  a  previous  action 
pending  in  the  other  district. 

Here  the  Court  properly  exercised  its  discretion  in 
retaining  jurisdiction  in  Oregon — where  the  controversy 
on  the  fire  coverage  was  first  litigated.  At  the  time  of 
appellants'  motion  (R.  36,  37)  the  District  Court  in  Ne- 
vada had  previously  stayed  the  Nevada  proceedings. 
This  is  reflected  in  the  Court's  ruling  (R.  41,  42): 

'<*  *  *  Further  the  proceedings  in  this  cause 
have  progressed  to  the  stage  where  a  pretrial  order 
has  been  prepared  and  the  cause  seems  to  be  at 
issue  and  ready  for  trial.  On  the  other  hand,  the 
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action  in  the  District  Court  for  tlie  District  of  Ne- 
vada is  not  at  issue,  the  Nevada  Court  on  the  15th 
day  of  April  1964,  having  entered  an  order  granting 
a  stay  of  proceedings  on  account  of  the  pendency  of 
this  action,  *  *  *." 

Considering  the  state  of  the  record,  the  fact  that  the 
principal  parties,  i.e.,  Mr.  and  Mrs.  Arley  and  principal 
witnesses,  i.e.,  Roger  Chaney,  Larry  Nelson,  John  Smith, 
Linda  Upton,  Robert  Mohlere  and  A.  D.  Reinhardt,  re- 
sided in  this  district,  the  Court  was  entirely  within  its 
discretion  in  retaining  jurisdicton. 

The  appellants  have  complained  that  the  complaint 
was  entitled  as  one  in  equity  for  rescission  and  that 
therefore  the  subsequent  legal  action  filed  in  Nevada 
should  take  precedence.  The  Federal  Rules  of  Civil  Pro- 
cedure, Rule  2,  Provide  that  there  should  be  one  form  of 
action  to  be  known  as  a  civil  action. 

The  only  distinction  of  substance  remaining  between 
actions  at  law  and  suits  in  equity  is  in  determining 
whether  a  party  is  entitled  as  a  matter  of  right  to  trial 
by  jury.  Chichester  v.  Kramer,  157  F.  Supp.  79  (D.C. 
N.Y.  1957).  Here  this  question  is  moot  as  the  jury  de- 
termined all  facts  involved  in  the  segregated  trial. 

Upon  learning  the  true  facts  the  course  of  United 
Pacific  Insurance  Company  was  clear.  It  must  act  with 
dispatch  so  as  to  not  mislead  the  appellants  and  to  avoid 
waiving  its  rights  to  relief.  Speedy  determination  of  the 
controversy  was  for  the  benefit  of  all  parties  concerned. 

The  jurisdiction  of  this  Court  to  entertain  the  ac- 
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tion  by  United  Pacific  is  clear  as  the  State  of  Oregon 
has  recognized  mistake  as  the  basis  for  rescission. 
State  Highway  Commission  v.  State  Construction  Co., 
203  Or.  414,  280  P.2d  370  (1955);  G.  E.  Supply  Corpo- 
ration V.  Republic  Construction  Corp.,  201  Or.  690,  272 
P.2d  201  (1954). 

In  Parker  v.  Title  and  Trust  Company,  233  F.2d  505 
(C.A.  9,  1956),  the  District  Court  in  Oregon  took  juris- 
diction of  an  equity  suit  for  rescission  of  a  title  insurance 
policy.  In  affirming  the  retention  of  jurisdiction  the  ap- 
pellate court  stated  at  page  508: 

"In  the  first  place,  the  title  company  clearly 
acted  under  a  mistake  of  fact  and  in  ignorance  of 
the  very  material  lack  of  title  to  lot  2.  This  was  a 
case  of  unilateral  mistake,  but  the  mistake  was 
known  to  the  Parkers  who  were  fully  aware  that 
it  concerned  a  matter  so  vital  that  the  policy  would 
not  have  been  issued  were  it  not  for  the  mistake. 
The  Supreme  Court  of  Oregon  has  held  that  under 
such  circumstances  a  contract  is  subject  to  can- 
cellation in  equity." 

From  the  very  beginning  the  appellee  has  contend- 
ed that  it  would  not  have  issued  the  policy  of  insur- 
ance if  the  appellants  had  disclosed  the  damage  to  the 
property  (R.  2)  and  that  the  policy  of  insurance  issued 
by  the  appellee  was  issued  and  executed  under  a  mis- 
take of  fact  as  to  the  existence  of  the  subject  matter 
(R.  3). 

Appellee  contended  in  the  pretrial  order  (R.  55,  56) 
"That  the  policy  of  insurance  was  issued  by  the  plain- 
tiff under  a  mistake  of  fact.  Plaintiff  believing  that  said 
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property  was  in  existence  and  in  good  condition  at  the 
time  the  poHcy  was  requested." 

There  is  no  question  that  the  Arleys  knew  that  the 
property  had  been  previously  destroyed  on  January 
17th  when  the  application  for  insurance  was  submitted 
to  the  United  Pacific  Insurance  Company  by  Roger 
Chaney  (Tr.  73). 

The  cases  cited  by  appellants  for  the  proposition 
that  the  Court  should  have  declined  jurisdiction  are 
cases  in  which  rescission  was  sought  solely  on  the 
grounds  of  fraud  in  the  procurement  of  the  policy. 

THE  INSTRUCTIONS 
VI 

The  Court  Properly  Instructed  the  Jury 
as  to  the  Elements  Required  to  Establish 
an  Oral  Contract  of  Insurance. 

We  fail  to  understand  appellants'  argument  under 
Point  VII  as  directed  to  specification  of  error  numbers 
33  and  38.  The  language  used  by  the  court  in  giving 
its  instruction  as  to  the  naming  of  United  Pacific  In- 
surance Company  (appellants'  specification  of  error  38) 
is  identical  to  the  language  requested  by  the  appel- 
lants in  its  alternative  instruction  No.  3  (specifica- 
tion of  error  33)  in  respect  to  the  naming  of  the  insur- 
ance company. 

But  in  any  event,  no  error  was  committed  by  the 
court  in  its  instruction  in  this  respect.  It  is  well  estab- 
lished that  there  are  certain  stringent  standards  requi- 
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site  to  proof  of  an  oral  contract  of  insurance.  The  par- 
ties must  agree  to  certain  minimal  terms  including  the 
name  of  the  insurer,  the  amount  of  the  premium,  speci- 
fication of  the  risk  and  the  duration  of  the  risk.  The 
minds  of  the  parties  must  meet  intending  to  make  a 
valid  oral  contract.  12  Appleman  Insurance  Law  Prac- 
tice, §  7196,  p.  270;  Cerino  v.  Ore^n  Physicians  Serv- 
ice, 202  Or.  474,  484  et  seq.,  276  P.2d  397  (1954);  Bird 
V.  Central  Manufacturers  Mutual  Insurance  Co.,  168 
Or.  1,  120  P.2d  753  (1942);  Cleveland  Oil  Co.  v.  Nor- 
wich Ins.  Society,  34  Or.  228,  55  Pac.  435  (1898). 

The  law  in  the  State  of  Oregon  is  more  stringent  in 
respect  to  fire  insurance  policies  than  other  types  of 
insurance.  In  Salquist  v.  Oregon  Fire  Relief  Assn.,  100 
Or.  416,  197  Pac.  312  (1921)  the  Oregon  Supreme 
Court  held  that  oral  contracts  of  fire  insurance  were 
not  binding  because  of  the  statutory  requirement  (now 
O.R.S.  744.100)  that  specific  forms  of  provisions  must 
be  incorporated  in  all  fire  policies  as  a  prerequisite  to 
validity.  This  was  cited  in  the  more  recent  case  of 
Mock  et  al  v.  Glens  Falls  Indemnity  Co.,  210  Or.  71, 
80,  309  P.2d  180,  184  (1957)  to  the  effect: 

"It  is  settled  that  a  sufficiently  definite  oral 
agreement  of  insurance,  by  a  general  agent,  is  valid 
in  this  state  *  *  *  at  least  in  the  absence  of  a  re- 
quired statutory  form  of  policy  (Salquist  v.  Oregon 
Fire  Relief  Assn.  *  *  *)." 

In  any  event  when  an  agent  represents  more  than 
one  insurance  company  none  of  them  is  bound  by  oral 
contract  until  the  agent  allocates  the  risk.  Sholund  v. 
Detroit  Fire  &>  Marine  Ins.  Co.,  supra.  Here  Chaney  at- 
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tempted  to  broker  the  insurance  through  other  compa- 
nies (Tr.  13,  70,  71,  124)  and  it  was  not  until  after  the 
loss  that  he  attempted  to  bind  United  Pacific  (Tr.  75). 

VII 

The  Court  Correctly  Instructed  the  Jury 
and  Appellants'  Specification  of  Error 
30,  31,  32,  34,  35,  36,  37  and  39 
Are  Without  Foundation. 

Appellants'  requested  instructions  No.  1  and  No.  2 
(specification  of  error  30,  32)  do  not  correctly  state  the 
law.  Certain  minimal  terms  must  be  set  forth  including 
name  of  insurer,  premium,  risk,  and  duration.  Cerino  v. 
Oregon  Physicians  Service,  supra;  Bird  v.  Central 
Manufacturers  Mutual  Insurance  Co.,  supra;  Cleveland 
Oil  Co.  V.  Norwich  Ins.  Society,  supra;  12  Appleman  In- 
surance Law  Practice  Sec.  7199,  p.  285. 

No  error  was  committed  in  failing  to  give  appellants' 
instruction  No.  2  (specification  of  error  31).  Roger 
Chaney  did  not  receive  a  commission  from  United  Pa- 
cific (Tr.  70)  as  contrasted  with  Williams  v.  Pacific 
States  Fire  Ins.  Co.,  120  Or.  1,  251  Pac.  258  (1926) 
cited  by  appellants.  That  case  held  that  agency  was  a 
fact  question  for  the  jury. 

The  appellants'  requested  instruction  No.  4  (specifi- 
cation of  error  34)  does  not  correctly  state  the  law.  If 
the  loss  occurred  prior  to  application  or  issuance  of  the 
policy,  such  policy  is  void.  See  Point  III  of  appellee's 
argument. 

The  Court's  outline  of  the  plaintiff's  contention  (ap- 
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pellants'  specification  of  error  35)  is  consistent  with  the 
pretrial  order  (R.  56).  The  date  was  misstated  as  the 
16th  rather  than  the  17th.  The  Court  offered  to  rein- 
struct  the  jury  but  the  appellants  stated  they  were  not 
making  an  issue  of  this  (Tr.  267).  There  is  no  evidence 
that  Nelson  knew  that  Chaney  filed  the  application  with 
United  Pacific  without  disclosing  the  loss  (Tr.  16). 

In  respect  to  specification  of  error  36,  if  the  use  of 
the  word  "broker"  was  error  it  was  cured  by  the  Court's 
instruction  "*  *  *  Whenever  I  mentioned  'broker'  dur- 
ing the  course  of  the  instructions  you  will  consider  that 
I  was  speaking  of  an  agent." 

Specification  of  error  37  is  not  well  taken.  Avoidance 
of  the  policy  for  "wilful  concealment"  of  a  material  fact 
is  an  express  provision  of  the  insurance  contract  (R.  5). 
The  fact  that  Nelson  may  have  known  of  the  loss  does 
not  affect  the  result,  as  even  a  general  agent  has  no  au- 
thority to  place  insurance  on  property  previously  de- 
stroyed. However,  Nelson  did  not  know  that  Chaney 
submitted  an  application  without  disclosing  that  the 
property  had  been  damaged  (Tr.  16). 

Appellants  in  specification  of  error  39  urge  that  the 
Court's  /comments  on  the  evidence  was  an  erroneous 
statement  as  to  the  law  of  brokerage.  No  authority  is 
needed  for  the  proposition  that  a  trial  judge  in  a  fed- 
eral court  has  broad  discretion  in  his  powers  to  comment 
on  the  evidence.  However,  the  appellants  have  misinter- 
preted the  Court's  comments.  The  evidence  mentioned 
certainly  had  to  be  considered  by  the  jury  in  determining 
whether  Chaney  had  in  fact  placed  coverage  with  United 
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Pacific  Insurance  Company  prior  to  the  loss.  This  was 
properly  considered  by  the  jury  and  the  jury  found  for 
the  appellee. 

CONCLUSION 

Appellee  respectfully  submits  that:  (1)  the  evidence 
supports  the  Verdict  of  the  jury. 

(2)  that  the  instructions  of  the  Court  properly 
framed  the  issues  to  be  considered.  That  the  evidence 
supports  the  conclusion  that  Roger  Chaney  during  the 
period  in  question  was  acting  as  the  agent  of  appellants 
and  not  of  appellee,  and  that  there  was  no  contract  of 
insurance  between  Arleys  and  United  Pacific  in  effect 
prior  to  the  fire. 

(3)  that  as  a  matter  of  law  the  insurance  policy 
which  was  issued  subsequent  to  the  loss  was  void  and 
of  no  force  and  effect. 

That  the  verdict  and  judgment  of  the  District  Court 
should  be  affirmed  in  all  respects. 

Respectfully  submitted, 

Mautz,  Souther,  Spaulding, 

KiNSEY  8b  Williamson  and 
Kenneth  E.  Roberts  and 
RocKNE  Gill 

Attorneys  for  Appellee 
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JACQUES  ARLEY  and  CHARLOTTE  ARLEY, 

husband  and  wife, 

Appellants, 


UNITED  PACIFIC  INSURANCE  COMPANY, 
a  Washington  corporation. 

Appellee. 

Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 

BRIEF  FOR  APPELLANTS 


JURISDICTION 

This  litigation  was  initiated  by  United  Pacific  In- 
surance Company,  appellee,  on  a  civil  complaint  in 
equity  to  rescind  a  fire  policy  issued  to  Jacques  Arley 
and  Charlotte  Arley,  appellants,  on  property  near 
Verdi,  Nevada. 

Jurisdiction  is  based  upon  diversity  of  citzenship 
(28  U.S.C.  sec.  1332).  It  is  admitted  that  United  Pa- 
cific Insurance  Company  is  a  Washington  corporation 
and  that  the  sum  in  controversy  exclusive  of  interest 


and  costs  exceeds  $10,000.  (pretrial  order,  R.  53,  54). 
Appellants  are  not  citizens  of  the  state  of  Washington. 
(Tr.  181). 

The  trial  court  of  its  own  initiative  and  with  a  jury 
impanelled  to  determine  the  question  of  liability  on 
the  policy  tried  appellee's  suit  as  an  action  for  decla- 
ratory judgment.  (Tr.  6).  The  jury  returned  a  gen- 
eral verdict  for  appellee  on  December  17,  1964  (R.  63) 
On  December  23,  1964,  appellants  filed  a  motion  for 
judgment  notwithstanding  the  verdict,  or  alternative- 
ly for  a  new  trial  (R.  64-66).  Judgment  was  entered 
on  December  23,  1964  (R.  68,  69).  Appellants'  motion 
was  denied  on  February  2,  1965  (R.  71,  72).  Notice 
of  Appeal  was  filed  on  February  26,  1965  (R.  73). 
Jurisdiction  of  this  court  to  review  the  judgment  is 
based  upon  28  U.S.C.  sec.  1291. 


STATEMENT  OF  THE  CASE 

The  Facts 

Appellants  are  husband  and  wife  and  were  married 
in  1954  (Tr.  245).  On  September  10,  1955,  they  pur- 
chased real  property  near  Verdi,  Nevada,  consisting 
of  a  two  story  frame  dwelling  with  adjacent  guest 
house.  The  initial  fire  coverage  on  this  property  was 
obtained  through  an  insurance  agency  in  Reno,  Ne- 
vada (Tr.  182,  216).  Appellants  also  own  real  property 
in  Sparks,  Nevada   (Tr.  62). 

Sometime  in  1958,  appellant  Jacques  Arley  became 
associated  with  Montag  Furnace  Company  in  Portland, 
Oregon,  and  appellants  rented  an  apartment  there. 
(Tr.  179,  180).  Appellant  Charlotte  Arley  retained  her 
membership  in  the  Nevada  State  Bar  and  continues 
to  vote  in  Nevada  (R.  9,  Tr.  60,  181).  Jacques  Arley 
is  not  registered  to  vote  (Tr.  181). 

Early  in  1958  appellants  were  introduced  to  Roger 
Chaney  through  an  employee  of  Liberty  Mutual  In- 
surance Company  who  carried  some  of  their  coverage 
(Tr.  217).  Mr.  Chaney  was  an  insurance  agent  whose 
agency  was  the  R.  A.  Chaney  Company,  writing  all 
lines  of  insurance.  (Tr.  59).  Over  a  period  of  time  Mr. 
Chaney  wrote  appellants'  coverage  for  auto,  fire, 
liability,  life,  health  8e  accident  and  floater  policies. 
(Tr.  61,  217).  Fire  policies  on  both  Nevada  properties 
were  written  by  Standard  Accident  Insurance  Com- 


pany,  through  Mr.  Chaney,  effective  January  28, 
1958,  for  a  period  of  three  years.  Verdi  coverage  was 
for  $15,00.00  on  the  main  dwelling  and  $5000.00  on 
the  guest  house.  The  Sparks  policy  was  cancelled 
in  October  1960,  and  the  Verdi  policy  was  cancelled 
effective  November  25,  1960,  with  notice  of  cancella- 
tion going  to  Roger  Chaney  (Tr.  62,  63,  85). 

On  January  1,  1961,  R.  A.  Chaney  merged  its  busi- 
ness with  the  Larry  C.  Nelson  General  Agency.  Mr. 
Chaney  transferred  all  of  his  accounts,  including  the 
policies  of  Jacques  and  Charlotte  Arley,  to  the  Larry 
Nelson  Agency  (Tr.  11,  12,  83 ).  Mr.  Chaney  continued 
to  handle  the  Arley  account  (Tr.  39,  50,  233).  Com- 
missions on  ail  new  business  were  shared  by  Nelson 
and  Chaney  on  a  fifty-fifty  basis.  (Tr.  25). 

On  or  about  October  30  or  31,  1962,  Mr.  Chaney 
delivered  a  floater  policy  to  Mrs.  Arley  (Tr.  89). 
Mrs.  Arley  was  preparing  to  leave  for  Reno.  She 
told  Mr.  Chaney  she  had  discovered  there  ap- 
parently had  been  no  coverage  on  the  Verdi  property 
during  1961  and  that  she  would  place  coverage  either 
with  Mr.  Greenspan  in  Reno  or  with  Mr.  Chaney  (Tr. 
187,  188.)  Mrs.  Arley  stated  she  did  not  want  to  be 
covered  in  Standard  Accident  or  in  another  mutual 
company.  (Tr.  90,  187).  Mr.  Chaney  said  they  had  a 
good  northwest  outfit  and  that  he  would  cover  her 
effective  immediately  with  United  Pacific  Insurance 
Company  (R.  89-91,  100,  188).  Mrs.  Arley  gave  Mr. 
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Chaney  the  Standard  Insurance  Company  memoran- 
dum of  insurance  on  the  Verdi  property,  told  him  it 
was  to  be  the  same  except  that  coverage  on  the  main 
house  was  to  be  increased  by  $2500  because  of  im- 
provements that  had  been  made  (Tr.  54,  55,  68,  91, 
187,  188  ).  Mrs.  Arley  left  for  Reno  and  relying  on  what 
Mr.  Chaney  had  told  her  made  no  attempt  to  obtain 
coverage  in  Reno.  She  returned  to  Portland  on  No- 
vember 24,  1962  (Tr.  221,  224).  Sometime  in  middle 
December,  1962,  Mr.  Chaney  again  told  her  she  was 
covered  (Tr.  92,  93,  225,  226). 

In  the  early  hours  of  January  16,  1963,  fire  destroyed 
the  main  dwelling.  Mrs.  Arley  reported  the  loss  to 
Mr.  Chaney  and  asked  if  she  should  confirm  this 
notice  in  writing  to  the  company.  Mr.  Chaney  said 
he  was  the  agent,  this  was  unnecessary  and  that  he 
would  go  right  over  there  (Tr.  192,  193). 

On  or  about  March  5,  1963,  appellants  received  by 
mail  from  the  Larry  Nelson  Agency,  United  Pacific 
Insurance  Company  policy  F78185  (Def.'s  Exh.  No. 
52  )  together  with  Mr.  Nelson's  statement  for  the  policy 
premium.  (Def's  Exh.  No.  57).  Appellants  forwarded 
their  check  dated  March  9,  1963  to  Nelson  for  the 
premium  (Tr.  229). 

Earlier  Mrs.  Arley  had  been  in  Reno  to  inspect  the 
loss  with  the  General  Adjustment  Bureau  adjuster. 
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Her  time  for  filing  proof  of  loss  was  extended  until 
the  middle  of  April,  1963  (Tr.  229-231). 

By  letter  dated  April  2,  1963,  United  Pacific  Insur- 
ance Company  wrote  to  appellants  denying  coverage 
on  the  following  grounds:    (PI.  Exh.  56) 

"As  you  know,  without  any  disclosure  to  the 
Company,  the  property  for  which  coverage  was 
requested  had  been  damaged  by  fire  prior  to  the 
time  the  application  for  insurance  was  made  or 
any  policy  issued.  Therefore,  under  the  circum- 
stances, such  policy  is  void  and  of  no  force  and 
effect  and  is  rescinded  as  of  its  inception  date. 

"Even  if  this  was  a  valid  policy,  which  we 
emphatically  deny,  it  appears  that  your  refusal 
to  give  a  statement  under  oath  concerning  the 
loss,  as  would  be  required  by  the  terms  of  this 
and  any  standard  fire  policy  would  breach  the 
conditions  and  further  invalidate  any  alleged  ex- 
isting policy." 

Background  of  Litigation 

On  April  4,  1963,  United  Pacific  Insurance  Company 
filed  its  complaint  in  equity  in  the  United  States 
District  Court  for  the  District  of  Oregon  to  rescind 
its  policy.  (R.  1-4). 

On  April  30,  1963,  appellants  filed  a  motion  to  dismiss 
for  improper  venue  (R.  8). 

On  May  1,  1963,  appellants  moved  to  require  ap- 


pellee  to  set  forth  with  particularity  the  "mistake"  al- 
leged in  their  complaint.  (R.  11,  12). 

On  June  10,  1963,  appellee  filed  its  amended  com- 
plaint (R.  16). 

On  June  20,  1963,  appellants  filed  a  motion  to  dis- 
miss the  amended  complaint  on  the  ground  it  failed 
to  state  a  claim  upon  which  relief  could  be  granted, 
there  being  no  allegation  of  lack  of  a  plain,  speedy 
and  adequate  remedy  at  law.  (R.  21,  22) 

On  July  5,  1963,  appellants  filed  an  action  at  law 
on  the  policy  in  the  Second  Judicial  District  Court  of 
the  State  of  Nevada,  in  and  for  the  County  of  Washoe. 
(R.  30) 

On  July  29,  1963,  United  Pacific  Insurance  Com- 
pany petitioned  to  remove  said  action  at  law  to  the 
United  States  District  Court  for  the  District  of  Nevada 
(R.  31). 

On  July  30,  1963,  appellants  filed  their  answer  to 
appellee's  amended  complaint,  affirmatively  alleg- 
ing improper  venue  and  want  of  equity.  (R.  25,  26) 

On  October  25,  1963,  appellants  filed  a  motion  for 
summary  judgment  for  want  of  equity  (R.  28-33). 

On  April  17,  1964,  appellants  filed  a  motion  to  stay 
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proceedings  or  in  the  alternative  to  transfer  to  the 
District  of  Nevada.  (R.  36-39). 

On  April  13,  1964,  the  Nevada  Court  entered  an  order 
granting  a  stay  of  proceedings  on  account  of  the  pen- 
dency of  the  Oregon  action  (R.  42) 

On  July  20,  1964,  appellants  moved  for  certification 
under  28  U.S.C.  section  1292(b)  on  the  question 
whether  an  adequate  remedy  at  law  is  lacking.  (R. 
43-46). 

On  August  1 1,  1964,  the  Court  ordered  appellants  to 
file  their  counterclaim  (R.  48,  49).  ■ 

On  October  1,  1964,  the  court  advised  counsel  by 
letter  that  the  court  was  "giving  serious  consideration 
to  submitting  to  a  jury  all  of  the  issues  of  fact  in  this 
case." 

I 

Pre-trial  order  was  lodged  on  September  29,  1964. 

(R.  53-62,90). 

I 

On  December  11,  1964,  appellants  moved  for  sum- 
mary judgment  on  the  ground  appellee  was  estopped 
to  deny  the  validity  of  its  policy  because  it  was  pro- 
curred  through  its  authorized  agent.  (R.  50). 

All  of  appellants'  motions  were  denied. 

The  pre-trial  order  was  filed  on  December  15,  1964. 
(R.  53). 


The  case  was  tried  on  December  15-17,  1964,  as 
an  action  for  declaratory  judgment  with  a  jury  impan- 
elled by  the  court  (Tr.  1). 

At  the  close  of  trial  appellants  moved  for  a  directed 
verdict.  (Tr.  251). 

The  jury  returned  a  general  verdict  for  appellee. 
(R.  63). 

On  December  23,  1964  appellants  filed  a  motion 
for  judgment  notwithstanding  the  verdict,  or  alterna- 
tively for  a  new  trial.  (R.  64-66). 

On  December  23,  1964,  the  court  adopting  the 
verdict  of  the  jury  entered  judgment  for  appellee  (R. 
69). 

Appellants'  motions  for  new  trial  and  for  judgment 
notwithstanding  verdict,  were  denied  on  February  2, 
1965.  (R.  71,  72). 

THE  CONTROVERSY 

The  ultimate  question  in  this  case  is  whether  the 
court  should  have  dismissed  appellee's  suit. 

The  case  having  been  tried,  an  additional  question 
presented  is  whether  appellants  were  denied  their 
constitutional  right  to  trial  by  jury  by  the  method  of 
trial. 
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A  further  question  raised  is  whether  under  Oregon 
law  a  licensed  solicitor  may  act  as  a  broker  for  an 
assured. 

Appellants  contend  that  equity  jurisdiction  was  lack- 
ing and  that  the  court  should  have  dismissed 
appellee's  suit,  allowing  appellants  to  proceed  in  their 
pending  action  at  law. 

The  court  held  it  had  equity  jurisdiction  (R.  48, 
49),  and  by  its  judgment  entered  December  23,  1964, 
ordered  "that  the  policy  of  insurance  No.  F  78185, 
issued  by  plaintiff  to  defendants  be,  and  the  same 
is  hereby,  cancelled,  rescinded  and  held  for  naught; 
and  that  defendants'  counterclaim  be,  and  the  same  is 
hereby,  dismissed  with  prejudice."  (R.  69). 


Appeal  is  from  the  Judgment  of  the  Court. 


i 
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SPECIFICATIONS  OF  ERROR 

The  basic  error  of  the  trial  court  was  in  failing  to 
dismiss  appellee's  suit  for  want  of  equity.  It  was  ad- 
ditional error  for  the  court  of  its  own  motion  to 
try  appellee's  suit  as  an  action  for  declaratory  judg- 
ment with  a  jury  to  try  out  the  issue  of  liability  on  the 
policy,  instead  of  allowing  appellants  to  proceed  with 
a  common  law  jury  in  their  pending  action  at  law. 
CTr.2). 

The  court  stated  after  trial,  in  its  judgment  dated 
December  23,  1964,  that  the  cause  was  submitted  to 
the  jury  as  an  action  at  law,  but  if  in  the  event  of  appeal 
the  Court  of  Appeals  should  hold  that  this  cause  should 
have  been  tried  as  a  suit  in  equity,  the  court  was 
in  full  agreement  with  the  jury  on  the  issues  sub- 
mitted. (R.  68,  69).  The  specification  of  error  which 
follow  are  based  on,  this  posture  of  the  case. 

1.  The  court  erred  in  denying  appellants'  motion  to 
dismiss  for  improper  venue.  (R.  8,  14). 

2.  The  court  erred  in  denying  appellants'  motion  to 
require  appellee  to  set  forth  the  circumstances  con- 
stituting the  alleged  mistake.  (R.  11,  12,  14). 

3.  The  court  erred  in  denying  appellants'  motion  to 
dismiss  appellee's  amended  complaint  for  failing  to 
state  a  claim  upon  which  relief  could  be  granted  or 
in  the  alternative  to  strike.  (R.  21,  24). 
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4.  The  court  erred  in  denying  appellants'  motion  for 
summary  judgment  for  want  of  equity.  (R.  28-33,  35 ). 

5.  The  court  erred  in  denying  appellants'  motion  to 
stay  proceedings  or  in  the  alternative  to  transffer 
to  Nevada.  (R.  36-39,  41-42). 

6.  The  court  erred  in  denying  appellants'  motion  for 
certification  under  28  U.S.C.  section  1292(b).  (R. 
43-46,  48-49). 

7.  The  court  erred  in  requiring  appellants  to  file 
their  counterclaim  on  the  policy  (R.  49). 

8.  The  court  erred  in  denying  appellants'  motion  for 
summary  judgment  made  on  the  ground  that  the  policy 
issued  was  procured  through  a  licensed  agent  of  the 
company.  (R.  50-51,  Tr.  4). 

9.  The  court  having  required  appellants  to  file  their 
counterclaim  erred  in  trying  appellee's  suit  to  cancel, 
prior  to  the  counterclaim  at  law.  (Tr.  2). 

10.  The  court  erred  in  denying  appellants'  motion 
for  summary  judgment  on  the  opening  statement  of 
counsel  for  appellee.  (Tr.  36). 

11.  The  court  erred  in  overruling  appellants'  con- 
tention that  no  defense  was  available  to  appellee  ex- 
•jept  its  asserted  allegation  that  defendants  had  failed 
to  disclose  to  plaintiff  that  the  property  had  been 
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damaged  by  fire  prior  to  the  time  application  for  in- 
surance was  made,  as  stated  in  its  letter  of  April  2, 
1963.  (Pretrial  order,  paragraph  V,  R.  57)    . 

12.  The  court  erred  in  denying  appellants'  motion 
for  a  directed  verdict.  (Tr.  251). 

13,  The  court  erred  in  failing  to  submit  special  in- 
terragotories  to  the  jury.  (Tr.  253). 

14.  The  court  erred  in  adopting  the  verdict  of  the 
jury,   (Judgment,  R.  68,  69). 

14(a)  The  court  erred  in  failing  to  make  findings  of 
fact  and  conclusions  of  law. 

1 5,  The  court  erred  in  entering  judgment  for  appel- 
lee, and  making  the  following  order  therein: 

"that  the  policy  of  insurance  No.  F  78185,  issued 
by  plaintiff  to  defendants  be,  and  the  same  is 
hereby,  cancelled,  rescinded  and  held  for  naught; 
and  that  defendants'  counterclaim  be,  and  the 
same  is  hereby,  dismissed  with  prejudice."  (R, 
69), 

16,  The  court  erred  in  denying  appellants'  motion 
for  judgment  notwithstanding  the  verdict,  or  alterna- 
tively, for  a  new  trial,  (R.  64-66,  71,  72). 

17.  The  court  erred  in  admitting  over  appellants' 
objection  as  being  incompetent,  testimony  of  Mr.  Nel- 
son that  Mr,  Chaney  had  come  to  him  in  early  sum- 
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mer  1962  and  asked  that  insurance  be  placed  on 
the  Verdi  property,  and  that  Mr.  Nelson  told  Chaney 
they  couldn't  do  it  because  they  had  no  nonresident 
license  for  Nevada.  (Tr.  13,  14). 

18.  The  court  erred  in  admitting  over  appellants' 
objection  as  being  immaterial  testimony  of  Mr.  Chaney 
that  Mr.  Nelson's  nonresident's  license  had  expired 
just  about  the  time  Mrs.  Arley  had  requested  Chaney 
to  place  coverage  in  the  summer  of  1962.  (Tr.  69). 

19.  The  court  erred  in  admitting  over  appellants' 
objection  as  being  hearsay,  Mr.  Chaney's  testimony 
that  he  called  another  insurance  company  and  a  gen- 
eral agency  about  getting  the  Arleys'  business  placed 
(Tr.  70). 

20.  The  court  erred  in  admitting  over  appellants' 
objection  that  United  Pacific  was  a  corporation  and 
could  act  only  through  its  agents,  Mr.  Chaney's  testi- 
mony that  at  the  time  he  ordered  the  policy  he  had 
not  told  'United  Pacific"  the  property  had  been  dam- 
aged. (Tr.  76). 

21.  The  court  erred  in  admitting  over  appellants' 
objection  that  it  was  not  competent  or  material  and 
that  United  Pacific  was  estopped  to  assert  or  to  alter 
the  terms  of  the  policy,  testimony  of  Mr.  Chaney  that 
when  he  ordered  the  policy,  not  having  taken  care  of 
placing  the  business,  he  asked  to  have  the  policy  dated 
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effective  January  12,  1963,  because  in  order  to  have 
the  loss  covered,  the  policy  had  to  be  dated  something 
beyond  the  15th."  (^Tr.  76,  77). 

22.  The  court  erred  in  admitting  over  appellants' 
objection,  testimony  of  Mr.  Chaney  that  his  reason  for 
asking  Mr.  Nelson  whether  he,  Chaney,  could  write 
insurance  on  the  Verdi  property  was  strictly  a  matter 
of  the  nonresident  license  and  their  being  unable  to 
participate  in  the  commission.  (Tr.  99). 

23.  The  court  erred  in  admitting  over  appellants' 
objection  as  hearsay  and  incompetent,  testimony  of 
John  Smith  that  Roger  Chaney  had  asked  if  Smith 
would  write  fire  insurance  on  the  Arley  property  (Tr. 
124). 

24.  The  court  erred  in  admitting  over  appellants' 
objection  as  incompetent,  testimony  of  Linda  Upton, 
former  policy  writer  for  appellee,  that  when  the  mem- 
orandum for  coverage  came  to  her  desk,  she  had  no 
knowledge  of  any  loss  (Tr.  131 ). 

25.  The  court  erred  in  admitting  over  appellants' 
objection  as  hearsay  and  incompetent,  testimony  of 
Mr.  Courtney,  staff  claims  adjuster  for  appellee,  that 
on  January  17,  1963,  Chaney  had  told  Courtney  that 
he,  Chaney,  had  a  serious  problem  and  needed  help; 
that  he  had  been  too  busy  with  windstorm  claims  and 
had  overlooked  it  or  hadn't  gotten  around  to  it,  but  had 
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allowed  a  very  important  risk  to  lapse  by  about  eleven 
days.  That  he  had  heard  there  had  been  about  a  fifty 
dollar  loss  on  this  property  in  Nevada  and  he  asked 
Courtney  if  he  would  bind  coverage  for  him  to  cover 
this  loss.  Courtney  told  Chaney  to  go  to  the  under- 
writers (Tr.  144). 

26.  The  court  erred  in  admitting  over  appellants' 
objection  as  having  occurred  after  the  loss  and  in- 
competent, testimony  of  Mr.  Marks,  GAB  adjuster, 
that  he  first  got  the  assignment  of  claim  from  Mr. 
Chaney  on  March  5,  1963.  (Tr.  166). 


27.  The  court  erred  in  admitting  over  appellants' 
objection  as  incompetent,  testimony  of  Mr.  Reinhard, 
claims  manager  of  appellee,  that  he  did  not  know  that 
Mr.  Chaney  had  assigned  the  claim  to  General  Ad- 
justment Bureau  (Tr.  177). 

28.  The  court  erred  in  admitting  over  appellants' 
objection  as  not  competent  appellee's  Exhibit  8,  the 
United  Pacific  Insurance  Co.,  file.  (Tr.  149,  152,  213). 

29.  The  court  erred  in  refusing  to  admit  in  evidence 
appellants'  exhibit  54,  the  Standard  Accident  mem- 
orandum of  insurance  on  the  Sparks  property,  to  in- 
dicate that  the  memorandum  Mrs.  Arley  handed  Mr. 
Chaney  on  October  30  or  31,  1962,  was  the  memoran- 
dum on  the  Verdi  property.  (R.  250  ). 
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29  (a).  The  court  erred  in  sustaining  appellees  ob- 
jection to  the  admission  of  Roger  Chaney's  testimony 
which  would  have  stated  Vv'hether  Roger  Chaney  could 
have  done  in  October  or  November  of  1962,  exactly 
what  he  did  in  January,  February  and  March  of  1963. 
(Tr.  98). 

30.  The  court  erred  in  failing  to  give  appellants' 
requested  instruction  No.  1,  as  follows: 

You  are  instructed  that  the  plaintiff  United  Pa- 
cific Insurance  Company  is  a  corporation,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Washington.  Under  the  admitted 
facts  in  this  case.  United  Pacific  Insurance  Com- 
pany was  licensed  to  engage  in  the  sale  of  fire 
insurance  policies  for  premiums  paid  to  the  plain- 
tiff by  purchasers  of  fire  insurance  policies  within 
the  state  of  Oregon  and  within  the  state  of 
Nevada. 

Under  the  undisputed  evidence  in  this  case,  the 
witness  Larry  C.  Nelson  at  all  times  material, 
was  a  duly  licensed  insurance  agent  of  the  state 
of  Oregon.  Under  the  undisputed  evidence  in  this 
case,  also  the  witness  Roger  A.  Chaney  was  a  duly 
licensed  insurance  solicitor  of  the  state  of  Oregon. 

You  are  instructed  that  under  the  law  United 
Pacific  Insurance  Company  had  legal  authority 
to  sell  fire  insurance  upon  property  located  either 
in  the  state  of  Oregon  or  the  state  of  Nevada. 
(Hahn  v.  Guardian  Assurance  Co.,  23  Or  576). 
Therefore,  if  you  find  that  the  witness  Roger 
Chaney  agreed  with  the  defendants  Jacques  Arley 
or  Charlotte  Arley  to  cover  dwellings  of  the  de- 
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fendants  located  within  the  state  of  Nevada,  then 
your  verdict  will  be  in  favor  of  the  defendants 
since  the  witness  Roger  Chaney  would  be  the 
agent  of  the  United  Pacific  Insurance  Company. 

31.  The  court  erred  in  failing  to  give  appellants' 
requested  instruction  No.  2,  ar  follows: 

It  is  contended  by  the  plaintiff  United  Pacific 
Insurance  Company  that  Roger  Chaney  was  the 
agent  of  the  defendants  Mr.  and  Mrs.  Arley.  In 
this  respect,  if  you  find  from  the  evidence  in  this 
case  that  Larry  C.  Nelson  Insurance  Agency  had 
an  agreement  or  arrangement  with  the  United  Pa- 
cific Insurance  Company,  the  plaintiff,  whereby 
Larry  C.  Nelson  was  to  be  paid  commissions  upon 
business  that  Larry  C.  Nelson  or  Roger  Chaney 
brought  to  the  plaintiff  United  Pacific  Insurance 
Company,  and  that  United  Pacific  Insurance  Com 
pany  was  accustomed  to  write  policies  of  insur- 
ance upon  risks  solicited  by  Larry  C.  Nelson 
Agency,  or  by  Roger  Chaney,  and  that  Larry  C. 
Nelson  delivered  the  policy  of  fire  insurance  cov- 
ering the  defendants'  property  located  near  Verdi, 
Nevada,  then  you  will  find  that  said  Roger  Chaney 
was  the  agent  of  the  plaintiff  insurance  company, 
and  not  the  agent  of  the  defendants,  or  either  of 
them.  (D.  C.  Williams,  et  al.  v.  Pacific  States  Fire 
Ins.  Co.,  120  Or  1  at  7,  251  P  258  at  260,  29  Am 
Jur  Sec.  136  at  p.  538,  539,  540). 

32.  The  court  erred  in  failing  to  give  appellants' 
requested  instruction  No.  3,  as  follows: 

If  you  find  that  the  witness  Roger  A.  Chaney 
orally  advised  defendant  Charlotte  Arley  that  the 
dwelling  house  that  she  and  her  husband  owned 
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near  Verdi,  Nevada,  was  covered  by  fire  insur- 
ance, then  such  statement  on  the  part  of  Roger 
A.  Chaney  would  be  binding  on  United  Pacific 
Insurance  Company  and  a  contract  of  insurance 
would  be  thereby  created  which  would  be  binding 
on  United  Pacific  Insurance  Company. 

33.  The  Court  erred  in  failing  to  give  appellants' 
alternative  requested  instruction  No.   3,  as  follows: 

In  this  case,  if  you  find  that  Roger  A.  Chaney 
before  January  15,  1963,  told  Mrs.  Charlotte 
Arley  that  the  buildings  owned  by  Mr.  and  Mrs. 
Arley  near  Verdi,  Nevada  were  covered  by  fire  in- 
surance and  named  the  United  Pacific  Insurance 
Company  as  the  fire  insurance  company  that 
would  issue  the  policy,  then  I  instruct  you  that 
your  verdict  must  be  in  favor  of  the  defendants, 
since  the  policy  of  insurance  issued  on  the  proper- 
ty would  be  com^pletely  binding  on  United  Pacific 
Insurance  Company  and  in  the  event  of  a  fire  loss, 
the  defendants  would  be  entitled  to  be  paid  by 
United  Pacific  Insurance  Company  for  their  loss. 
(Western  National  Ins.  Co.  v.LeClare,  163  F2d 
337  (9th  Cir  1946). 

34.  The  court  erred  in  failing  to  give  appellants' 
requested  instruction  No.  4,  as  follows: 

You  are  instructed  that  United  Pacific  Insur- 
ance Company  in  the  instant  case  cannot  be  per- 
mitted to  void  the  policy  by  taking  advantage  of 
any  misstatement,  misrepresentation  or  conceal- 
ment, of  a  fact  material  to  the  risk,  which  is  due 
to  the  mistake,  fraud,  negligence  or  other  fault 
of  its  agent  and  not  to  fraud  or  bad  faith  on  the 
part  of  the  insured,  who  are  the  defendants  Mr. 
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and  Mrs.  Arley.  That  is  to  say,  if  you  find  that 
there  was  any  failure  to  disclose  to  United  Pacific 
Insurance  Company  that  a  fire  loss  had  occurred 
before  the  insurance  policy  had  been  issued,  such 
failure  to  disclose  would  have  no  effect  upon  the 
validity  of  the  policy  of  insurance  since  Roger  A. 
Chaney  was  the  agent  of  United  Pacific  Insurance 
Company.  (  Williams  v.  Paciiic  States  Fire  Ins.  Co. 
120  Or  1  at  p  10,  251  P  258,  261). 

The  objection  urged  in  the  courts  failing  to  give  the 
foregoing  instructions  was  that  they  were  based  upon 
the  Oregon  cases  on  the  subject.  (Tr.  265). 

I 

35.  The  court  erred  in  stating  the  contention  of  the 

insurance  company  as  follows- 

I 

"Now  I  will  outline  the  contentions  of  the  parties 
here.  Generally  speaking,  it  is  the  plaintiffs  con- 
tention, that  is,  the  United  Pacific  Insurance 
Company,  that  at  the  time  this  application  for  in- 
surance was  made  by  Roger  Chaney  on  the  16th 
of  January,  he  was  acting  as  broker  and  agent  for 
the  defendants  here  in  attempting  to  secure  this 
insurance  on  this  property  rather  than  for  the 
plaintiff,  and  that  at  the  time  of  making  this  appli- 
cation to  the  plaintiff  insurance  company  for  this 
coverage  he  had  knowledge  that  this  property  had 
already  been  destroyed  by  fire,  and  that  he  wil- 
fully concealed  and  did  not  disclose  the  fact  to  the 
insurance  company  at  the  time  the  application  for 
insurance  was  made. 

"In  other  words,  the  plaintiff  claims  that  Chaney 
under  those  conditions  was  acting  as  agent  for  the 
defendants  and  not  as  agent  for  the  plaintiff.  (Tr. 
255,  256). 
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The  objection  urged  was  that  the  loss  occurred  on 
Janurary  16,  and  that  Larry  Nelson,  the  company's 
agent,  had  testified  that  he.  Nelson,  knew  that  the  loss 
occurred  on  January  16.  The  application  was  not  made 
until  the  following  day,  January  17.  (Tr.  265-267). 

36.  The  court  erred  in  instructing  the  jury  as  fol- 
lows: 

"Now,  the  principal  issue  to  be  decided  by  you 
in  this  case  under  the  issues  as  formulated  is 
whether  Chaney,  who  had  been  named  as  solicitor 
by  the  Nelson  Company,  was  during  Chaney's 
discussions  with  Mrs.  Arley  on  the  30th  or  31st  of 
October,  1962,  acting  for  the  defendants  or  was  he 
acting  for  the  plaintiff  in  the  scope  of  his  authority 
as  solicitor  for  Nelson?  The  fact  that  Chaney  may 
have  been  named  as  a  solicitor  for  the  plaintiff 
is  not  in  and  of  itself  controlling.  You  must  weigh 
all  of  the  evidence  in  the  case  and  determine 
therefrom  whether  Chaney  was  in  truth  and  in 
fact  acting  as  a  broker  attempting  to  secure  in- 
surance for  the  defendants,  or  was  in  truth  and  in 
fact  acting  for  the  plaintiff.  If  Chaney  was  acting 
for  the  defendants  in  procuring  this  insurance 
then  your  verdict  must  be  for  the  plaintiff.  When  I 
say  'in  procuring  this  insurance',  I  mean  if  he  was 
acting  at  the  time  he  made  this  application  on 
January  16th  as  agent  for  the  defendants,  then 
your  verdict  must  be  for  the  plaintiff.  (Tr.  258, 
259). 

The  objection  urged  was  that  under  the  statutes  of 
Oregon,  there  can  be  no  broker.  Therefore  Mr.  Chaney 
could  not  act  as  a  broker,  that  the  statutes  provide 
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for  a  licensed  agent,  a  licensed  solicitor  and  for  only  a 
nonresident  broker. 

A  second  objection  was  that  under  the  law  of  Ore- 
gon an  agent  licensed  in  the  State  of  Oregon  to  write 
insurance  has  authority  to  write  insurance  on  property 
any  place  outside  the  state.  (Tr,  268). 

37.  The  court  erred  in  instructing  the  jury  as  fol- 
lows: 

''Now,  if  you  find  from  a  preponderance  of  the 
evidence  that  Chaney  was  the  agent  of  the  de- 
fendants in  the  attempt  to  procure  this  insurance, 
and  failed  to  reveal  to  the  United  Pacific  Insur- 
ance Company  and  wilfully  concealed  from  the 
company  the  fact  that  the  property  had  been  dam- 
aged by  fire  prior  to  the  written  request  to  United 
Pacific  Insurance  Company  for  insurance  on  the 
property,  then  your  verdict  should  be  for  the  plain- 
tiff, the  United  Pacific  Insurance  Company.  (Tr. 
260,  261). 

The  objection  urged  was  that  even  if  it  could  be 
possible  for  Chaney  to  act  as  a  broker,  it  would  not 
make  any  difference  because  the  agent  with  whom 
he  placed  coverage  was  Larry  Nelson,  who,  under 
the  terms  of  the  contract  was  in  effect  the  United  Pa- 
cific Insurance  Company.  (Tr.  269,  270). 

38.  The  court  erred  in  instructing  the  jury  as  fol- 
lows: 

"If,  on  the  other  hand,  you  find  that  Chaney,  on 
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or  about  October  30th  or  3 1st,  1962,  while  acting 
within  the  scope  of  his  authority  with  the  Nelson 
Company,  represented  to  the  defendant  Mrs. 
Arley  that  the  buildings  owned  by  the  defendants 
near  Verdi,  Nevada,  v/ere  covered  by  fire  insur- 
ance and  named  the  United  Pacific  Insurance 
Company  as  the  fire  insurance  company  that 
would  issue  the  policy,  and  that  the  amount  and 
date  of  the  coverage  was  definite,  and  that  the  is- 
suance of  the  policy  here  in  question  was  the  out- 
growth of  said  representations,  if  any,  then  and 
in  that  event  your  verdict  should  be  in  favor  of 
the  defendants  on  the  issues  here  presented."  (Tr. 
261). 

The  objection  urged  was  that  under  the  undisputed 
evidence  Mr.  Nelson  and  Mr.  Chaney  had  no  company 
in  which  they  could  write  fire  insurance  except  United 
Pacific  and  therefore  the  principal  didn't  have  to  be 
named.  (Tr.  269). 

39.  The  court  erred  in  commenting  on  the  evidence 
as  follows- 

"On  these  questions,  your  attention  is  called  to 
the  admission  of  Chaney  and  the  testimony  of 
Nelson  to  the  effect  that  after  the  October  con- 
versation Chaney  was  told  by  Nelson  that  he  did 
not  have  authority  to  write  insurance  in  Nevada, 
and  that  Chaney  attempted  to  place  the  insurance 
with  other  firms.  This,  of  course,  would  have 
some  bearing  on  whether  Chaney  made  a  definite 
commitment  to  Mrs.  Arley  to  cover  the  property 
in  the  United  Pacific  Insurance  Company  for  the 
sums  mentioned  on  the  30th  or  31st  of  October. 
Tr.  261). 
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The  objection  urged  was  that  this  is  an  incorrect 
statement  of  the  law  as  to  brokerage.  (Tr.  269). 

SUA/VAAARY  OF  ARGUMENT 

The  trial  court  lacked  equity  jurisdiction  in  this 
case.  The  court  should  have  dismissed  the  case  or 
in  the  alternative  should  have  transferred  it  to  the 
District  of  Nevada. 

The  court  had  no  power  to  compel  appellants  to  file 
their  counterclaim  on  the  policy,  but  having  required 
it,  should  have  heard  the  counterclaim  as  a  separate 
trial  with  a  common  law  jury  prior  to  hearing  appellee's 
suit  in  equity.  It  was  the  only  way  in  which  the  court 
could  have  protected  appellants'  right  to  jury  trial. 

The  character  of  appellee's  suit  could  not  be  changed 
by  treating  it  as  an  action  for  declaratory  judgment. 
The  court  could  not  thus  enlarge  its  equity  jurisdiction. 
Assuming  jurisdiction  was  not  wanting,  appellee  was 
not  seeking  any  declaration  of  rights  or  liabilities 
under  the  policy.  It  was  seeking  rescission  on  the 
ground  the  policy  never  existed.  This  was  the  relief 
the  court  granted.  It  could  do  this  only  as  a  court 
sitting  in  equity.  A  federal  court  cannot  cancel  a 
policy  for  fraud  by  a  judgment  at  law. 

The  relief  granted  was  equitable  relief;  the  jury 
had    to    be    an    advisory    jury.    The    character    of 
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the  jury  could  not  be  changed  to  a  common  law  jury 
by  trying  the  action  as  though  it  were  an  action  on 
the  policy  and  by  submitting  to  the  jury  issues  which 
would  normally  be  tried  out  in  such  an  action. 

The  trial  of  the  case  should  have  been  limited  to 
v/hether  or  not  there  was  fraud  in  the  procurement 
of  the  policy,  the  only  ground  on  which  appellee 
sought  rescission.  The  issues  of  Roger  Chaney's  author- 
ity and  proof  of  the  elements  of  an  oral  contract  were 
issues  not  made  by  the  pleadings.  Whether  Roger  Chan- 
ey  could  be  a  broker  was  a  question  of  law  and  should 
not  have  been  submitted  to  the  jury.  Appellee  was 
estopped  to  deny  its  agent  and  its  policy. 

I 

IS  AN  INSURER  ENTITLED  TO  MAINTAIN  IN  A  FED- 
ERAL COURT  A  SUIT  IN  EQUITY  TO  CANCEL  A 
STANDARD  FIRE  POLICY  AFTER  LOSS  HAS  OC- 
CURRED ON  THE  CHARGE  THAT  THERE  WAS  FRAUD 
IN  ITS  PROCUREMENT. 

The  court  was  of  the  opinion  that  "'a  Court  of  equity 
would  have  jurisdiction"  (R.  35). 

Directed  to  Specification  of  Error  Nos.  3,  4,  6,  7, 10,  12,  16 

The  Supreme  Court  of  the  United  States  as  early 
as  1871,  in  affirming  the  dismissal  of  the  complaint 
in  a  suit  to  cancel  life  insurance  policies,  said: 

"Where  a  party,  if  his  theory  of  the  controversy 
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is  correct,  has  a  good  defense  at  law  to  'a  purely 
legal  demand'  he  should  be  left  to  that  means  of 
defense,  as  he  has  no  occasion  to  resort  to  a  court 
of  equity  for  relief,  unless  he  is  preparted  to  allege 
and  prove  some  special  circumstances  to  show 
that  he  may  suffer  irreparable  injury  if  he  is  de- 
nied a  preventative  remedy.  Nothing  of  the  kind 
is  to  be  apprehended  in  this  case,  as  the  con- 
tracts, embodied  in  the  policies,  are  to  pay  cer- 
tain definite  sums  of  money,  and  the  record 
shows  that  an  action  at  law  has  been  commenced 
by  the  insured  to  recover  the  amounts,  and  that 
the  action  is  now  pending  in  the  court  whose  de- 
cree is  under  re-examination. 

"Courts  of  equity,  unquestionably,  have  juris- 
diction of  fraud,  misrepresentation,  and  fraudu- 
lent suppression  of  material  facts  in  matters  of 
contract,  but  where  the  cause  of  action  is  'a 
purely  legal  demand,'  and  nothing  appears  to 
show  that  the  defense  at  law  may  not  be  as  per- 
fect and  complete  as  in  equity,  a  suit  in  equity 
will  not  be  sustained  in  a  Federal  court,  as  it  is 
clear,  that  the  case,  under  such  circumstances, 
is  controlled  by  the  16th  section  of  the  judiciary 
act."  Phoenix  Mutual  Life  Ins.  Co.  v.  Bailey,  13 
Wall.  616,  at  623,  20  L.Ed.  501,  at  503. 

In  DiGiovanni  v.  Camden  Fire  Ins.  As^n,  296  U.S. 
64,  68,  56  S.Ct.  1,  3  (1935),  a  suit  to  cancel  a  fire 
policy  on  the  allegation  that  the  policies  were  obtained 
by  fraud,  the  Supreme  Court  said: 

''This  Court  has  recently  pointed  out  that  equity 
will  not  compel  the  cancellation  and  surrender  of 
an  insurance  policy  procured  by  fraud  where  the 
loss  had  occurred  and  a  suit  at  law  to  recover 
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the  amount  of  the  loss  is  pending  or  threatened. 
Enelow  v.  New  York  Life  Insurance  Co.,  293  U.S. 
379,  55  S.Ct.  310,  79  L.Ed.  440.  The  alleged 
fraud  of  petitioners,  as  well  as  their  alleged  de- 
struction of  the  property  insured,  are  defenses 
available  in  suits  at  law  upon  the  policies.  While 
equity  may  afford  relief  quia  timet  by  way  of  can- 
cellation of  a  document  if  there  is  a  danger  that 
the  defense  to  an  action  at  law  upon  it  may  be 
lost  or  prejudiced,  no  such  danger  is  apparent 
where,  as  respondent's  bill  affirmatively  shows, 
the  loss  has  occurred  and  suits  at  law  on  the  poli- 
cies are  imminent,  and  there  is  no  showing  that 
the  defenses  cannot  be  set  up  and  litigated  as 
readily  in  a  suit  at  law  as  in  equity." 

In  Massachusetts  Bonding  Sc  Ins.  Co.  v.  Anderegg, 
83  F2d  623,  624,  (9th  Cir.)  ( 1936)  on  an  appeal  from 
the  District  Court  of  Oregon,  in  a  suit  to  rescind  an 
automobile  liability  policy,  this  Court  said- 

"Generally  speaking,  a  suit  in  equity  to  cancel 
or  rescind  an  insurance  policy  on  the  ground  of 
fraud  in  its  procurement  cannot  be  brought  after 
there  has  been  a  loss  under  the  policy,  since,  in 
such  a  case,  the  insurer,  by  setting  up  the  fraud 
as  a  defense  when  sued  on  the  policy,  has  ordinari- 
ly, an  adequate  remedy  at  law." 

In  Comer  v.  World  Insurance  Co.,  212  Or.  98,  318 
P2d  913,  915(1957),a  suit  to  cancel  a  disability  poli- 
cy, the  Supreme  Court  of  Oregon,  citing  Massachusetts 
Bonding  &  Ins.  Co.  v.  Anderegg,  supra,  said: 

"In  the  absence  of  special  circumstances  — 
and  none  appears  in  the  instance  before  us  — 
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equity  will  not,  on  charges  that  the  issuance  of 
the  policy  was  induced  by  fraud,  cancel  the  policy 
of  insurance  after  loss,  particularly  when  an  ac- 
tion on  the  policy  is  pending." 

In  the  present  case  the  amended  complaint  dis- 
closes the  fact  of  loss.  The  policy  is  made  part  of  the 
complaint.  By  its  terms  the  insured  must  bring  his 
action  on  the  policy  within  12  months  after  loss,  and 
may  not  bring  it  until  60  days  after  proof  of  loss. 
(Par.  VI,  IV,  Exh.  "A"  lines  157-161;  150-156,  R.  17). 
No  special  circumstances  are  alleged.  No  averment 
is  made  that  a  remedy  at  law  is  lacking,  or  that  the 
legal  remedy  is  inadequate. 

Appellants  never  waived  their  objection  to  the 
court's  lack  of  equity  jurisdiction  and  do  not  now  by 
further  argument  intend  any  departure  from  this 
position. 


II 

THE  TRIAL  COURT  COULD  NOT  ENLARGE  ITS  JURIS- 
DICTION BY  TREATING  APPELLEE'S  AMENDED 
COMPLAINT  AS  A  PETITION  FOR  DECLARATORY 
JUDGMENT. 

Directed  to  Specification  of  Error  Nos.  15,  16 

The  original  complaint  in  this  case  was  entitled 
"civil  complaint  in  equity  for  rescission."  The  prayer 
read: 
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"WHEREFORE,  plaintiff  prays  for  a  decree 
of  this  Court  that  defendants  be  ordered  to  sur- 
render the  said  policy  of  insurance  to  the  plaintiff 
to  be  cancelled  and  that  the  said  policy  of  insur- 
ance be  rescinded  and  held  for  naught."  (R.  3,  4). 

This  prayer  was  not  changed  in  appellee's  amended 
complaint  (R.  19). 

The  trial  court  refused  to  dismiss  appellee's  com- 
plaint for  want  of  equity  but  at  the  trial  the  court  of 
its  own  initiative  treated  appellee's  suit  as  one  for 
declaratory  judgment.  (Tr.  6).  In  a  similar  situation 
the  Supreme  Court  of  Errors  of  Connecticut  held  this 
was  error. 

In  Aetna  Life  Ins.  Co.  v.  Richmond,  139  A.  702 
(Conn.  1927),  the  insurer  sued  in  equity  to  cancel  a 
life  policy  after  the  death  of  the  assured.  The  defendant 
demurred  to  the  complaint  on  the  ground  that  the  facts 
alleged  were  a  complete  legal  defense  to  an  action 
on  the  policy.  The  demurrer  was  overmiled  and, 
upon  failure  to  plead  further,  judgment  was  entered 
for  the  insurer,  from  which  defendant  appealed.  The 
Court  said : 

"It  is  quite  obvious  that  the  plaintiff  sought 
to  state  an  equitable  cause  of  action,  and  had  not 
contemplated  a  proceeding  under  the  Declara- 
tory Judgment  Act  until  the  trial  court  based  its 
decision  of  the  demurrer  upon  the  terms  of  this 
legislation,  the  purpose  of  which  is  to  declare 
rights  rather  than  to  execute  them. 
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"This  complaint  in  no  way  suggests  that  a  de- 
claratory judgment  is  sought.  It  does  not  ask  the 
court  to  declare  the  rights  of  the  parties.  Where 
such  judgment  is  desired,  it  should  be  so  stated 
with  precision,  in  an  appropriate  prayer  for  relief 
whether  standing  by  itself  or  combined  with  a 
prayer  for  affirmative  consequential  relief. 

"The  challenge  of  the  demurrer  was  not  whether 
the  complaint  stated  valid  ground  for  a  declara- 
tory judgment,  but  whether  it  was  an  adequate 
statement  of  an  equitable  cause  of  action  against 
the  defendant.  The  trial  court  therefore  held  the 
complaint  good  on  a  ground  not  claimed  and  failed 
to  decide  the  question  which  the  demurrer  pre- 
sented. 

In  Palmer  v.  Walsh,  78  F.  Supp.  64,  65  (D.C.  Ore. 
1948),  in  an  action  brought  by  a  civil  service  employee 
for  reinstatement,  the  District  Court  of  Oregon  in  an 
effort  to  determine  what  relief  plaintiff  was  seeking, 
on  the  question  of  declaratory  judgment  said: 

"If  the  instant  action  be  viewed  as  asking  for 
a  declaratory  judgment  of  plaintiff's  rights,  the 
court  lacks  jurisdiction  of  the  cause,  since  it  is 
undisputed  that  the  Declaratory  Judgment  Act, 
28  U.SC.A.  sec.  400,  did  not  enlarge  the  jurisdic- 
tion of  the  District  Courts  of  the  United  States. 
See  Putnam  v.  Ickes,  64  App.  D.C.  339,  78  F2d 
223,  at  page  226*  in  which  it  was  said: 

'The  right  of  the  court  to  assume  jurisdiction 


*      Cited  by  this  Court  in  Southern  Pac.  Co.  v.  McAdoo 
82  F2d  121,  122,  (Cir.  9th). 
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is  to  be  determined  by  the  principles  laid  down  in 
the  Judicial  Code.  The  Declaratory  Act  is  in  no 
respect  amendatory  of  the  Judicial  Code  either 
directly  or  by  implication.  If  Congress  had  in- 
tended by  this  act  to  extend  the  jurisdiction  of  the 
courts  in  cases  arising  under  it,  it  would  have 
so  stated  in  the  act,  and  in  the  absence  of  such 
statement  or  language  clearly  implying  such  in- 
tent, the  act  must  be  limited  to  the  jurisdiction 
expressed  therein.'  " 

It  is  to  be  noted  in  the  present  case  that  appellee 
specifically  rejected  the  court's  treatment  of  its  cause 
as  an  action  for  declaratory  judgment.  At  the  close  of 
trial,  in  addressing  the  Court,  counsel  for  appellee 
made  the  following  statement: 

"MR.  ROBERTS-  Your  Honor,  the  plaintiff 
would  join  in  such  a  motion,  and  moves  the  Court 
for  an  order  directing  a  verdict  in  favor  of  the 
plaintiff,  and  for  the  Court  to  enter  judgment  and 
decree  in  this  case  —  not  a  declaratory  judgment, 
but  of  rescission  of  the  policy  that  was  issued. 
(Italics  ours).  (Tr.  251). 

Indeed,  the  whole  theory  of  appellee's  case  was 
to  negative  the  existence  of  a  policy  —  not  to  seek  a 
declaration  of  rights  under  it. 

In  this  case  Sec.  267  of  the  Judicial  Code,  28  U.S.C. 
sec.  384,  forbidding  equity  suits  where  an  adequate 
legal  remedy  exists,  is  controlling. 

It  may  be  further  noted  that  the  relief  given  appellee 
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was  equitable  and  followed  the  language  of  its  prayer. 
(Supra,  p  29).  The  court's  order  reads: 

"IT  IS  ORDERED  AND  ADJUDGED  that  the 
policy  of  insurance  no.  F78 185,  issued  by  plaintiff 
to  defendants  be,  and  the  same  is  hereby,  can- 
celled, rescinded  and  held  for  naught;  and  that 
defendants'  counterclaim  be,  and  the  same  is 
hereby,  dismissed  with  prejudice."  (Judgment, 
R.  69). 

Ill 

DID  THE  METHOD  OF  TRIAL  DEPRIVE  APPELLANTS 
OF  THEIR  CONSTITUTIONAL  RIGHT  TO  TRIAL  BY 
JURY. 

Directed  to  Specification  of  Error  Nos.  5,  6,  7,  9,  13,  14a 

In  denying  appellants'  motions  for  new  trial  and 
for  judgment  notwithstanding  verdict,  the  court  said: 

"Since  defendants  insisted  on  a  jury  trial  and 
were  notified  by  the  court  some  months  prior  to 
the  trial  that  the  issues  of  fact  would  be  submitted 
to  a  jury,  they  are  not  now  in  a  position  to  com- 
plain of  the  court's  action  in  treating  the  pro- 
ceeding as  an  action  at  law  for  a  declaratory 
judgment  and  in  submitting  the  issues  of  fact  to 
a  jury."  (R.  72). 

This  was  February  2,  1965,  almost  two  months  after 
trial. 

However  as  late  as  August  11,  1964,  the  court  said: 

"I  will  stay  with  my  previous  rulings  on  the 
jurisdictional  phase  *   *   *  without  prejudice  to 
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renew  the  motions  on  the  jurisdictional  questions 
at  the  close  of  the  plaintiffs  case." 

At  that  time  the  court  ordered  the  parties  to  file 
a  pretrial  order  and  also  ordered  defendants  to  pre- 
sent their  counterclaim.  (Order,  R.  49). 

The  pre-trial  order  was  lodged  September  29,  1964, 
and  filed  on  the  day  of  trial,  December  14,  1964.  (R. 
90).  In  the  pre-trial  order  appellants  contended  they 

''may  not  be  compelled  to  file  a  counterclaim 

*  *  because  plaintiff  has  no  claim  in  equity 
which  this  court  may  entertain  and  because  there 
is  a  prior  action  at  law  pending  *  *  before  the 

*  *  District  Court  *  *  of  Nevada."  (Par.  VIII, 
R.  58) 

Appellants  also  demanded  a  separate  and  prior  trial  by 
jury  on  the  counterclaim  required  to  be  presented. 
No  reply  to  this  counterclaim  was  made  by  appellee. 
(Pretrial  order  "9",  "10",  R.  59). 

On  October  1,  1964,  the  court,  by  letter,  advised 
counsel  for  the  respective  parties  that  the  court  "was 
giving  serious  consideration  to  submitting  to  a  jury 
all  of  the  issues  of  fact  in  this  case."  (Designation  of 
Record,  "16",  R.  78). 

Appellants  respectfully  submit  that  to  the  moment 
of  trial  they  believed,  as  they  had  the  right  to  believe, 
that  the  court  would  either  ( 1 )  try  appellee's  equity 
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suit  with  an  advisory  jury  or  if  indeed  the  counter- 
claim had  been  "filed",  would  (2)  proceed  under 
Rule  42(b)  to  try  the  counterclaim  with  a  common 
law  jury. 

"Rule  42  (b)  specifically  gives  the  power  to  the 
court  to  prevent  'prejudice'  such  as  that  to  the 
plaintiff's  right  to  trial  by  jury  by  'order (ing)  a 
separate  trial  of  any  claim'  here  by  ordering 
first  a  separate  common  law  trial  by  jury  on  the 
issue  of  damages,  in  which  the  issue  of  infringe- 
ment and  the  amount  of  damages  will  be  deter- 
mined before  the  issue  on  the  equitable  issues." 

Bruckman  v.  Hollzer,  152  F2d  731,  732   (9th 
Cir.  1946) 

Beacon  Theatres,  Inc.  v.  Westover,  79  S.Ct.  948, 
955;  359  U.S.  500,  508 


Appellants  could  not  foresee  that  the  court  would  im- 
panel a  special  jury  in  a  declaratory  judgment  action 
and  submit  to  such  a  jury  issues  which  could  be 
tried  only  in  an  action  on  the  policy.  No  such  jury 
was  demanded  and  under  the  circumstances  of  this 
case  no  such  jury  could  have  been  demanded.  Appel- 
lants respectfully  submit  that  the  verdict  in  this  case 
cannot  be  regarded  as  binding  on  the  court. 

FRCP  39(c) 

(American)  Lumbermens  Mut.  Cas.  Co.  v.  Timms 
85  Howard,  108  F2d  498  (2nd  Cir.  1939) 
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Compare  Palmiero  v.  Spada  Distributing  Co.,  217 
F2d  561  (1954):  Spada  initiated  the  litigation  by  a 
suit  in  equity.  All  the  equitable  issues  having  passed 
out  of  the  case  prior  to  trial,  the  court  tried  it  as  an 
action  at  law,  reversing  the  order  of  the  parties.  Then, 
of  its  own  motion,  the  court  submitted  the  cause  to 
the  jury  on  special  interrogatories  and  failing  to  sub- 
mit all  the  issues  made  findings  of  fact  after  the  jury 
was  dismissed. 

The  Ninth  Circuit  Court  held  that  Palmiero  was 
prejudiced  by  the  trial  court's  failure  to  take  a  gen- 
eral verdict,  and  held  that  a  new  trial  was  required 
to  do  justice  between  the  parties. 

It  is  to  be  noted  that  in  the  present  case  counsel  for 
appellee  did  request  that  the  issues  be  submitted  to  the 
jury  on  special  interrogatory: 

"MR.  ROBERTS:  Your  Honor,  I  realized 
when  we  submitted  instructions  that  the  Court 
would  have  some  problems.  As  I  read  the  de- 
fendants' instructions  and  also  my  own,  the  only 
thing  I  would  inquire  of  the  Court  is  whether  the 
Court  would  submit  to  the  jury  a  special  inter- 
rogatory rather  than  a  verdict  form. 

"THE  COURT:  If  we  get  into  interrogatories 
we  are  getting  into  what  issue  is  this  and  what 
issue  is  that,  and  we  will  have  all  the  little  side 
issues  involved.  So  I  am  submitting  a  form  of 
verdict  that  if  they  find  one  way  their  verdict 
will  be  for  the  plaintiff  *  *  *."  (Tr.  253,  254). 
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Earlier  the  Court  had  said' 

"I  am  not  going  to  definitely  give  an  instruction 
on  the  question  of  what  is  or  what  is  not  an  es- 
toppel, because  I  believe  that  amounts  to  an  es- 
toppel in  itself  if  these  were  the  facts."  (R.  252) 

No  such  instruction  was  given.  Appellants  respect- 
fully submit  it  was  error  for  the  court  to  refuse  to  give 
appellants'  requested  instruction  on  estoppel,  No.  4, 
(Supra,  p  19,  30). 

As  related  to  this  question  and  as  separate  from  the 
question  of  venue  appellants  respectfully  submit  that 
by  trying  this  cause  as  one  in  equity  their  rights  have 
been  substantially  prejudiced  in  the  following  respects- 

(a)    The  control  of  forum  by  appellee. 

Mutual  Life  Ins.  Co.  v.  Marzec,  262  NYS  558 

Crosley  Corp.  v.  Westinghouse  Elec.  8e  Mig.  Co., 
43  F.  Supp.  690  _ 


(b)  The  inversion  of  the  parties  in  the  trial  of  the 
action. 

(c)  The  loss  of  attorney's  fees  as  provided  by  ORS 
736.325  in  the  trial  court  and  on  appeal  should 
appellants  ultimately  prevail. 

Assuming  arguendo  that  the  court  otherwise  had 
jurisdiction   to   try   appellee's   suit   as  a   declaratory 
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judgment  action,  appellants  respectfully  submit  that 
it  was  error  to  entertain  the  action  because  appellee 
was  really  trying  out  the  validity  of  a  defense  which 
should  have  been  determined  in  the  action  at  law. 
Further,  had  the  action  determined  the  status  of 
Roger  Chaney,  it  would  in  no  event  have  been  "de- 
structive" of  appellee's  case. 

Aetna  Casualty  U  Surety  Co.  v.  Quarles,  92  F2d 
321  (4th  Cir.  1937) 

Fireman's  Fund  Ins.  Co.  v.  Hanley,  140  F.Supp 
206,213  (1956) 

Employers  Mutual  Liab.  Ins.  v.  Bluhm,  227  Ore. 
415,  362  P2d  755  (1961) 


Venue : 


Tr.  81 

Commonwealth  v.  Rutherfoord,    169   S.E.   909, 
90  ALR  348 

McGrath  v.  Zander,   179  F2d  649   (Dist  Col. 
1949) 


IV 

UNDER  THE  STATUTORY  LAW  OF  OREGON  ROGER 
CHANEY  COULD  NOT  ACT  AS  AN  INSURANCE 
BROKER. 

Directed  to  Specification  of  Error  Nos.  1 9,  23,  36,  39 

"*  *  the  insurance  laws  of  this  state  are  for  the 
protection  of  the  insurance  buying  public.  Such 
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laws  shall  be  liberally  construed  and  shall  be  ad- 
ministered and  enforced  by  the  Insurance  Com- 
missioner to  give  effect  to  this  policy." 

Proposed  Preamble  to  Insurance  Code,  Report  of 
Legislative  Interim  Committee  on  Insurance,  Jan- 
uary 1965. 

A  resume  of  Oregon's  insurance  law  makes  impos- 
sible any  conclusion  except  that  every  person  licensed 
under  the  General  Insurance  Law  in  the  State  of 
Oregon  must  be  regarded  as  the  agent  of  the  insur- 
ance company  and  not  the  agent  of  the  insured  in 
all  matters  relating  to  insurance. 

The  original  insurance  act  was  passed  in  1887.  In 
the  Laws  of  Oregon,  1887,  p.  124,  section  19,  "broker" 
was  defined  as: 


''*  *  any  person  who  solicits  insurance,  receives 
an  application  or  order  to  write,  renew  or  pro- 
cure any  policy,  or  collect  any  premium,  or  who 
attempts  as  middleman  to  place  any  fire  insur- 
ance in  this  state  when  such  person  holds  no  au- 
thority as  agent  from  any  insurance  company 
or  general  agent  of  such  company,  shall  be  deem- 
ed an  insurance  broker   *    *    *"    (Italics  ours). 

"Agent"  was  first  defined  in  the  Laws  of  1899,  p. 
187,  188  as: 

"*  *  *any  person  who  solicits  insurance,  receives 
an  application  or  order  to  write,  renew  or  pro- 
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cure  any  policy  or  collect  any  premium,  or  who 
attempts  as  middleman  to  place  any  fire  insur- 
ance in  this  state,  shall  be  deemed  an  insurance 
agent  *  *  *." 

The  present  insurance  code  was  enacted  in  1917. 
That  act.  Chap.  203,  p.  312,  repealed  Section  4665, 
Lord's  Oregon  Laws,  the  section  then  defining 
"broker."   The   section   defining   "agent"   remained. 

In  1923,  Chap.  79,  p.  109,  an  act  "to  provide  for  the 
licensing  of  nonresident  brokers  of  insurance  in  the 
state  of  Oregon"  was  passed.  That  act  now  appears 
as  part  of  Chapter  750  of  the  Oregon  Revised  Statutes. 

In  1943,  by  Chapter  445,  p.  668,  "agent"  was  rede- 
fined and  "'solicitor"  was  for  the  first  tim.e  separately 
defined.  For  the  first  time  provision  was  made  for 
the  examination  of  both.  (p.  673).  These  definitions 
and  provisions  appear  in  the  present  insurance  law, 
entitled  "Insurance  Law  Generally"  and  is  contained 
in  Title  56,  Chapter  736  of  the  Oregon  Reyised 
Statutes. 

ORS  736.005(e)  defines  "Insurance  agent"  or 
"agent"  as  "a  person  authorized  in  writing  by 
any  insurance  company  lawfully  authorized  to 
transact  business  in  this  state  to  act  as  its  repre- 
sentative, with  authority  to  solicit,  negotiate  and 
effect  contracts  of  insurance  in  its  behalf  *   *." 

ORS  736.005(f)  defines  "Insurance  solicitor"  or 
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"solicitor"  as  "an  individual  authorized  by  a  duly 
licensed  insurance  agent  to  solicit  contracts  of 
insurance  solely  on  behalf  of  such  agent. 

ORS  736.410(1)   provides  that  "Every  person 

*  *  licensed  as  an  insurance  agent  *  *  may 
employ  *  solicitors.  *" 

ORS  736.425(1)  provides  that  "No  license  shall 
be  issued  *  to  any  person  except  an  insurance 
agent  or  insurance  solicitor  as  defined  in  ORS 
736.005." 

Chapter  736,  the  General  Insurance  law  of  Oregon, 
contains  no  provision  for  the  licensing  of  brokers. 

Chapter  750  of  the  Oregon  Revised  Statute  con- 
tains the  law  regarding  nonresident  brokers. 

ORS  750.220  provides  that  "No  person  shall  in 
this  state  act  as  an  insurance  broker,  unless  such 
person  is  a  regularly  qualified  and  licensed  broker 
or  agent  of  another  state,  and  until  such  person 
has  first  obtained  a  license  from  the  State  Insur- 
ance Commissioner  *  *."  (Italics  ours) 

ORS  750.210  defines  a  nonresident  insurance 
broker  as  "any  person  not  a  resident  of  this  state  * 

*  *  who,  for  compensation,  acts,  or  aids  in  any 
manner  in  negotiating  contracts  of  insurance  *  *  or 
placing  risks,  or  effecting  insurance  *  *  for  a 
party  other  than  himself."  (Italics  ours) 

ORS  750.230  ( 1 )  requires  that  "the  application  * 
shall  state  that  the  applicant  intends  to  hold  him- 
self out  and  carry  on  business  in  good  faith  as  an 
insurance  broker,  *  *",  and 
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ORS  750.270(1)  provides  for  the  revocation  of 
the  broker's  Hcense,  if  the  Hcensee  ''is  not  holding 
himself  out  and  actually  carrying  on  business  as 
an  insurance  broker"  *  *  whereupon 

(3)  "The  commissioner  shall  publish  a  notice  of 
the  revocation  of  a  broker's  license  in  such  manner 
as  he  deems  proper  for  the  protection  of  the  pub- 
lic." Compare  with  ORS  736.470  which  provides 
that  on  the  revocation  or  suspension  of  any  agent's 
or  solicitor's  license,  the  commissioner  "shall  file  a 
a  copy  of  this  order  in  his  office  and  mail  a  copy 
to  the  party  holding  said  license,  or  to  the  party 
applying  for  the  issuance  of  a  license,  at  the  ad- 
dress given  in  the  application." 

Appellant's  research  has  failed  to  disclose  any  Ore- 
gon case  construing  these  sections  of  the  insurance 
law  on  "'brokers". 

The  following  is  an  Opinion  of  the  Attorney-General 
1922-1924,  p.  414,  415,  interpreting  Chapter  79, 
Laws  of  1923,  the  original  law  regarding  nonresident 
brokers : 

"There  is  a  marked  distinction  between  an  in- 
surance agent  who  represents  and  acts  for  a  par- 
ticular company,  and  a  mere  broker  who  is  not 
employed  by  any  specific  company  but  whose  bus- 
iness is  to  procure  insurance  for  such  persons  as 
apply  to  him  for  that  service. 

"It  is  a  familiar  rule  of  construction  that  when 
a  statute  uses  a  term  which  has  a  well-known 
meaning  at  common  law,  or  where  the  term  used 
in  a  statute  has  acquired  a  settled  meaning 
through  judicial  interpretation,  it  will  be  presum- 
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ed,  that  such  term  was  so  used  in  the  statute,  in 
the  sense  in  which  it  was  understood  at  common 
law,  or  as  judicially  construed,  unless  by  qualify- 
ing or  explanatory  addition  the  contrary  intention 
of  the  Legislature  is  made  clear.  25  R.C.L.  292 
et  seq. 

"The  question  then  arises :  Is  there  anj^hing  in 
the  statutory  definition  of  a  nonresident  insurance 
broker  contained  in  chapter  79  which  evinces  an 
intention  on  the  part  of  the  Legislature  to  change 
the  settled  meaning  of  the  work  'broker'  and  to 
use  the  term  in  a  sense  radically  different  from 
which  it  is  generally  understood  by  the  courts? 

"The  answer  to  this  question  must  be  in  the 
negative." 

"From  a  careful  analysis  of  the  entire  statute 
and  a  comparison  of  the  same  with  the  other  in- 
surance laws  of  Oregon,  I  conclude  that  it  was 
not  the  intention  of  the  Legislature,  when  defining 
a  nonresident  broker,  to  ignore  the  distriction  be- 
tween regular  agent  of  an  insurance  company  and 
a  broker. 

In  Strangio  v.  Consolidated  Indemnity  &  Ins.  Co., 
66  F2d  330,  334  (  1933),  the  Nnith  Circuit  Court  had 
before  it  the  question  of  whether  a  clerk  for  the  South- 
ern Pacific  Company  who  had  been  sending  in  appli- 
cations to  an  insurance  company  for  several  years 
was  the  agent  of  the  insured  or  the  insurer.  At  the 
time  of  submitting  the  application  in  question, 
Matthias  was  not  licensed.  In  California  the  Political 
Code   (Section  633a)   did  define  insurance  brokers. 
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Under  the  facts  of  that  case,  the  Ninth  Cir- 
cuit Court  held  that  Matthias  was  ''simply  an  insur- 
ance broker." 


"And,  being  a  broker,  he  was,  under  the  gen- 
eral law,  the  agent,  not  of  the  insurance  company, 
but  of  the  insured." 

"Again,  in  Cooley's  Briefs  on  Insurance  (2nd 
Ed.)  vol.  5,  pp.  4065,  4066,  we  find  the  following 
language:  'Generally,  the  question  as  to  whether 
a  person  through  whose  aid  a  policy  is  procured 
is  the  agent  of  the  insurer  or  the  insured  is 
raised  with  reference  to  insurance  brokers.  By  the 
weight  of  authority,  a  broker  who  merely  solicits 
applications,  and  afterwards  places  the  insurance 
with  such  companies  as  he  can  induce  to  take 
the  risk,  is  regarded  as  the  agent  of  the  insured. 


"Conceding  that  notice  to  a  duly  authorized 
agent  of  the  insurer  would  be  sufficient,  notice 
to  one  who  is  the  agent  of  the  insured,  or  whose 
only  relation  to  the  insurer  is  that  of  broker, 
is  not  notice  to  the  insurer.'  Cooley,  supra,  vol. 
7,  p.  6083."  (Italics  ours) 

Finally,  the  Court  said  (p.  336)  : 

"This  cause  is  not  governed  by  the  law  which 
makes  the  insurer  liable  where  the  local  agent 
was  authorized  to  and  did  make  an  oral  contract 
of  insurance.  Here,  as  we  have  seen,  Matthias 
was  a  mere  broker  of  the  insured,  and  in  no  sense 
the  agent  of  the  insurer."  (Italics  ours) 
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V 

THE  COURT  ERRED  IN  OVERRULING  APPELLANTS' 
CONTENTION  THAT  THE  ONLY  DEFENSE  AVAIL- 
ABLE TO  APPELLEE  WAS  ITS  ASSERTED  AVERMENT 
THAT  APPELLANTS  FAILED  TO  DISCLOSE  PRIOR  LOSS 

Directed  to  Specification  of  Error  Nos.  2,  1 1 

Appellants  contended  that: 

"Plaintiff  is  estopped  from  relying  on  any  as- 
serted allegation  or  defense  except  its  asserted  al- 
legation that  defendants  failed  to  disclose  to  plain- 
tiff that  the  property  had  been  damaged  by  fire 
prior  to  the  issuance  of  the  policy."  (Pretrial  Or- 
der, Par.  V,  R.  5  7 ) 

At  some  time  prior  to  April  2,  1963  appellee  had 
taken  statements  from  its  agent,  Larry  Nelson,  and 
its  solicitor,  Roger  Chaney,  and  had  interviewed  ap- 
pellants. (Tr.  55,  80,  242).  Thereafter  by  letter  dated 
April  2,  1963,  appellee  stated  the  following  as  its  rea- 
son for  denying  liability- 

"As  you  know,  without  any  disclosure  to  the 
Company,  the  property  for  which  coverage  was 
requested  had  been  damaged  by  fire  prior  to  the 
time  the  application  for  insurance  was  made  or 
any  policy  issued.  Therefore,  under  the  circum- 
stances, such  policy  is  void  and  of  no  force  and 
effect  and  is  rescinded  as  of  its  inception  date." 
Pl'sExh.  No.  56) 

Having  knowledge  of  all  the  facts  and  declaring  its 
reason  for  refusing  to  pay  on  a  stated  ground  appellee 
waived  every  other  ground  of  objection. 
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Santino  v.  Great  American  Ins.  Co.  of  N.Y.  (Nev.) 
9P2d  1000,  1004 

Travelers  Ins.  Co.  v.  Peerless  Ins.  Co.,  (Or.  9th 
Cir.)  287  F2d  742 


Appellee's  original  complaint,  first  stating  that  the 
policy  of  insurance  was  requested  on  January  17, 
1963,  ''and  that  pursuant  to  the  request,  the  said  policy 
was  backdated  to  the  12th  of  January,  1963,"  alleged: 

"That  the  defendants  did  not  disclose  to  the 
plaintiff  at  the  time  the  policy  of  insurance  was 
requested  on  the  17th  day  of  January,  1963,  that 
the  said  *  dwelling  had  already  been  *  damaged 
by  fire  on  the  15th  day  of  January,  1963  *  *  (Par. 
VII,  R.  2) 

The  same  allegation  appears  in  appellee's  amended 
complaint.  ( R.  17).  There  also  appears  in  the  amended 
complaint  as  a  fifth  cause  of  action  an  allegation  not 
earlier  made  which  states: 


"That  the  defendants  requested  Roger  Chaney 
to  procure  insurance  on  the  property  *  *;  that 
the  said  Roger  Chaney,  at  the  time  *  he  made 
application  to  the  plaintiff  insurance  company  for 
coverage,  had  knowledge  that  the  *  property  had 
been  damaged  by  fire,  which  fact  was  not  made 
known  to  the  plaintiff  at  the  time  the  said  appli- 
cation of  January  17,  1963  was  made."  (Par.  II, 
R.  19).  (Italics  ours) 


46 


In  the  pretrial  order  appellee  for  the  first  time 
contends : 

"That  one  Roger  Chaney  acted  as  a  broker  and 
agent  for  defendants  in  procuring  insurance  on 
the  aforesaid  property.  That  the  said  Roger  Chan- 
ey at  the  time  of  making  application  to  the  plain- 
tiff for  coverage  had  knowledge  that  the  said 
property  had  been  damaged  by  fire  and  did  not 
disclose  said  fact  to  plaintiff  at  the  time  said 
application  for  insurance  was  made."  (Par.  XII, 
R.  56).  (Italics  ours) 

Finally,  at  the  time  of  trial  appellee  amended  the 
pretrial  order  by  adding  to  paragraph  XII,  supra, 
the  words  ''willfully  concealed"  after  the  words  "had 
been  damaged  by  fire  and." 

This,  then,  is  how  appellee  developed  the  theory 
of  its  case.  What  was  initially  an  allegation  of  fraud 
by  the  appellants  in  the  procurement  of  the  policy 
becomes  the  fraud  of  Roger  Chaney.  But  even  if  fraud 
can  be  imputed  to  Roger  Chaney  it  avails  the  com- 
pany nothing  because  Roger  Chaney  is  its  agent  and 
it  would  be  estopped  to  defend  on  that  ground. 
Therefore  Roger  Chaney  must  be  abandoned.  But 
neither  the  law  nor  the  facts  allow  this.  Appellee 
at  trial  therefore  urges  an  issue  not  made  by  the 
pleadings  —  that  Roger  Chaney's  authority  to  write  in- 
surance on  October  30  or  31,  1962,  was  limited.  (It  is 
to  be  noted  that  appellee's  allegation  is  that  Roger 
Chaney  acted  for  the  Arleys  on  January   17,   1963. 
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There  is  no  allegation  that  Roger  Chaney  acted  for  the 
Arleys  in  October).  Chaney's  authority  to  write  the 
Arleys'  insurance  was  limited,  appellee  says,  because 
on  that  day  neither  Larry  Nelson  nor  Roger  Chaney 
had  a  Nevada  nonresident's  license. 

VI 

THE  APPELLEE  WAS  ESTOPPED  TO  DENY  THAT  AU- 
THORITY OF  ITS  AGENTS,  OR  THE  VALIDITY  OF  ITS 
POLICY. 

Directed  to  Specification  of  Error  Nos.  1 0,  1 6-20,  22,  24- 
28,  29a-32,  34,  35,  37-39 

The  fact  is  that  Roger  Chaney's  authority  was  not 
limited.  He  had  previously  written  insurance  on  the 
Nevada  properties  and  when  he  v/rote  those  policies 
he  had  no  Nevada  license.  (Tr.  114-116).  As  to  the 
authority  of  the  Larry  Nelson  Agency  to  write  the 
business  Mr.  Chaney  himself  testified: 

"I  knew  we  could  write  the  business  or  have  it 
written  but  not  having  a  license  we  couldn't  share 
in  the  commission"  (Tr.  70).   (Italics  ours) 

Nothing  in  the  Oregon  law  prohibits  an  agent  li- 
censed in  Oregon  from  writing  insurance  on  properties 
outside  the  state.  Nothing  in  Larry  Nelson's  agency 
agreement  with  United  Pacific  prohibits  him  or  the 
solicitors  for  which  the  agreement  provides  from  writ- 
ing insurance  on  property  outside  the  state.  (Pi's  Exh. 
No.  1 1 ) 
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The  law  of  Nevada  does  require  that  all  policies  on 
property  in  that  state  shall  be  countersigned  by  a 
resident  agent  and  it  does  provide  that  commissions 
may  be  paid  only  to  nonresident  agents  licensed  under 
its  laws. 

NRS  684.330: 

1.  A  company  may  pay  money  or  commission  for 
or  on  account  of  the  solicitation  or  negotiation  in 
this  state,  or  elsewhere,  of  contracts  of  insurance 

*  *  on  property  or  risks  in  this  state  only  to  its 
agent,  nonresident  agent,  broker,  or  nonresident 
broker,  duly  licensed  under  this  Title  *  *  *" 

NRS  684.350:  "Countersignature  of  policies. 

1.  All  policies  of  insurance  *  *  on  any  property 

*  *  located  *  *  within  this  state,  shall  be 
countersigned  by  a  resident  agent  licensed  under 
this  Title  to  represent  the  insurer  *   *   *. 

3.  Where  a  contract  of  insurance  covering  prop- 
erty *  *  within  this  state  is  negotiated  by  a  li- 
censed nonresident  agent  or  broker  outside  this 
state,  or  by  a  company  which  is  not  represented 
by  a  licensed  nonresident  agent  or  broker,  every 
such  policy  of  insurance  *  *  *  shall  be  counter- 
signed by  a  resident  agent  who  is  compensated 
on  a  commission  basis  *   *  *"  (Italics  ours) 

The  fact  is  that  United  Pacific  did  write  the  policy. 
And  when  it  wrote  the  policy  it  knew  neither  Chaney 
nor  Nelson  had  a  nonresident  license.  (Pi's.  Exh.  No. 
8,  R.  155,  156).  Mr.  John  Gordon,  office  manager  for 
United  Pacific  so  testified  (Tr.  156)  : 
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Q.  Did  Mr.  Nelson  say  whether  or  not  he  had 
renewed  the  Nevada  Hcense? 

A.  No,  he  said  that  he  hadn't  renewed.  Actually, 
it  would  be  renewed  through  us.  I  mean  we  would 
normally  be  the  ones  to  start  the  wheels  in  mo- 
tion to  renew  it, 

Q.  Did  you  at  that  time  know  when  his  license 

had  expired? 

A.  Yes. 

Q.  When  had  it  expired? 

A.  It  expired  on  —  let's  see  —  April  30,  1962. 

Q.   Did   you   subsequently   renew   it? 

A.  Yes,  only  —  it  was  renewed  effective,  I  be- 
lieve, May  1st,  1963. 

In  Hahn  v.  Guardian  Assurance  Co.,  32  Pac.  683 
(Or.  1893),  prior  to  statutes  defining  the  authority  of 
agents  (supra  p.  17),  the  insurer  sought  to  defend 
on  a  similar  ground.  An  agent  had  solicited  insurance 
on  property  in  Washington.  After  loss  the  insurer 
denied  liability  on  the  ground  the  agent  was  a  special 
agent  with  limited  powers,  and  with  no  authority  to 
write  insurance  outside  of  Multnomah  County,  Oregon. 

"The  testimony  for  the  plaintiff  shows  that  Ack- 
erman  represented  himself  to  be  the  agent  of 
defendant,  and  solicited  the  insurance  of  plain- 
tiff's property;  that  he  negotiated  the  insurance 
of  his  property  in  the  State  of  Washington  with 
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Ackerman,  and  with  no  other  person;  that  he  left 
the  matter  of  the  insurance  wholly  with  Acker-, 
man,  and  left  for  New  York,  supposing  that  he 
had  full  authority  to  act  as  agent  for  the  com- 
pany in  the  state  of  Washington,  and  without 
knowledge  or  information  of  any  limitation  on  his 
powers;  that  he  received  the  policy  from  Acker- 
man,  and  paid  him  the  premium  for  it.  Upon  the 
part  of  the  defendant,  the  record  discloses  that 
it  accepted  the  risk,  issued  the  policy,  received 
the  premium  without  objection  and  treated  the 
policy  as  valid  until  after  the  fire.  Upon  this  state 
of  the  case  the  plaintiff  contends  that  the  defend- 
ant, by  its  conduct,  held  Ackerman  out  as  its 
duly  accredited  agent,  and  he  was  justified  in 
assuming  that  he  had  full  authority  to  effect  the 
insurance.  The  defendant,  by  its  testimony,  sought 
to  limit  the  authority  of  Ackerman  to  that  of  a 
local  agent,  whose  jurisdiction  was  confined  to 
Multnomah  County,  and  consequently  that  he  had 
no  authority  to  write  policies  or  to  take  risks  on 
buildings  in  the  state  of  Washington,  nor  to  speak 
for  or  bind  the  company  in  relation  to  any  risk 
outside  the  territory." 

The  Supreme  Court  of  Oregon  held:    (p.  684) 

"The  acts  of  an  agent  performed  within  the  scope 
of  his  real  or  apparent  authority  are  binding  upon 
his  principal.  It  is  enough  if,  under  all  the  cir- 
cumstances, he  had  apparent  authority  in  the 
matter,  although  in  fact  his  authority  was  lim- 
ited." 

Hardwick  v.  State  Ins.  Co.,  (1891)  20  Or  547, 
26  Pac  840,  844 

Union  Ins.  Co.  v.  Wilkinson,  13  Wall.  22,  20  L.Ed. 
617 
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Hahn  v.  Guardian  Assurance  Co.,  32  P.  683,  supra, 
is  reported  in  23  Or.  576.  A  footnote  refers  to  Phoenix 
Assurance  Co.  v.  Wachter,  (Pa.)  19  Atl.  289.  The  fol- 
lowing is  quoted  at  page  290: 

"  'The  general  rule  that  a  principal  is  respon- 
sible for  the  misrepresentations  of  his  agent, 
within  his  authority  is  beyond  question;  and  the 
better  opinion  is  that,  as  to  third  parties  affected 
by  his  acts  or  words,  it  is  the  apparent  scope  of 
his  authority,  and  not  his  actual  instructions,  that 
must  govern.  That  is  the  basis  on  which  the 
business  of  the  world,  in  the  present  day,  is  trans- 
acted; and  the  rule  should  be  enforced,  in  a  liberal 
spirit,  with  regard  to  the  actual  habits  of  the 
community.'  *  *  >;=  'it  would  be  disastrous  to 
commercial  as  well  as  other  interests  if  a  person, 
by  acting  through  the  agency  of  another,  could 
shield  himself  from  liability  for  such  person's 
acts  ad  libitum.  Fortunately,  no  such  rule  exists; 
and  he  who  entrusts  authority  to  another,  in  what- 
ever department  of  business,  is  bound  by  all  that 
is  done  by  his  agent  within  the  scope  of  his  ap- 
parent power,  and  cannot  screen  himself  from 
the  consequences  thereof  upon  the  ground  that 
no  authority  in  fact  was  given  him  to  do  the 
particular  act,  unless  the  act  was  clearly  in  ex- 
cess of  his  apparent  authority,  or  was  done  under 
such  circumstances  as  to  put  him  upon  inquiry 
as  to  the  agent's  real  authority. 

"Perhaps  it  may  be  said  that,  while  the  evi- 
dence referred  to  tends  to  create  an  estoppel,  the 
question  of  Spofford's  real  or  apparent  agency  in 
the  premises,  etc.,  should  have  been  submitted 
to  the  jury  under  proper  instructions.  That  would 
be  so,  if  there  was  any  conflict  of  testmony,  but 
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there  is  none.  All  the  essential  facts  are  clearly 
and  conclusively  established  by  uncontroverted 
evidence,  part  of  which  was  introduced  by  the 
company  itself.  When  the  facts  are  admitted,  or 
established  beyond  all  controversy,  as  they  are 
in  this  case,  there  is  no  necessity  for  submission 
to  a  jury.  It  then  becomes  the  province  of  the 
court  to  declare  the  law  applicable  to  such  facts. 
That  was  done  in  this  case;  and,  for  reasons 
above  suggested,  we  think  there  is  nothing  in  the 
record  that  calls  for  the  reversal  of  the  judgment." 

Universal  Ins.  Co.  v.  Kruse,  306  F2d  661    (9th 
Cir.  1962) 

Appellee  also  urged  (supra  p.  19)  that  Roger 
Chaney  made  some  inquiries  as  to  how  the  insurance 
might  be  written  (Tr.  70).  It  is  equally  clear  that  Mr. 
Nelson  —  if  such  inquiries  were  made  —  had  knowl- 
edge of  them  (Tr.  15).  The  record  is  clear  that  the 
Arieys  dealt  with  Mr.  Chaney  only  as  an  agent  or  so- 
licitor in  association  with  Larry  Nelson  and  not  as  a 
broker.  (D's  Exh.  Nos.  51,  52,  57,  68,  75). 

MFA  Mutual  Ins.  Co.  v.  Jackson,  271   F2180 
(8th  Cir.  1959) 

In  Mock  V.  Glen  Falls  Indem.  Co.,  210  Or.  71,  309 
P2d  180,  ( 1957)  the  company  refused  to  extend  cov- 
erage under  an  automobile  liability  policy.  The  agent 
told  Mock  he  would  get  such  coverage  for  him  —  that 
he  would  get  or  write  a  different  policy,  but  that 
meanwhile  he  would  continue  to  be  covered. 
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"Pratt  attempted  to  get  driveaway  coverage 
from  Lloyds  of  London,  but  he  felt  the  premium 
was  too  high,  and  he  finally  concluded  to  write 
a  comprehensive  liability  policy  with  Glen  Falls." 

No  attempt  was  made  in  Mock  to  hold  that  its  agent 
had  "acted"  as  a  broker. 

In  an  early  and  leading  case,  another  insurer  urged 
that  a  soliciting  agent  was  not  an  agent  of  the  com- 
pany but  a  mere  broker  because  the  policy  contained 
a  provision  that  no  one  except  a  person  authorized 
in  writing  shall  be  considered  the  agent  of  the  company. 
In  that  case  Strecker  was  employed  to  solicit  business 
exclusively  for  the  insurer's  agent,  Van  Alsyne.  The 
court  said: 

Mr.  Van  Alsyne  whose  firm  employed  the  solicitor 
"denominated  this  kind  of  service  as  the  service 
of  a  broker,  and  he  also  stated  that  Mr.  Strecker 
was  at  liberty  to  work  for  any  other  insurance 
company  if  he  pleased.  //  he  meant  that  Mr. 
Strecker  had  the  power  to  violate  his  agreement 
with  them,  and  instead  of  working  exclusively  for 
them,  work  for  others,  why  that  is  self-evident 
proposition,  and  has  no  bearing  upon  the  question 
as  to  the  capacity  in  which  he  was  employed  by 
them.  If  he  meant  to  assert  that  he  was  not  exclus- 
ively employed  by  them,  then  it  is  a  contradiction 
of  what  the  witness  has  already  several  times  stat- 
ed to  be  the  truth,  and  the  fact  of  exclusive  em- 
ployment, if  material,  should  have  been  left  to  the 
jury  to  determine."  (Italics  ours) 

The  question  of  Mr.  Chaney's  employment  is  gov- 
erned by  statute  (supra  p.  39,  40) 
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On  the  final  ground  urged  —  that  Roger  Chaney  had 
wilfully  failed  to  disclose  to  United  Pacific  that  the 
property  was  already  damaged  when  he  ordered  the 
policy  —  the  record  is  clear  that  Larry  Nelson,  the 
duly  authorized  agent  for  United  Pacific,  knew  on 
the  day  of  the  loss,  and  on  all  the  days  that  followed 
to  the  time  he  sent  his  statement  and  the  policy  to 
appellants  that  the  property  was  damaged.  (Tr.  15, 
P's  Exhs.  11).  The  record  is  clear  that  Porter  James 
Courtney,  staff  adjuster  at  United  Pacific  Insur- 
ance company,  knew.  And  the  record  is  clear  that 
Roger  Chaney,  licensed  solicitor  for  United  Pacific 
knew.  While  appellants  are  not  required  to  know  and 
are  not  charged  with  knowing  "the  insurance  busi- 
ness, and  the  relationships  between  the  insurance  com- 
panies, insurance  brokers,  and  insurance  agents 
(Universal  Ins.  Co.  v.  Kruse,  306  P2d  661,  supra,  p. 
52)  appellants  respectfully  suggest  that  Roger 
Chaney  was  doing  on  January  17,  1963  what  he  should 
have  done  in  October  or  November  of  1962.  (R.  143). 

Appellee's  creation  of  a  separate  "United  Pacific" 
from  whom  Roger  Chaney  could  ( 1 )  conceal  the  fact 
of  damage  or  from  whom  Roger  Chaney  in  the  place 
and  stead  of  appellants  could  (  2 )  order  a  policy,  falls 
in  light  of  ORS  736.475,  which  provides  that 

"No  foreign  or  alien  company  authorized  to 
transact  insurance  *  *  in  this  state  shall  make, 
write,  place  or  cause  to  be  made,  written  or  placed, 
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any  policy  *  *  except  through  its  regularly  com- 
missioned and  licensed  resident  insurance  agents 


in  this  case,  Larry  Nelson. 

Appellants  respectfully  submit  ( 1 )  that  having  is- 
sued its  policy  appellee  was  estopped  as  a  matter  of 
law  from  denying  the  authority  of  its  agent,  ( 2  )  that 
the  issue  of  Chaney's  authority  was  outside  the  scope 
of  the  pleadings,  but  having  been  introduced,  the  trial 
court  erred  in  not  submitting  this  issue  to  the  jury. 


VII 
THE   TRIAL  COURT    ERRED    IN   INSTRUCTING    THE 
JURY  THAT  IF  CHANEY  DID  NOT  NAME  THE  COM- 
PANY THEY  MUST  FIND  FOR  THE  APPELLEE. 

Directed  to  Specification  of  Error  Nos.  33,  38 

If  in  the  trial  of  appellee's  suit  to  rescind  its  policy, 
it  was  necessary  for  appellants  to  prove  the  elements 
of  an  oral  contract,  the  court's  instruction  was  none- 
theless improper  because  on  the  undisputed  facts  in 
this  case  there  was  but  one  company  in  which  Larry 
Nelson  could  write  Nevada  coverage  —  and  that  com- 
pany was  United  Pacific.  Roger  Chaney  testified: 

Q.  Now  was  it  a  fact  that  in  all  of  this  period  of 
time,  that  is  to  say,  from  October  of  1962  until 
March  of  1963,  in  that  general  period  of 
time,  the  United  Pacific  Insurance  Company  was 
the  only  company  that  was  licensed  to  write  fire 
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insurance  under  the  laws  of  Oregon  as  well  as 
under  the  laws  ol  Nevada. 

A.  In  our  office  that  is  true. 

Q.  In  your  office,  that  is,  you  couldn't  have  writ- 
ten it  with  any  other  company  except  United 
Pacific? 

A.  That  is  true. 

Q.  That  was  true  in  October  of  1962  as  well  as  it 
was  in  January  and  later? 

A.  Yes,  as  far  as  our  office  goes  (Tr.  97,  98). 

Western  National  Ins.  Co.  v.  LeClare,  163  F2d 
337  (9th  Cir.  1946) 

CtoH  v.  Hanover  Fire  Ins.  Co.,  2 1  S.E.  854  J 
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CONCLUSION 

Appellants  respectfully  submit  that  ( 1 )  the 
trial  court  had  no  jurisdiction  in  this  case  and  ap- 
pellee's suit  should  have  been  dismissed.  (2)  The 
method  of  trial  substantially  prejudiced  appellants' 
rights  and  deprived  them  of  their  constitutional  right 
to  trial  by  jury. 

Appellants  are  entitled  to  judgment  on  the  plead- 
ings and  on  the  uncontradicted  evidence  as  a  matter 
of  law  because  the  policy  issued  by  appellee  was 
procured  through  its  duly  authorized  agent  and  evi- 
denced the  agreement  made  by  the  parties. 

Appellants  therefore  respectfully  request  one  of 
the  following  three  alternatives: 

1.  That  the  judgment  of  the  lower  court  be  reversed 
with    directions    to    dismiss    appellee's    suit. 

2.  That  the  judgment  of  the  lower  court  be  reversed 
with  directions  to  enter  judgment  for  appellants. 

3.  That  the  judgment  of  the  lower  court  be  reversed 
with  directions  for  a  new  trial. 


Respectfully  submitted, 
CHARLOTTE  HUNTER  ARLEY 
Attorney  for  Appellants 
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APPELLANT'S  OPENING  BRIEF. 


This  is  an  appeal  from  an  order  of  Judge  Thurmond 
Clarke,  United  States  District  Judge  for  the  Southern 
District  of  Cahfornia,  made  and  entered  on  April  9, 
1965,  in  which  he  reversed,  on  review,  an  order  of 
Referee  Robert  B.  Powell,  made  and  entered  on  January 
6,  1965,  which  adjudged  and  decreed  any  trust  created 
in  favor  of  Security  Currency  Services,  Ltd.,  pursuant 
to  Sections  12300.3  and  12300.4  of  the  Financial  Code 
of  the  State  of  California,  to  be  wholly  invalid  against 
the  trustee  in  bankruptcy  of  Van's  Market,  pursuant 
to  Section  67(c)(2)  of  the  Bankruptcy  Act.  (11 
U.S.C.A.  Sec.  107  (c)(2)). 
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I. 
JURISDICTIONAL  STATEMENTS. 

On  November  19,  1963,  an  involuntary  petition  in 
bankruptcy  was  filed  against  Van's  Market  et  al.  in 
the  United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  and  thereafter,  on 
March  5,  1964,  Van's  Market,  a  copartnership  composed 
of  Kenneth  M.  Price  and  William  R.  Babineau  was 
adjudged  a  bankrupt. 

Pursuant  to  an  Application  by  Peter  M.  Elliott,  as 
trustee  in  bankruptcy  of  Van's  Market,  etc.  [R-2],  an 
Order  to  Show  Cause  was  issued  by  the  Referee  on 
September  18,  1964  [R-5],  and  Answers  were  filed  by 
A.  J.  Bumb,  as  trustee  in  Bankruptcy  for  the  estate 
of  Security  Currency  Services,  Ltd.,  bankrupt,  and  the 
Cahfornia  Corporations  Commissioner   [R-81  and  84]. 

No  oral  or  documentary  evidence  was  introduced  but 
the  matter  was  submitted  to  the  Referee  pursuant  to  a 
written  Stipulation  of  Facts,  filed  November  20,  1964 
[R-109]. 

The  Referee  issued  his  Memorandum  Opinion  on  De- 
cember 16,  1964  [R-112],  and  Findings  of  Fact,  Con- 
clusions of  Law  and  an  Order  were  entered  by  the  Ref- 
eree on  January  6,  1965  [R-119  and  123]. 

Both  A.  J.  Bumb,  as  trustee  for  the  estate  of  Se- 
curity Currency  Services,  Ltd.,  bankrupt,  as  well  as  the 
California  Corporations  Commissioner  filed  petitions 
for  review  [R-7  and  16],  and  the  Referee  issued  his 
Certificate  on  Review  [R-26]. 

Hearing  on  review  was  had  before  the  Honorable 
Thurmond  Clarke,  United  States  District  Judge,  on 
March  29,  1965,  at  which  time  argument  was  had  and 
the  matter  was  submitted. 


On  April  9,  1965,  Judge  Clarke  entered  his  Order 
[R-79],  reversing  the  aforesaid  Order  of  the  Referee. 

Within  the  time  allowed  by  law,  your  appellant  filed 
a  Notice  of  Appeal,  to  wit,  on  April  19,  1965  [R-125], 
and  your  appellant  has  taken  the  steps  required  by  law 
in  presenting  the  necessary  record  on  the  within  appeal. 

The  jurisdiction  of  the  Court  of  Appeals  is  invoked 
pursuant  to  Section  24  of  the  Bankruptcy  Act  (11 
U.S.C.A.  Sec.  47). 

II. 
STATEMENT  OF  FACTS. 

The  facts  pertaining  to  the  within  appeal  are  not 
in  dispute  and,  in  fact,  the  same  have  been  stipulated 
to  by  all  parties. 

An  involuntary  petition  in  bankruptcy  was  filed 
against  Van's  Market  etc.,  on  November  19,  1963,  and 
thereafter,  Van's  Market,  a  copartnership  composed  of 
Kenneth  M.  Price  and  William  R.  Babineau,  was  ad- 
judged a  bankrupt  on  March  5,  1964.  Peter  M.  Elliott 
is  the  duly  appointed,  qualified  and  acting  trustee  in 
bankruptcy  of  said  Van's  Market. 

On  October  15,  1963,  Van's  Market  executed  a  gen- 
eral assignment  for  the  benefit  of  its  creditors  to  the 
Credit  Managers  Association  of  Southern  California,  a 
California  corporation,  and  as  of  that  date  ceased  to  do 
business.  Van's  Market  was  an  agent  of  Security 
Currency  Services,  Ltd.,  for  the  purpose  of  selling  mon- 
ey orders  and  checks. 

For  the  period  preceding  October  15,  1963,  there  was 
due  from  Van's  Market  to  Security  Currency  Services, 
Ltd.,  the  sum  of  $3,092.99,  representing  proceeds  from 


the  sale  of  money  orders  and  checks  sold  by  Van's 
Market  as  agent  for  Security,  and  the  additional  sum 
of  $16.17,  reresenting  fees  for  the  sale  of  checks,  m.ak- 
ing  a  total  obligation  due  from  Van's  Market  to  Se- 
curity in  the  sum  of  $3,109.16.  Security  honored  and 
paid  all  checks  or  money  orders  from  which  the  above 
proceeds  arose. 

Security  Currency  Services,  Ltd.  filed  a  petition  under 
the  terms  of  Chapter  XI  of  the  Bankruptcy  Act  on 
January  16,  1964,  and  appellee,  A.  J.  Bumb,  was  ap- 
pointed receiver  therein.  Security  was  later  adjudged  a 
bankrupt  and  said  A.  J.  Bumb  is  now  the  duly  appointed, 
qualified  and  acting  trustee  of  the  estate  of  Security 
Currency  Services,  Ltd.,  bankrupt,  In  Bankruptcy  No. 
166,114-TC  in  the  United  States  District  Court,  South- 
ern District  of  California,  Central  Division. 

The  Credit  Managers  Association  of  Southern  Cali- 
fornia is  presently  holding  the  sum  of  $2,014.99,  which 
represents  monies  which  were  on  deposit  in  Van's  Mar- 
ket's bank  account  prior  to  October  15,  1963,  at  Bank 
of  America,  Harbor  and  Palm  Branch,  Los  Angeles, 
California,  and  which  represented  money  orders  sold  by 
Van's  Market  for  Security. 

The  difference  between  the  aforesaid  sum  of  $3,- 
109.16  and  the  aforementioned  sum  of  $2,014.99  or 
$1,094.17  was  commingled  by  Van's  Market  with  its 
other  assets  which  were  liquidated  by  the  Credit  Man- 
agers Association  of  Southern  CaUfornia,  as  the  as- 
signee for  benefit  of  creditors,  and  the  liquidation  pro- 
ceeds in  the  sum  of  $2,987.56  were  turned  over  to 
appellant. 

The  California  Corporations  Commissioner  asserts  no 
claim  to  the  funds  held  by  appellant  nor  to  the  funds 
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held  by  the  aforesaid  Credit  Managers  Association  but  is 
charged  with  the  responsibiHty  of  enforcing  the  Check 
Seller's  and  Cashier's  Law  set  forth  in  Sections  12000, 
et  seq.  of  the  California  Financial  Code. 

Similarly,  the  said  Credit  Managers  Association  of 
Southern  California  asserts  no  claim  to  the  $2,014.99 
held  by  it  but  merely  seeks  a  determination  as  to  who 
they  should  pay,  either  appellant  or  appellee,  A.  J. 
Bumb. 

In  addition,  on  or  about  November  15,  1962,  an  agree- 
ment entitled  "Agency  Franchise  and  Trust  Agreement" 
was  executed  by  and  between  Security  Currency  Serv- 
ices, Ltd.  and  Van's  Market  [Ex.  "A"]. 

in. 

SPECIFICATION  OF  ERRORS. 

The  Order  of  the  United  States  District  Court,  Re- 
versing the  Referee's  Order  [R-79]  Is  Erroneous  in 
That: 

(1)  The  Court  was  in  error  in  concluding  that,  as  a 
matter  of  law,  under  the  facts  of  this  case,  pro- 
ceeds from  the  sale  of  money  orders  and  checks 
by  Van's  Market,  as  agent  for  Security  Currency 
Services,  Ltd.,  whether, 

(a)  deposited  to  a  trust  account,  or 

(b)  commingled  with  assets  of  the  bankrupt, 
constitute  trust  funds  under  California  Fi- 
nancial  Code,   Sees.    12300.3   and    12300.4; 

(2)  The  Court  was  in  error  in  concluding,  as  a 
matter  of  law,  that  any  trust  created  by  Sections 
12300.3  and  12300.4  of  the  California  Financial 


Code  is  not  subject  to  the  provisions  of  Section 
67(c)  of  the  Bankruptcy  Act  [11  U.S.C.  §  107 
(c)]; 

(3)  The  Court  erred  in  not  finding  that  there  was 
no  express,  constructive,  or  resulting  trust ; 

(4)  The  Court  was  in  error  in  not  concluding,  as  a 
matter  of  law,  that  any  statutory  trust  created 
by  California  Financial  Code  Sections  12300.3 
and  12300.4  should  be  treated  the  same  as  a  statu- 
tory lien  so  far  as  bankruptcy  is  concerned; 

(5)  The  Court  was  in  error  in  not  concluding,  as  a 
matter  of  law,  that  any  such  trust  so  created,  is 
merely  a  state  created  priority  and  invalid  pur- 
suant to  Section  64(a)(5)  of  the  Bankruptcy 
Act; 

(6)  The  Court  was  in  error  in  reversing  the  order 
of  the  Referee  of  January  6,  1965. 

IV. 
SUMMARY  OF  ARGUMENT. 

(A)  Although  the  Bankruptcy  Act  Nowhere  Deals 
Explicitly  With  Statutory  Trusts,  They  Should 
be  Treated  the  Same  as  Their  Functional  Equiv- 
alent, the  Statutory  Lien ; 

(1)  Statutory  Trusts  Should  be  Treated  the  Same 
as  Statutory  Liens,  so  Far  as  Bankruptcy  is 
Concerned ; 

(2)  The  Bankruptcy  Act  Voids,  as  Against  the 
Trustee,  Statutory  Liens  on  Personal  Property 
not  Accompanied  by  Possession,  Levy,  Seques- 
tration, or  Distraint  of  Such  Property ; 


(B)  The  Interest  Created  by  Sections  12300.3  and 
12300.4  of  the  California  Financial  Code  is  a 
State  Created  Priority,  Invalid  Under  the  Chandler 
Act  [Title  11  U.S.C.  §104(a)(5)] ; 

(C)  The  Evidence  Does  Not  Support  Any  Finding  of 
an   Express,    Constructive   or   Resulting   Trust; 

(D)  Even  if  the  Interest  Created  by  Financial  Code 
Sections  12300.3  and  12300.4  Is  Not  Treated  as  a 
Lien,  Beneficiaries  of  a  Trust,  Whether  Statutory 
or  Otherwise,  Must  Trace  the  Trust  Res,  Which 
Appellees  Have  Failed  to  Do. 

V. 

ARGUMENT. 

Introduction. 

The  instant  appeal  asks  for  this  Honorable  Court  to 
interpret,  for  the  first  time,  the  effect  of  bankruptcy  on 
any  interest  created  by  California  Financial  Code,  Sec- 
tions 12300.3  and  12300.4  and  to  also  hold  for  the 
first  time  that  statutory  trusts  should  be  treated  the 
same  as  statutory  liens,  so  far  as  bankruptcy  is  con- 
cerned. 

At  the  last  session  of  the  California  Legislature,  a 
bill  was  introduced  for  the  repeal  of  these  sections, 
however,  the  bill  never  got  out  of  committee. 

A  great  majority  of  the  "agents"  described  in  the 
said  sections  are  retail  merchants,  i.e.,  retail  food  mar- 
kets, the  general  creditors  of  which  had  been  favored 
under  the  CaHfornia  law,  pursuant  to  Section  3440.1 
of  the  California  Civil  Code,  prior  to  the  enactment  of 
the  sections  of  the  Financial  Code.  The  sections  seek  to 


remove  assets  from  the  reach  of  unsecured  creditors  by 
stating  that  a  "trust"  is  created  to  the  extent  of  the 
value  of  money  orders  sold  by  the  agent,  even  if  the 
proceeds  are  "commingled".  Presumably  then,  if  an 
agent  sells  money  orders,  and  the  proceeds  are  later, 
for  any  reason,  not  in  a  trust  account  or  even  missing, 
the  appellees  take  the  position  that  a  trust  is  created 
under  the  Financial  Code  on  the  stock  in  trade  or  even 
the  fixtures  of  the  agent  to  the  exclusion  of  the  agent's 
general  creditors. 

It  is  the  appellant's  position  that  this  creates  an  in- 
terest which  operates  as  a  lien  upon  the  physical  assets 
of  the  agent,  and  the  state  legislature,  by  labeling 
this  interest  as  a  "trust",  should  not  prevent  the  interest 
from  being  subject  to  the  invalidating  and  subordinat- 
ing provisions  of  the  Bankruptcy  Act. 

The  appellant  also  takes  the  position  that  the  Fi- 
nancial Code  sections  in  question  create  a  priority  in 
favor  of  one  particular  class  of  creditors,  i.e.  licensees 
under  the  code,  such  as  Security  Currency  Services, 
Ltd.  Section  64(a)(5)  of  the  Bankruptcy  Act  did  away 
with  all  state  created  priorities,  but  one. 

It  is  submitted  that  if  the  so-called  "trust"  is  upheld 
by  this  Court,  the  doors  would  be  open  to  states  creating 
priorities  in  favor  of  various  classes  of  creditors,  and 
by  labeling  such  priorities  as  "trusts"  the  intent  and  pur- 
pose of  Congress  in  enacting  Section  64(a)(5)  of  the 
Bankruptcy  Act  would  be  defeated.  Likewise,  the  section 
of  the  Bankruptcy  Act  dealing  with  liens  could  be 
circumvented  by  relabeling  all  Hens  created  by  state  laws 
as  trusts. 
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A.  Although  the  Bankruptcy  Act  Nowhere  Deals 
Explicitly  With  Statutory  Trusts,  They  Should 
Be  Treated  the  Same  as  Their  Functional 
Equivalent,  the  Statutory  Lien. 

(1)  Statutory   Trusts    Should    Be   Treated   the    Same   as 
Statutory  Liens,  so  Far  as  Bankruptcy  Is  Concerned. 

Certainly  it  cannot  be  said  that  any  trust  created  in 
favor  of  Security  Currency  Services,  Ltd.,  pursuant  to 
Section  12300.3  of  the  California  Financial  Code  is  any- 
thing other  than  a  statutory  trust. 

Once  that  premise  is  reached,  to  wit,  that  any  trust 
created  is  a  statutory  trust  (and  it  is  submitted  that 
no  other  conclusion  can  be  reached),  then  it  must  be 
determined  what  effect  the  Bankruptcy  Act  has  upon 
any  such  statutory  trust. 

As  stated  in  Volume  4,  Collier  on  Bankruptcy,  Sec- 
tion 67.12(2),  at  page  122: 

"A  statute  may  create  or  recognise  an  interest 
that  is  labelled  a  trust  rather  than  a  lien.  Such  a 
trust  may  nevertheless  he  construed  functionally  as 
equivalent  to  a  statutory  lien,  subject  to  sub- 
ordination, restriction  and  invalidation,  in  accord- 
ance with  Section  67(c).  If,  however,  the  statutory 
trust  is  analogized  to  an  express,  resulting  or  con- 
structive trust,  the  beneficiary  would  be  entitled  to 
reclaim  the  statutory  trust  res  without  the  sub- 
ordination imposed  by  Section  67(c)"  (Emphasis 
added) . 

As  will  be  noted  from  the  following  quotation  from 
Collier  on  Bankruptcy,  the  Bankruptcy  Act  nowhere 
deals  explicitly  with  the  rights  of  beneficiaries  of  statu- 
tory trusts.  It  is  submitted  therefore  that  we  must  be 
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guided  by  analogies  and  by  interpretations  of  trusts 
rendered  by  the  courts.  In  Volume  4,  Collier  on  Bank- 
ruptcy, Section  67.25 (a),  the  author  goes  on  to  say: 

"Although  statutory  trusts  are  not  infrequently 
encountered,  the  Bankruptcy  Act  nowhere  deals 
explicitly  with  the  rights  of  beneficiaries  of  such 
trusts.  Such  trusts  are  likely  to  be  created  for  the 
protection  of  the  rights  of  laborers,  materialmen, 
subcontractors,  architects,  and  engineers  in  the 
moneys  paid  or  payable  to  a  prime  contractor,  or 
of  the  sovereign  in  respect  to  taxes  collected  or  held 
by  its  collectors.  In  Wickes  Boiler  Co.  v.  Godfrey- 
Keeler  Co.,  Inc.,  the  Court  of  Appeals  for  the 
Second  Circuit  had  before  it  a  New  York  statutory 
trust  fund  provision.  A  contractor,  Godfrey- 
Keeler,  filed  a  petition  for  an  arrangement  under 
Chapter  XI.  At  that  time,  it  owed  approximately 
$1,800  to  the  Wickes  Boiler  Co.,  its  subcontractor, 
and  in  turn  had  a  balance  of  $8,800  due  it  from 
the  Brooklyn  Yarn  Dye  Company.  This  sum  was 
sufficient  to  pay  all  laborers  and  materialmen.  Al- 
though the  Wickes  Boiler  Co.  had  never  filed  a 
mechanic's  lien,  it  was  held  that  the  $8,800  balance, 
when  received  by  the  debtor-contractor,  would  be- 
come a  trust  fund  for  the  benefit  of  creditors  with- 
in the  terms  of  the  New  York  statute,  and  that 
the  Wickes  Boiler  Co.  was  entitled  to  have  it  im- 
pressed with  a  trust  to  the  extent  of  its  claim.  The 
court  denied  that  there  was  substance  to  the  debtor's 
claim  that  the  New  York  statute  creates  a  class 
of  creditors  entitled  to  priority  in  contravention 
of  §64(a)(5)  of  the  Bankruptcy  Act.  It  stated  in 
its  first  opinion: 
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'There  has  been  no  attempt  to  alter  the  prior- 
ities fixed  by  Section  64  in  marshaUing  the  assets 
of  a  bankrupt's  estate.  These  priorities  apply  only 
to  the  estate  of  the  bankrupt,  and  not  to  trust 
funds  of  which  third  parties  are  the  beneficial 
owners.  The  question  here  is  whether  the  prop- 
erty claimed  by  the  subcontractor  is  or  is  not  an 
asset  of  the  debtor's  estate'. 

But  on  rehearing  the  court  made  this  significant 
comment : 

Tt    is    unnecessary  to    discuss    the    effect    of 
§67  (c)  of  the  Bankruptcy  Act  upon  the  distribu- 
tion of  funds  in  the  hands  of  the  trustee  inas- 
much as   it   does   not   appear   that   the   general 
estate  of  Godfrey-Keller  Co.,  Inc.  had  sufficient 
assets  to  pay  the  costs,  expenses  and  wages  men- 
tioned in  §64(a)(l)  and  (2)  of  the  Bankruptcy 
Act.  Cf .  Note,  50  Yale  L.  J.  1268  ...  The  peti- 
tion for  a  rehearing  is  accordingly  granted  .  .  . 
without  prejudice  however  to  the  right  of  the 
trustee,   if   he   be   so   advised,   to   claim   in   the 
bankruptcy  court  that  the    (balance)    due   from 
Brooklyn  Yarn  Dye  Company  is  subject  to  any 
priorities   given   under    §64(a)(l)    and    (2),    if 
other  assets  should  not  be  available'. 
"It  has  long  been  established  doctrine  that  funds 
held  by  a  bankrupt  subject  to  an  express,  resulting, 
or  constructive  trust  are  not  a  part  of  the  bank- 
rupt's estate  for  distribution  among  his  creditors 
but  belong  to  the  beneficiaries  of  such  trust.  The 
excerpt  quoted  from  the  first  opinion  above  seems 
to  indicate  that  the  court  was  willing  to  put  statu- 
tory trusts  upon  the  same  basis.   This,  however, 
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would  be  a  mistake,  since  the  statutory  trust  is  no 
more  than  a  legislative  device  to  protect  a  particular 
class  of  creditors.  In  view  of  the  elimination  of  all 
state-created  priorities  but  one  in  §64(a)(5)  and 
the  avowed  purpose  in  §67  (c)  to  implement  the 
policy  of  §64(a)  by  striking  at  statutory  Hens  in- 
distinguishable from  priorities,  there  is  reason  for 
treating  the  statutory  trust  in  the  same  way  as  its 
functional  equivalent,  the  statutory  lien,  so  far  as 
bankruptcy  is  concerned.  The  excerpt  quoted  from 
the  opinion  on  the  rehearing  in  the  Wickes  Boiler 
case  indicates  a  judicial  wiUingness  to  consider 
the  statutory  trust  in  that  perspective"  (Emphasis 
added).  ^ 

Perhaps  it  is  appropriate  here  to  discuss  Volume  4 
ColHer  on  Bankruptcy  Section  70.25,  pages  1210-1212. 
This  is  apparently  the  authority  which  the  District 
Court  relied  upon  in  reversing  the  Referee,  and  was 
also  cited  to  the  District  Court  by  appellee,  A.  J.  Bumb, 
and  the  cases  contained  in  this  section  of  Collier's  were 
also  cited  to  the  District  Court  by  appellee,  Corporations 
Commissioner  of  the  State  of  California. 

The  aforesaid  passage  from  Collier  states,  beginning 
on  page  1210: 

"Statutory  enactments  may  operate  to  create 
trusts  in  favor  of  designated  persons.  Recognition 
of  such  trusts,  together  with  their  incidents,  has 
generally  been  regarded  by  the  bankruptcy  courts 
as  a  matter  of  following  and  applying  the  local 
law.  Matter  of  Heint^elman  Construction  Co.,  Inc. 
(WD.N.Y.  1940)  46  Am.  B.R.  (N.S.)  28,  34 
F.Supp.  109.  Thus,  under  the  New  York  Lien 
Law,  funds  derived  by  the  trustee  of  a  bankrupt 
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contractor  as  the  avails  of  work  done  by  the  bank- 
rupt upon  property  which  had  been  improved  in 
part  by  labor  and  materials  furnished  by  certain 
claimants,  or  from  the  sale  of  property  owned  by 
the  bankrupt  which  had  been  improved  by  labor 
and  material  furnished  by  such  claimants,  are  im- 
pressed with  a  trust  in  favor  of  the  claimants. 
Albert  Pick  Co.,  Inc.  v.  Travis  (D.C.,  N.Y.),  25 
Am.B.R.  (N.S.)  230,  6  F.Supp.  486;  Matter  of 
Heintselman  Construction  Co.,  Inc.  (W.D.  N.Y. 
1940)  46  Am.  B.R.  (N.S.)  28,  34  F.Supp.  109; 
Wickcs  Boiler  Co.,  Inc.  v.  Godfrey-Keeler  Co.,  Inc. 
(CCA.  2d,  1940)  44  Am.B.R.  (N.S.)  530,  116 
F.(2d)  842,  mod.  on  rehearing  (CCA.  2d,  1941) 
46  Am.B.R.  (N.S.)  217,  121  F.  (2d)  415,  cert, 
den.  (1941)  314  U.S.  686,  62  S.  Ct.  297,  86  L.Ed. 
549.  A  similar  trust  exists  in  favor  of  a  claimant 
for  workmen's  compensation  insurance  premiums 
accruing  against  the  bankrupt  in  connection  with 
the  improvement  of  the  property.  Matter  on  Heint- 
zelman  Construction  Co.,  Inc.,  supra.  Likewise,  it 
has  been  held  that  sales  taxes  collected  under  the 
local  laws  of  the  City  of  New  York  by  a  bankrupt 
merchant  from  his  customers,  while  acting  as  a 
debtor  in  possession  in  a  corporate  reorganization, 
are  held  by  him  as  trustee  for  and  on  account  of 
the  city  and  do  not  become  part  of  his  bankrupt 
estate  when  the  proceedings  are  later  transformed 
into  ordinary  bankruptcy.  Matter  of  E.  Goldberger, 
Inc.  (E.D.N.Y.  1940)  46  Am.B.R.  (N.S.)  35, 
32  F.Supp.  615.  See  also  City  of  New  York  v. 
Rassner  (CCA.  2d,  1942)  49  Am.B.R.  (N.S.) 
219,  127  F.(2d)  703  (sales  tax  collected  by  debtor 
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in  possession  pursuant  to  Chapter  XI  proceeding 
afterward  superseded  by  ordinary  bankruptcy).  In 
cases  where  taxes,  such  as  sales  or  social  security 
taxes,  are  collected  or  withheld  prior  to  bank- 
ruptcy under  a  statute  making  certain  persons  re- 
sponsible for  the  collection  or  withholding,  the  re- 
latonship  established  between  the  collector  and  the 
taxing  authority  may  be  either  that  of  a  taxpayer 
or  merely  that  of  debtor-creditor,  depending  upon 
the  collector's  obligation  to  pay  over  the  tax  ir-  ■ 
respective  of  collection  from  others.  For  discussion, 
see  §64.405,  supra,  under  subhead  'Collector  of 
Taxes.'  If  a  collector  is  a  taxpayer  debtor  and  the 
taxing  authority  has  no  lien,  priority  of  payment 
in  the  collector's  bankruptcy  will  be  determined 
under  §64a(4)  ;  if  the  collector  is  merely  a  debtor 
(without  being  also  the  taxpayer)  and  the  taxing 
authority  has  no  lien,  the  United  States  as  a  tax 
claimant  is  entitled  to  a  fifth  priority  under 
§64a(5)  while  the  other  taxing  authorities  are  in 
the  class  of  general  unsecured  creditors.  Ibid. ; 
jj||64.501,  64.502,  supra.  With  respect  to  the  treat- 
ment of  tax  liens  in  bankruptcy,  see  ^67.24,  supra. 
See  also  ^64.02  supra,  under  subhead  'Priorities 
Distinguished  from  Liens,'  and  ^67.20  [9],  supra. 
Occasionally,  however,  a  statute  may  make  a  tax 
collector  a  trustee  for  sums  collected  or  withheld, 
as  exemplified  by  §7501  of  the  Internal  Revenue 
Code  on  1954.  Formerly  Int.  Rev.  Code  §3661. 
See  discussion  in  5|64.405,  supra,  under  subhead 
'Collector  of  Taxes;'  also  Matter  of  Frank 
(S.D.N.Y.  1939)  39  Am.B.R.  (N.S.)  697,  25  F. 
Supp.  1005;  Hercules  Service  Parts  Corp.  v.  United 


—15— 

States  (C.A.  6th,  1953)  202  F.  (2d)  938;  In  re 
States  Motors,  Inc.  (E.D.  Mich.  1958)  168  F. 
Supp.  82;  In  re  Airline-Arista  Printing  Corp. 
(S.D.N.Y.  1957)  156  F.  Supp.  403.  In  City  of 
Dallas  V.  Crippcn  (C.A.  1948)  171  F.  (2d)  526, 
Circuit  Judge  Waller  dissented  from  a  ruling  ac- 
cording priority  to  a  tax  lien  of  the  city  over  the 
claim  of  the  United  States  in  respect  to  taxes  with- 
held from  the  bankrupt's  employees.  The  dissent 
contended  that  the  withheld  taxes  were  trust  funds 
belonging  to  the  United  States,  but  the  majority  in- 
sisted that  the  United  States  had  claimed  no  trust 
fund.  Neither  opinion  referred  to  Int.  Rev.  Code 
§  3661.  Taxes  within  Scope  of  Statutory  Trust — 
In  Matter  of  Tele-Tone  Radio  Corp.  (D.N.J.  1955) 
133  F.Supp.  739,  the  trustee  successfully  resisted 
the  Government's  effort  to  establish  a  statutory 
trust  under  former  §3661  in  respect  to  a  deposit 
by  the  debtor  which  was  alleged  to  consist  of  col- 
lections by  the  debtor  and  its  successor  trustee  of 
the  federal  excise  tax  imposed  on  manufacturers  by 
Int.  Rev.  Code  of  1954  §  4061  et  seq.  The  provision 
for  a  statutory  trust,  however,  applies  only  when  a 
'person  is  required  to  collect  or  withhold'.  Here  col- 
lection of  the  excise  tax  was  not  required  and  it 
was  found  that  the  tax  was  not  collected  as  such 
from  the  vendees  of  the  debtor.  But  before  the 
government  can  recover  on  a  trust  basis,  it  must 
show  that  the  taxes  claimed  were  actually  collected 
or  withheld  and  must  trace  such  funds  according 
to  prevailing  rules  in  trust  cases.  Matter  of  Inde- 
pendent Automobile  Forzvarding  Corp.  (CCA.  2d, 
1941)  45  Am.B.R.  (N.S.)  230,  118  F.  (2d)  537, 
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rev'd  on  other  grounds  sub  noni.  United  States  v. 
State  of  New  York  (1942)  315  U.S.  510,  8 
Am.B.R.  (N.S.)  85,  62  S.  Ct.  712,  86  L.Ed.  998. 
The  court  of  appeals  opinion  is  quoted  in  part  in 
^  64.405,  supra,  under  subhead  'Collector  of  Taxes.' 
See  also  Matter  of  Frank  (S.D.N.Y.  1939)  39 
Am.B.R.  (N.S.)  697,  25  F.Supp.  1005;  C.  J.  Wall- 
er's dissent  in  City  of  Dallas  v.  Crippen  (C.A. 
5th,  1949)  171  F.  (2d)  526,  529,  cited  in  n.  33, 
supra.  But  cf.  Hercules  Service  Parts  Corp.  v. 
United  States  (C.A.  6th,  1953)  202  F.(2d)  938, 
United  States  v.  Sampsell  (C.A.  9th,  1951)  193 
F.(2d)  154,  and  /;/  re  Airline-Arista  Printing 
Corp.  (S.D.N.Y.  1957)  156  F.Supp.  403,  all  cited 
in  n.  44,  infra,  where  the  United  States  was  re- 
lieved of  the  necessity  of  tracing." 

However,  let  us  examine,  closely,  the  cases  cited  by 
Collier,  supra,  and  which  were  also  cited  by  the  Cor- 
porations Commissioner  to  the  District  Court. 

In  the  Matter  of  Heintzelman  Construction  Company, 
Inc.,  the  Court  held  that  under  the  provisions  of  the 
New  York  Lien  Law,  zvliich  created  a  trust  in  favor 
of  the  claimants  who  supplied  labor  and  materials,  and 
also  in  favor  of  a  claimant  for  workmen's  compen- 
sation insurance  premiums,  against  funds  due  to  a  bank- 
rupt contractor  the  trustee  in  bankruptcy  took  subject 
to  the  trust.  The  Court  stated  on  page  111 : 

"The  funds  from  the  improvement  were  a  trust 
fund,  and  never  were  a  part  of  the  estate.  They 
were  such  in  the  hands  of  the  owner.  The  trustee 
obtained  no  equity  or  interest  greater  than  that  of 
the  bankrupt". 
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However,  in  reading  on,  we  find  the  following  lan- 
guage on  page  112: 

''Rather  it  seems  that  each  claimant  has  a  lien 
on  the  moneys  now  in  the  hands  of  the  trustee  — " 
(Emphasis  added). 

And,  the  Court  further  states,  also  on  page  112: 
"The  Referee  has  properly  directed  the  payment 
of  expenses  of  administration  and  application  of 
the  balance,  after  such  payment,  to  the  payment  of 
the  several  priority  claims  in  controversy  here  — " 
(Emphasis  added). 

Although  it  is  not  ascertainable  from  the  decision 
the  Court  must  have  based  the  latter  quoted  holding 
upon  Section  67(c)(1)  of  the  Bankruptcy  Act.  Clause 
(2)  of  Section  67(c)  had  not  yet  been  added  at  the 
time  of  the  Heintzehnan  case. 

In  the  'Albert  Pick  Co.  case,  the  Court  likewise  held 
that  a  fund  in  the  hands  of  a  trustee  in  bankruptcy 
was  impressed  with  a  "trust"  in  favor  of  subcontrac- 
tors, materialmen  and  laborers,  pursuant  to  the  New 
York  Lien  Law.  The  Court,  in  that  case,  stated : 

"To  follow  the  trustee's  contention  that  the 
funds  should  be  distributed  among  all  the  credi- 
tors would  nullify  the  very  purpose  of  the  statute, 
which  was  to  distribute  the  specific  fund  to  a  pre- 
ferred class  of  creditors.  There  would  be  no  pur- 
pose for  the  Lien  Law  were  it  not  that  the  State 
intended  to  protect  the  very  class  that  the  statute 
outlined.  If  the  contractor  attempts  to  deprive  the 
lienors  of  their  rights,  the  Court  should  restrain 
and  not  help  facilitate  the  avoidance  of  lawful  ob- 
ligations". (Emphasis  Added) 
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The  Court  went  on  to  hold  that  the  claimants'  rights 
"as  trust  creditors  to  the  fund  have  priority  over 
the  general  creditors^  (Emphasis  Added). 

It  is  submitted  that  the  decision  is  not  clear  whether 
the  claims  were  allowed  as  a  state  created  priority  or 
as  a  Hen,  but  it  was  allowed  as  one  or  the  other.  If 
allowed  as  a  priority,  of  course,  the  case  is  no  longer 
of  any  merit  since  Section  64(a)(5)  of  the  Bankruptcy 
Act  was  enacted  in  1938,  and  does  away  with  state  crea- 
ted priorities. 

The  decision  refers  to  the  claimants  as  "lienors". 
There  is  nothing  in  the  decision  to  controvert  a  supposi- 
tion that  the  claims  were  subordinated  to  the  ex- 
penses of  administration,  pursuant  to  Section  67(c)(1) 
of  the  Bankruptcy  Act,  as  they  were  in  the  Heintselman 
case. 

The  Wickes  Boiler  Co.  case  cited  by  Collier  is  dis- 
cussed supra.  It  is  submitted  that  the  Goldherger  and 
Rassner  cases  have  no  application  here,  in  that  these 
cases  involve  a  "trust"  created  by  the  collection  of  New 
York  City  sales  taxes  by  a  debtor  in  possession  in 
Chapter  XI  proceedings,  after  institution  of  bankruptcy 
proceedings. 

In  short  then,  it  is  submitted  that  the  aforesaid  ex- 
cerpt from  Collier  and  the  cases  cited  therein,  which 
the  District  Court  apparently  relied  upon  in  reversing 
the  Referee  (where  applicable  at  all),  actually  support 
appellant's  position. 

If  the  courts  admit  that  the  interests  in  question  are 
subject  to  expenses  of  administration,  they  are  clearly 
treating  the  so-called  "trusts"  as  liens  and  subject  to 
the    provisions    of    Section    67(c)    of    the    Bankruptcy 
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Act,  clause  ( 1 )  of  which  subordinates  non-possessory 
Hens  on  personal  property  to  the  payment  of  expenses 
of  administration  and  prior  wage  claims. 

(2)  The  Bankruptcy  Act  Voids,  as  Against  the  Trustee, 
Statutory  Liens  on  Personal  Property  Not  Accompanied 
by  Possession,  Levy,  Sequestration,  or  Distraint  of 
Such  Property. 

If  in  light  with  the  foregoing  principles,  as  well  as 
the  general  over-all  purpose  of  the  Bankruptcy  Act  to 
avoid  secret  liens  wherever  possible,  this  Honorable 
Court  determines  that  any  statutory  trust  in  favor  of 
the  respondent.  Security  Currency  Services,  Ltd.,  should 
be  treated  as  a  statutory  lien,  then  we  must  examine 
how  a  statutory  lien  should  be  treated. 

Section  67(c)(2)  of  the  Bankruptcy  Act  provides: 
"The  provisions  of  subdivision  (b)  of  this  sec- 
tion to  the  contrary  notwithstanding,  statutory 
liens  created  or  recognized  by  the  laws  of  any  state 
for  debts  owing  to  any  person,  including  any  state 
or  any  subdivision  thereof,  on  personal  property  not 
accompanied  by  possession  of,  or  by  levy  upon  or 
by  sequestration  or  distraint  of,  such  property,  shall 
not  be  valid  against  the  trustee:  Provided,  how- 
ever, that  so  much  of  clause  (1)  of  this  subdivi- 
sion (c)  as  restricts  liens  for  wages  and  rent  and 
clause  (2)  of  this  subdivision  (c)  shall  not  apply 
in  proceedings  under  Chapter  X  of  this  Act,  unless 
an  order  shall  be  entered  therein  directing  that 
bankruptcy  be  proceeded  with,  or  in  proceedings 
under  section  "l^  of  this  Act.  The  court  may  on  due 
notice  order  so  much  of  any  lien  in  excess  of  the 
restricted  amount  under  clause   (1)   and  any  lien 
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invalid  under  clause  (2)  of  this  subdivision  (c) 
to  be  preserved  for  the  benefit  of  the  estate  and, 
in  any  such  event,  such  lien  for  the  excess  and  such 
invalid  lien,  as  the  case  may  be,  shall  pass  to  the 
trustee". 

It  is  submitted  that  we  must  be  careful  to  distinguish 
between  Section  67(c)(2)  of  the  Bankruptcy  Act  and 
Section  67(c)(1),  which  latter  sub-section  only  sub- 
ordinates statutory  liens  to  the  payment  of  those  items 
specified  in  Section  64(a)(1)  and  2)  of  the  Bank- 
ruptcy Act. 

As  stated  in  Volume  4,  Collier  on  Bankruptcy,  Sec- 
tion 67.281 : 

"The  most  important  change  in  Section  67(c) 
affected  by  the  amendment  of  the  Bankruptcy  Act 
in  1952  was  given  but  slight  attention  in  the  legis- 
lative reports  which  accompanied  the  measure.  That 
change  was  the  addition  of  a  clause  (2),  in- 
validating as  against  the  trustee  all  statutory  Hens 
created  or  recognized  by  state  law  on  personal  prop- 
erty not  accompanied  by  possession,  levy,  sequestra- 
tion or  distraint.  Its  purpose  has  been  explained, 
however,  by  one  who  undoubtedly  participated  in 
the  drafting,  as  a  further  implementation  of  the 
objective  of  the  Chandler  Act  'to  build  up,  as  far 
as  feasible  and  equitable,  the  residual  fund  for  dis- 
tribution among  the  general  unsecured  creditors'. 
It  was  further  suggested  that  it  'should  effectively 
check  the  growing  trend  in  state  statutes  of  label- 
ing as  'liens'  what  essentially  are  'priorities'  and 
thereby  seek  to  evade  the  scheme  of  priorities  as 
set  up  in  §64(a).' 
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"Clause  (2)  of  §67(c),  like  clause  (1),  is  not 
applicable  to  liens  enforced  by  sale  before  the 
filing"  of  a  petition  under  the  Act  or  to  solvent 
bankrupts'  estates.  Every  lien  that  falls  within  the 
sweep  of  clause  (2)  is  also  within  the  subordinat- 
ing language  of  clause  (1).  Since  invalidation  in- 
cludes subordination  and  restriction,  liens  falling 
within  the  language  of  both  clauses  (1)  and  (2), 
must  be  deemed  to  be  invalidated  by  the  latter 
clause.  As  pointed  out  subsequently,  however,  sit- 
uations may  arise  where  both  clauses  (1)  and  (2) 
may  apply  to  a  single  statutory  lien. 

"It  should  be  clear,  on  the  other  hand,  that  not 
every  Hen  that  is  within  clause  (1)  is  within  clause 
(2).  The  drastic  treatment  of  invalidation  under 
clause  (2)  is  reserved  for  some  only  of  the  liens 
that  are  subject  to  clause  (1).  A  comparison  of 
the  wording  of  the  two  clauses  makes  it  evident 
that  the  following  classes  of  liens  coming  within  the 
first  clause  are  not  invalidated  by  the  second : 

(1)  Statutory  liens  arising  under  federal  rather 
than  state  law,  including  liens  for  taxes  or 
debts  owing  the  United  States,  on  personalty 
unaccompanied  by  possession ; 

(2)  Statutory  liens  arising  under  state  law  on 
personalty  unaccompanied  by  possession  but  ac- 
companied by  levy  upon  or  by  sequestration  or 
distraint  of  the  property ; 

(3)  Liens  of  distress  for  rent". 

The  interest  created  by  Financial  Code  Sections 
12300.3  and  12300.4  meets  none  of  these  definitions 
and  should  fall  within  the  second  clause  of  section  67(c). 
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Likewise,   Remington  in  his  treatise  on  bankruptcy 
in  Volume  4,   Section   1637.1    at  page   107  states: 

"Section  67(c),  prior  to  the  1952  amendment 
thereof,  merely  postponed  such  liens,  where  they 
were  on  personalty  and  'not  accompanied  by  pos- 
session of  such  property',  to  the  priority  of  pay- 
ment accorded  to  expenses  of  administration,  cer- 
tain other  expenses  and  wage  claims  in  limited 
amount  by  §64(a)  of  the  Act.  By  one  of  the  1952 
amendments,  however,  clause  (2)  of  §67(c)  is 
turned  into  a  flat  declaration  that  'the  provisions 
of  subdivision  (b)  of  this  section  to  the  contrary 
notwithstanding',  statutory  liens  'on  personal  prop- 
erty not  accompanied  by  possession  of,  or  by  levy 
upon  or  by  sequestration  or  distraint  of,  such  prop- 
erty, shall  not  be  valid  (italics  supplied)  against 
the  trustee'  ". 

B.  The  Interest  Created  by  Sections  12300.3  and 
12300.4  of  the  California  Financial  Code  Is  a 
State  Created  Priority,  Invalid  Under  the 
Chandler  Act   [Title   11   U.S.C.  §104(a)(5)]. 

Appellees  have  cited  the  following  California  cases  in 
support  of  their  position,  to  wit : 

Bank  of  America  v.  Bowden,  46  Cal.  2d  863; 
People  V.  Cole  Check  Service,  175  Cal.  App.  2d 

777  \ 
Allen  V.  Ramsey,  179  Cal.  App.  2d  843. 

It  is  submitted  that  nothing  decided  by  the  'Allen  v. 
Ramsey  case  has  any  application  here  and,  likewise,  in 
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the  Cole  Check  Servka  case,  the  Court  hmited  itself  as 

follows : 

"Two  questions  are  presented:  (1)  Did  the  Su- 
perior Court  have  the  jurisdiction  to  appoint  a  re- 
ceiver of  all  of  the  assets  of  the  defendant  cor- 
poration, and  (2)  did  the  supplemental  order  de- 
scribe the  assets  subject  to  the  receivership  with 
sufficient  particularity?" 

The  Bank  of  America  v.  Bowden  (supra)  decision, 
also  does  not  decide  how  the  sections  in  question  of 
the  Financial  Code  should  be  treated  in  the  event  of 
bankruptcy.  The  Court  did  hold  that  the  code  sections 
did  create  a  trust  and  stated : 

"One  of  the  purposes  of  the  legislature  in  enact- 
ing certain  provisions  of  that  law  which  are  here 
involved  was  to  safeguard  from  the  general  credi- 
tors of  the  licensed  check  seller — the  funds  paid — " 

Also,  as  will  be  noted  from  Vol.  15,  No.  26,  Assembly 
Interim  Committee  Reports,  1961-1963,  pp.  38-45,  the 
purpose  of  the  legislature  in  enacting  these  sections  of 
the  Financial  Code  was  to  give  priority  to  a  certain 
class  of  persons  in  the  event  of  bankruptcy  by  creating 
a  statutory  trust. 

It  is  respectfully  submitted  that  it  is  up  to  the  Fed- 
eral Legislature  alone  to  enact  statutes  affecting  bank- 
ruptcy priorities. 

Prior  to  the  Act  of  1938,  priorities  created  by  state 
law  were  recognized  in  bankruptcy  under  Section  64(b)- 
(7).  However,  the  Act  of  1938  substituted  Section 
64(a)(5)  in  place  of  Section  64(b)(7)  and  it  pro- 
vides : 

"debts  owing  to  any  person,  including  the  United 
States,  who  by  the  laws  of  the  United  States  in 


(is)  entitled  to  priority,  and  rent  owing  to  a  land- 
lord who  is  entitled  to  priority  by  applicable  state 
law :  Provided,  however,  that  such  priority  for  rent 
to  a  landlord  shall  be  restricted  to  the  rent  which  is 
legally  due  and  owing  for  the  actual  use  and  oc- 
cupancy of  the  premises  affected,  and  which  ac- 
crued within  three  months  before  the  date  of  bank- 
ruptcy". 

As  will  be  noted,  priority  is  given  only  to  debts  en- 
titled to  priority  under  the  laws  of  the  United  States, 
save  one  exception,  rent  owing  to  a  landlord  entitled  to 
priority  under  state  law. 

As  stated  in  Vol.  3  Collier  on  Bankruptcy  §64.01  at 
page  2053 : 

"The  most  extensive  change  in  Section  64  oc- 
curred in  what  under  the  1938  Act  is  the  fifth  and 
last  class  of  prior  claims — Under  this  clause  per- 
sons entitled  to  priorities  under  state  laws  are  no 
longer  entitled  to  prior  claims  in  bankruptcy,  ex- 
cept in  case  of  rent ;  under  the  corresponding  clause 
of  the  1898  Act  they  were.  The  change  was  made 
in  view  of  supernumerous  additions  to  priority  by 
state  legislation,  often  in  conflict  with  the  policy 
of  the  Bankruptcy  Act". 

Collier  goes  on  to  say  in  footnote  27  on  pages  2053 
and  2054: 

"Regarding  this  change,  it  was  said  in  the 
Analysis  of  H.  R.  12889,  74th  Cong.,  2d  Sess. 
(1936)  201:  'We  have  deleted  all  state  priorities 
except  in  the  case  of  a  landlord — 'for  like  reasons 
of  policy,  we  have  excluded,  as  indicated,  all  other 
state  priorities.  The  necessity  for  so  doing  is  ob- 
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vious ;  many  estates  have  been  consumed,  to  the  ex- 
clusion of  creditors,  by  the  ever-increasing  classes 
of  state  priorities'  ". 

Section  67(b)  of  the  Bankruptcy  Act,  recognizes 
valid,  perfected  liens.  So  then,  under  the  general  scheme 
of  the  Bankruptcy  Act,  unless  a  creditor  is  granted 
priority  under  a  federal  statute,  or  unless  he  has  a  valid 
lien,  he  is  relegated  to  the  position  of  a  general  un- 
secured creditor  (with  the  exception,  of  course  to  se- 
curity devices  perfected  under  state  laws). 

It  is  submitted  that  the  California  legislature  in  en- 
acting Financial  Code  Sections  12300.3  and  12300.4  is 
attempting  to  accomplish  what  Section  64(a)(5)  of  the 
Bankruptcy  Act  seeks  to  prevent.  The  subject  sections 
accomplish  the  same  thing  as  a  valid  lien  would  ac- 
complish but  by  labeling  it  a  trust,  the  appellees  argue 
that  it  is  not  subject  to  the  same  invalidating  provisions 
as  affect  liens. 

It  is  therefore  submitted  that  statutory  trusts  should 
be  treated,  to  put  it  in  Collier's  words,  "in  the  same 
way  as  its  functional  equivalent,  the  statutory  lien,  so 
far  as  bankruptcy  is  concerned". 

In  the  case  of  Strom  v.  Peikes  (2d  Cir.,  1941), 
123  F.  2d  1003,  the  court  was  presented  with  the  ques- 
tion of  whether  or  not  a  bankruptcy  court  should  give 
effect  to  a  New  York  statute  allowing  a  priority  to 
wage  earners.  The  trustee  argued  that  the  state  statute 
was  invalid  in  light  of  Section  64(a)(5)  of  the  Bank- 
ruptcy Act  and  the  claimant  argued  that  she  was  en- 
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titled  to  a  lien  status  under  Section  67(b)  of  the 
Bankruptcy  Act.  The  court  sustained  the  trustee's  posi- 
tion and  stated,  on  page  1006 : 

"Section  67,  sub.  c,  clearly  indicates  that  the 
preservation  of  liens  under  §67,  sub.  b,  covers  only 
liens  in  the  traditional  sense  of  rights  attaching  to 
specific  property.  Subsection  c  begins,  'Where  not 
enforced  by  sale.'  Obviously^  a  right  to  priority  of 
distribution  is  not  ordinarily  enforced  by  sale.  Fur- 
thermore, it  is  quite  clear  that  the  very  sort  of 
claim  made  in  this  estate  was  aimed  at  by  the 
elimination  of  state  laws  as  a  means  of  obtaining 
priority  under  §64,  sub.  a  (5). — 
— We  should  not  open  a  door  once  closed  by  broad- 
ening the  definition  of  a  'lien'  beyond  what  §67 
is  meant  to  cover"  (Emphasis  added). 

In  the  case  of  City  of  New  York  v.  Feiring  (1941), 
313  U.S.  283,  85  L.  Ed.  1333,  the  Supreme  Court  had 
before  it  the  question  of  whether  an  obligation  was  a 
"tax"  as  defined  by  Section  64  of  the  Bankruptcy  Act, 
which  is  not  in  point  here,  however,  the  court  did  state, 
in  discussing  the  Bankruptcy  Act : 

"Intended  to  be  nationwide  in  its  application, 
nothing  in  the  language  of  §64  or  its  legislative 
history  suggests  that  its  incidence  is  to  be  controlled 
or  varied  by  the  particular  characterization  by  local 
law  of  the  state's  demand.  Hence  we  look  to  the 
terms  and  purposes  of  the  Bankruptcy  Act  as 
establishing  the  criteria  upon  the  basis  of  which  the 
priority  is  to  be  allowed". 

It  was  stated  by  the  court  in  In  re  William  Akers,  Jr., 
Co.,  Inc.  (D.C.  E.  Dist.  Pa.,  1940),  31  F.  Supp.  900: 

"The  priority  of  claims  in  a  bankrupt  estate  is 
determined  by  the  Bankruptcy  Act". 
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C.     The  Evidence  Does  Not  Support  Any  Finding 
of  an  Express,  Constructive,  or  Resulting  Trust. 

It  is  stated  in  48  Cal.  Jur.  2d  TRUSTS  §ii; 

"To  constitute  a  valid  express  trust,  it  is  essen- 
tial that  there  be  (1)  a  trustee,  (2)  an  estate 
conveyed  to  him,  (3)  a  beneficiary,  (4)  a  legal 
purpose,  and  (5)  a  legal  term.  Equity  w^ill  in 
some  cases  make  good  the  absence  of  a  trustee, 
but  if  one  of  the  other  essentials  be  lacking,  the 
trust  itself  must  fail". 

And  48  Cal.  Jur.  2d,  TRUSTS  goes  on  to  say 
at  Section  16: 

"The  trust  res  must  be  in  existence  when  the 
trust  is  created". 

The  case  of  Balian  v.  Balian's  Market  (1941),  48 
Cal.  App.  2d  150  involved  a  situation  where  a  father 
and  some  of  his  children  agreed  that  earnings  of,  and 
property  acquired  by,  members  of  the  family  were  to 
be  held  in  trust  for  all  members  of  the  family  by  the 
father  as  trustee,  but,  at  the  time  of  the  agreement, 
there  was  no  property  which  could  be  subject  to  the 
purported  trust  agreement  save  a  sum  of  money,  the 
property  of  the  father,  which  had  already  been  turned 
over  to  a  son  and  was  soon  used  in  Hving  expenses. 
The  court  held  that  there  was  no  trust  res,  and  the 
agreement  was  not  enforceable  in  an  action  to  impress 
a  trust  upon  property  subsequently  acquired  by  mem- 
bers of  the  family  and  held  in  the  name  of  the  father 
and  one  brother. 

The  court  in  the  Balian  case  stated  on  page  156: 
"  'To  the  creation  of  a  trust,  a  trust  res  or 
subject  matter  is  a  sine  qua  non  —  In  order  for 
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trusts  to  exist  there  must  be  an  estate  to  vest  in 
the  trustee,  and  the  property  must  be  clearly 
and  definitely  pointed  out'  {In  re  Lamb,  61  C.A. 
321)". 

Appellee,  A.  J.  Bumb,  cited  to  the  District  Court  the 
case  of  Molera  v.  Cooper  (1916),  173  Cal.  259  for  the 
proposition  that  "a  mere  promise  to  obtain  money  and 
thereupon  hold  it  in  trust  does  not  create  a  trust  until 
it  is  at  least  so  far  executed  that  the  money  has  been 
obtained  in  accordance  with  the  promise". 

In  the  Molera  v.  Cooper  case,  it  was  agreed  between 
a  Mrs.  Wohler  and  the  defendant  that  in  consideration 
of  the  extingishment  of  a  certain  promissory  note  by 
Mrs.  Wohler  and  the  release  by  her  of  all  obligation 
of  the  defendant  upon  said  note,  the  defendant  would 
hold  the  face  amount  of  the  note,  plus  interest,  in  trust 
for  two  designated  beneficiaries. 

As  the  court  said  (in  Molera  v.  Cooper)  : 

"It  is  not  alleged  that  the  defendant  had  in  her 
possession  or  under  her  control  the  money  owing 
upon  said  note,  or  that  she  has  at  any  time  since 
procured  the  same  and  devoted  the  same  to  said 
trust,  or  that  she  was  then  or  has  been  since, 
solvent  and  able  to  do  so". 

Further  the  Molera  v.  Cooper  decision  stated  in  clear 
and  unmistakable  language : 

"It  is  clear  that  no  trust  was  created  by  the 
aforesaid  arrangement.  There  never  was  any  prop- 
erty in  existence  which  could  be  the  subject  of  the 
trust". 
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It  is  submitted  that  when  the  court  in  the  Molera  v. 
Cooper  case  said  that  "a  mere  promise  to  obtain  money 
and  thereupon  hold  it  in  trust  does  not  create  a  trust 
until  it  is  at  least  so  far  executed  that  the  money 
has  been  (obtained  in  accordance  with  the  promise",  it 
was  indicating-  that  had  the  defendant  set  aside  the  face 
amount  of  the  note  at  the  time  of  the  agreement,  there 
would  have  been  a  valid  trust.  It  did  not  hold  that  a 
trust  could  be  created  on  property  to  arise  in  the  future. 

On  the  contrary,  the  view  expressed  in  the  Balian's 
Market  case  (supra)  is  the  prevailing  CaHfornia  view. 
It  expressly  held  that  the  trust  res  must  be  in  existence 
at  the   time   on   the   purported   creation   of   the   trust. 

Clearly,  there  was  no  trust  res  at  the  time  of  the 
"Agency  Franchise  and  Trust  Agreement". 

There  being  no  trust  res  in  existence  at  that  time, 
there  could  be  no  express,  constructive  or  resulting  trust 
and  any  "trust"  was  created  by  virtue  of  Sections 
12300.3  and  12300.4  of  the  California  Financial  Code. 

D.  Even  if  the  Interest  Created  by  Financial  Code 
Sections  12300.3  and  12300.4  Is  Not  Treated  as 
a  Lien,  Beneficiaries  of  a  Trust,  Whether  Stat- 
utory or  Otherwise,  Must  Trace  the  Trust  Res, 
Which  Appellees  Have  Failed  to  Do. 

The  District  Court's  Order  reversing  the  Referee, 
although  not  specific,  necessarily  must  be  interpreted 
to  hold  that  a  "trust"  exists  in  favor  of  the  appellee  on 
the  funds  held  by  the  Credit  Managers  Association  of 
Southern  California,  as  well  as  the  funds  in  the  hands 
of  the  trustee  in  bankruptcy  which  represents  the  pro- 
ceeds from  the  liquidation  of  the  now  bankrupt's  gen- 
eral assets. 
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The  ultimate  result  of  appellees'  contention  is  that 
the  appellee,  A.  J.  Bumb,  as  trustee  of  the  estate  of 
Security  Currency  Services,  Ltd.,  has  a  trust  charge  or 
lien  on  the  sales  proceeds  of  the  stock  in  trade  and 
fixtures  of  Van's  Market,  the  allowance  of  which  would 
defeat  the  unpaid  trade  creditors  of  Van's  Market, 
and  in  this  particular  case  would,  in  effect,  dedicate 
the  bankrupt  estate  to  one  creditor. 

Even  the  Internal  Revenue  Code,  which  provides  for 
a  trust  in  favor  of  the  United  States  for  withholding 
taxes  does  not  dispense  with  the  requirement  that  the 
beneficiary  trace  the  trust  property  into  specific  prop- 
erty in  the  hands  of  a  trustee  in  bankruptcy. 

Title  26  United  States  Code,  Section  7501(a)  pro- 
vides : 

"Whenever  any  person  is  required  to  collect  or 
withhold  any  internal  revenue  tax  from  any  other 
person  and  to  pay  over  such  tax  to  the  United 
States,  the  amount  of  tax  so  collected  or  withheld 
shall  be  held  to  be  a  special  fund  in  trust  for  the 
United  States.  The  amount  of  such  fund  shall  be 
assessed,  collected  and  paid  in  the  same  manner 
and  subject  to  the  same  provisions  and  limitations 
(including  penalties)  as  are  applicable  with  respect 
to  the  taxes  from  which  such  fund  arose". 

In  the  case  of  Hercules  Service  Parts  Corp.  v.  United 
States  (6th  Cir.,  1953)  202  F.  2d  938,  the  court  said, 
in  discussing  Section  7501(a)  (Section  3661  under  the 
1939  Code) : 

'Tt  is  the  general  rule  that  a  trust  cannot  be  im- 
pressed for  the  benefit  of  the  cestui  que  trust 
unless  the  trust  property  is  identified  or  the  corpus 
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of  the  trust  is  traced  into  some  specific  fund  or 
thing  into  which  the  original  trust  property  has 
passed  in  some  form.  The  Congress  in  Section 
3661,  when  it  provided  in  effect  that  any  person 
required  to  collect  or  withhold  any  internal  revenue 
taxes  is  a  trustee  for  the  amount  of  such  taxes, 
did  not  dispense  with  the  test  for  the  recovery  of 
diverted  trust  funds.  Here  the  diverted  trust  funds 
are  not  identified  and  no  evidence  exists  that  the 
assets  of  the  debtor  were  augmented  by  the  pay- 
ments" (emphasis  added). 

However,  the  court  did  go  on  to  hold  that  where  the 
"diversion"  of  the  "trust  funds"  was  made  after  bank- 
ruptcy by  a  debtor   in  possession  the   requirement  of 
tracing  did  not  exist.  As  the  court  stated  on  page  940: 
"However,  this  is  not  a  case  in  which  the  diver- 
sion took  place  prior  to  reorganization  proceedings. 
In  such  case  the  tracing  of  the  trust  funds  would 
still  be  necessary  in  order  to  justify  giving  priority 
to  the  beneficiary  of  the  trust.  City  of  New  York 
vs.  Rassner,  2nd.  Cir.,  127  F.  2d  703;  Elmer  Co., 

Ltd.  V.  Kemp,  9th  Cir.,  67  F.  2d  948 

"Since  the  funds  were  diverted  by  an  officer 
acting  under  the  authority  and  control  of  the  court 
the  obligation  of  tracing  the  trust  corpus  does  not 
exist". 

It  is  submitted,  that  in  the  instant  case,  since  the 
alleged  "diversion"  or  "commingling"  took  place  prior 
to  bankruptcy,  the  law  is  abundantly  clear  that  the  ap- 
pellees must  bear  the  burden  of  tracing  the  "trust" 
funds,  zvhich  they  have  not  done. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  A.  Fisher 


I 
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APPENDIX. 

CALIFORNIA  FINANCIAL  CODE  §12300.3: 

All  funds  received  by  a  licensee  or  its  agents  from 
the  sale  of  checks,  drafts,  money  orders,  or  other  com- 
mercial paper  serving  the  same  purpose  and  for  the  pur- 
pose of  paying  bills,  invoices,  or  accounts  of  an  obligor, 
equal  in  amount  to  the  face  value  of  such  instruments 
or  equal  to  the  amount  to  be  paid,  shall  constitute  trust 
funds  owned  by  and  belonging  to  the  person  from  whom 
they  were  received  or  a  licensee  who  has  paid  the  checks, 
drafts,  money  orders  or  other  commercial  paper  serving 
the  same  purpose,  for  which  the  funds  of  such  persons 
have  been  received  by  the  agent  but  not  transmitted 
to  such  licensee  or  deposited  in  the  trust  account  of 
such  licensee.  If  a  licensee  or  an  agent  of  a  licensee 
shall  commingle  such  funds  with  those  of  his  own,  all 
assets  of  such  agent  shall  be  impressed  with  a  trust  in 
favor  of  said  purchaser  or  the  licensee  in  an  amount 
equal  to  the  aggregate  funds  received  or  which  should 
have  been  received  by  the  agent  from  such  sale.  Such 
trust  shall  continue  until  an  amount  equal  to  said  funds 
is  separated  from  those  of  the  agent  and  transmitted 
to  the  licensee  or  deposited  in  the  trust  account  of  li- 
censee. An  amount  equal  to  all  such  trust  funds  shall 
be  deposited  in  a  bank  or  banks  in  an  account  or  ac- 
counts in  the  name  of  the  licensee  designated  "trust  ac- 
count," or  by  some  other  appropriate  name  indicating 
that  the  funds  are  not  the  funds  of  the  licensee  or  of  its 
officers,  employees,  or  agents.  Such  funds,  or,  in 
the  event  of  the  commingling  of  such  funds  by  licensee 
or  its  agent  with  those  of  the  licensee  or  its  agent,  an 
amount  of  funds  of  such  licensee  or  of  its  agent  equal 
thereto,  shall  constitute  trust  funds  as  herein  provided 
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and  shall  not  be  subject  to  attachment,  levy  of  execu- 
tion or  sequestration  by  order  of  court  except  by  a 
payee,  or  bona  fide  assignee,  or  bona  fide  holder  in  due 
course  of  a  check,  draft,  or  money  order  sold  by  a  li- 
censee, or  except  by  an  obligor  for  whom  a  licensee  is 
acting  as  an  agent  in  paying  bills.  Funds  in  said  ac- 
count, together  with  funds  and  checks  on  hand  and  in 
the  hands  of  agents  held  for  the  account  of  the  licensee, 
at  all  times  shall  be  at  least  equal  to  the  aggregate 
liability  of  the  licensee  on  account  of  checks  sold  and 
bills,   invoices,   and   accounts   accepted   for   payment. 

Nothing  in  this  law  shall  be  construed  to  prevent  a 
purchaser,  a  holder  in  due  course,  the  payee  of  a  check, 
draft  or  money  order  sold  by  the  licensee  in  the  usual 
course  of  his  business,  or  an  obligor  for  whom  the  li- 
censee is  acting  as  an  agent  in  paying  bills  of  the  obligor, 
from  taking  any  legal  action  necessary  to  enforce  any 
claims  which  said  purchaser,  holder  in  due  course,  payee 
or  obligor  may  desire  to  take  including  the  right  to  levy 
attachment  or  execution. 

In  the  event  a  license  under  this  law  shall  be  sus- 
pended or  terminated  the  licensee  shall  immediately  de- 
posit in  said  trust  account  an  amount  which  with  funds 
therein  contained  shall  be  equal  to  the  outstanding 
checks  sold  and  bills  unpaid.  (Added  Stats.  1963,  c. 
1817,  p.  3745,  §  6.) 

CALIFORNIA  FINANCIAL  CODE  §12300.4: 

Prior  to  such  separation  and  transmittal  to  the  li- 
censee or  deposit  by  its  agent  such  funds  received  by 
said  agent  may  be  used  by  said  agent  for  the  sole  pur- 
pose only  of  the  making  of  change  or  cashing  of  checks 
in  the  normal  course  of  its  business.  All  such  funds 
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received  by  said  agent  to  the  date  of  deposit  or  trans- 
mittal as  required  below  or  an  amount  equal  to  such 
funds  must  be  separated  from  those  of  the  agent  and 
transmitted  to,  or  deposited  in  the  trust  account  of, 
the  licensee  not  less  than  every  third  business  day.  If 
an  agent  owns  or  operates,  either  directly  or  indirectly, 
more  than  two  locations  for  the  sale  of  checks,  drafts, 
money  orders,  or  other  commercial  paper  serving  the 
same  purpose  and/or  for  the  receipt  of  money  for  the 
purpose  of  paying  bills,  invoices  or  accounts  of  an 
obligor,  and  handles  trust  funds  in  any  three-day  period 
equal  to  or  in  excess  of  securities  to  be  deposited  as  pro- 
vided in  Section  12223,  said  agent  shall  transmit  to,  or 
deposit  in  the  trust  account  of,  the  licensee  directly 
from  each  such  location  of  such  agent  such  funds  not 
later  than  the  end  of  the  next  business  day  following 
receipt;  such  funds  to  be  in  form  of  cash  or  checks 
cashed  in  the  normal  course  of  business  only. 

Where  the  total  amount  of  such  funds  held  by  an 
agent  does  not  exceed  one  thousand  dollars  ($1,000) 
in  a  calendar  week,  the  commissioner  may,  in  his  dis- 
cretion, by  written  order  permit  the  agent  to  transmit 
or  deposit  such  funds  in  periods  in  excess  of  3  days 
but  not  more  than  10  days. 

If,  after  reasonable  notice  from  licensee,  an  agent 
shall  fail  to  transmit  or  deposit  the  funds,  or  an  amount 
equal  thereto,  or  to  report  to  the  licensee,  as  herein  pro- 
vided without  just  cause,  or  if  an  agent  shall  use  any 
of  such  funds,  directly  or  indirectly,  for  any  purpose 
other  than  is  permitted  herein,  licensee  shall  immediately 
terminate  such  agency  and  within  five  (5)  days  there- 
after notify  the  commissioner  in  writing  of  the  reason 
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for  such  termination,  setting  forth  the  name  and  a 
dress  of  the  agency  location.  No  agent  so  terminate 
shall  be  permitted  to  become  an  agent  of  the  licens 
or  any  other  licensee  except  as  provided  in  Sectic 
12301.4  of  the  Financial  Code.  (Added  Stats.  I9t 
c.  1817,  p.  3746,  §7.) 


NO, 


20095^ 


UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


PETER  M.  ELLIOTT,  Trustee  for 
VAN'S  MARKET^  a  copartnership 
composed  of  KENNETH  M,  PRICE 
and  WILLIAM  R.  BABINEAU, 

Appellant, 


A,  J.  BUMI5,  Trustee  for 
SECURITY  CURRENCY  SERVICES, 
LTD.,  and  CORPORATIONS 

.  COMMISSIONER  OF  STATE  OF 

[  CALIFORNIA, 


Appellees . 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
SOimiERN  DISTRICT  OF  CALIFORmA,  CENTRAL  DIVISION 


BRIEF  OF  APPELLEE  CORPORATIONS 
COMMISSIONER  OF  THE  STATE  OF  CALIFORNIA 


THOMAS  C„  LYNCH,  Attorney  General 
ARTffiJR  C  DE  GOEDE 

Deputy  Attorney  General 
DAVID  W„  HAL PIN 

Deputy  Attorney  General 
600  State  Building 
^^9&6  Los  Angeles,  California  9001^ 

Attorneys  for  Appellee 
MQ  cl£R*^      Corporations  Commissioner  of 
fRj\M\<.  H.  SCH^>  '  State  of  California 


PkUG^ 


o 


TOPICAL  INDEX 

PAIES 

:ntroductory  statement  i 

rURISDICTIONAL   STATEMENT  2 

JTATEMENT   OF  FACTS  2 

ARGUMENT  3-15 

I   THE  COMMIN.iLING  BY  VAN'S  MARKET  OF 
$1,094.17  WHICH  IT  HELD  IN  TRUST 
FOR  SECURITY  CURRENCY  IMPRESSED  THE 
OTHER  ASSETS  OP  VAN'S  MARKET  WITH  A 
TRUST  IN  SAID  AMOUNT  IN  FAVOR  OF 
SECURITY  CURRENCY  IN  THAT  AMCU'NT. 
.  NEITHER  SECTION  67(G)(2)  NOR  SECTION 
64(A)(5)  OF  THE  BANKRUPTCY  ACT 
i  INVALIDATES  THIS  TRUST  INTEREST  3-12 

II   THE  $2,014,99  HELD  BY  CREDIT  MANAGERS 
ASSOCIATION  AND  REPRESENTING  MONEY 
ORDERS  SOLD  BY  VAN'S  MARKET  AND  PAID 
BY  SECUT^ITY  CURRENCY  ARE  CLEARLY  HELD 
IN  TRUST  FOR  SECURITY  CURRENCY » 
NEITHER  SECTION  64(A) (5)N0R  SECTION 
67(C)(2)  SERVE  TO  INVALIDATE  THIS 
TRUST  RELATIONSHIP  AND  SECURITY 
CUREENCY'S  INTEREST  IN  SAID  TRUST  12-15 

SUMMARY  OF  ARGUMENT  I6-I7 


1. 


LIST  OF  AUTTHORITIES  CITED 
CASES  PAIES 

Angelus  Secur.'.tAep  Corp,  v,  Luton 

47  ■■>..!,  App,  2d  262  6 

Bal.lan  v.  Bal.l'an'F  Market 

48  Gal„  App,  2d  150,  119  P.  2d  426  l4 

Baron,  In  re 

165  y-o    Supp,  186  7,  10 

Darrow  v,  Kle.^.n 

111  :al„  App,  310j  293  F,  566  5 

Grubb  Vo  iene.r-5,1  Contract  Purchase  Corporation 

94  P„  2.d  70  14 

Gunner  y.  JaneB 

9  Sal.  643  10 

He.lntzleman,  In  re 

34  F.  Supp.  109  6-7.  8,  9 

His cock  V.  Yarlck  Bank  of  ^ew  York 

206  ll.  S.  28  7 

Molera  v,    vooper 

173   :?al„    259>    160  P.    231  1^ 

New  Haven  Olcck  k  Watch  Oo,,    In   re 

253  fo    2d  577  1^ 

Noble   v„   Noble 

198  Jal„    129,    343   P.    439  10 

Rochelle  v„    City  of  Dallas 

264  ¥.    2d  166  10 

Rodes  V,  Shannon 

222  Cal,  App,  2d  7?1 ,  35  -a.l .  Rptr,  339      5 

Sampsell  v„  Straub 

194  F.  2d  228  o 

Spector  V.  Miller 

199  Gal,,  App,  2d  87,  18  Cal,  Rptr.  426       5 


STAC-U^S  PAGES 

Bankruptcy  Act 

§  64  11 

§  64(a)(5)  3,  11, 

12,  14, 
16,  17 

§  67  8 

§  67(c)(2)  3,  e, 

7,  8, 
9,  10, 

12,  13,14, 

16,  17 

California  Civil  Code 

§  2223  6 

§  2224  6 

§  2228  5 

§  2239  5 

§  2322  5 

California  Financial  Code 

§  12000  et  oeq.  1 

§  12300.3  3-4,  5, 

6,  7, 

8,  9,  11, 
12,  13 


?EX'rs 


Bogert,  Trusts  and  Trustees 

2d  ed,  1962  §922,  309-20  6 

§113,  575-76  14 

California  Interim  Report  on 
Finance  and  Insurance, 
41-42,  2  (1963)  Gal, 
Assembly  Journal  Appendix  ^ 


?BC^3  PAGES 

^  C^oll^gr'  on  P-a.nkruptcy 
a'^th  ed.  19b4) 

p.  122  7-8 

Po  120.3  12 

p,  1204  11 

p,  1210  9 

Rest,  of  the  Law,>  Trusts  2d. 
rVol„  1,  1959) 

§  265  Comment  K  l4 

Taft,  A  Lefense  of  a  Limited  Use  of 
the  Swollen  Assets  Theory  Where 
Money  has  Wrongfully  been 
Mingled  wlvh  Other  Money" 
39  ^"^o  L.  Rev,  172  6 


Iv. 


1  JNITED  STATES  COITRT  C?  APPEALS 

2  FC'R  THE  NINTH  CIRCUIT 
3 

4  PETER  M.  ELLIOTT,  Trustee  for  )        NO 
VAN'S  MARKET,  a  copartnerBhlp 

5  composed  of  KENNETH  M.  PRICE 
and  WILLIAM  R.  BABINEAU, 

6 

Appellant, 
7 

V. 

8 

A.   J.   BUMS,    Trustee   for 
9     SECURITT  C^JRRENOY  SERVICES, 

LTDo,    and    CORPORATIONS 
.0     COMMISSIONER  OP  STATE   OF 

CALIFORNIA, 
1  ) 

Appellees.      ) 
.2 _) 

.3  BRIEF  OF  APPELLEE  CORPORATIONS 

COMMJISSIONER  OF  THE  STATE  OF  CALIFORNIA 
4 

-5  INTRODUCTORY  STATEMENT 

L6  Aa  is  set  forth  at  page,:*.  4-S  of  Appellant's 

1-7  Opening  Brief,  the  Corporations  Commissioner  of  the 

^8  State  of  California  has  no  monetary  Interest  or  claim 

L9  to  the  fundvi  .in  question  here.   ?Iowever,  the  Corporations 

-0  Commissioner  is  charged  with  the  responsibility  of 

-1  enforcing  the  Check  Sellers  and  Cashers  Law  (set 

-2  forth  at  sections  12000,  et   seq.  of  the  Financial 

3  Code  of  the  State  of  California)  and  in  carrying  out 
-4  this  reBponsibllity,  is  deeply  concerned  with  the 

-5  interpretations  placed  upon  said  law  by  any  court  in 
^  which  an  Interpretation  becomes  necessary. 


1  vTy.lSDXQ'n.Oy^AL   S'L^A'Z&'l^,Nr' 

2  Appellee  Corporations  '.'lonuniss loner  of  the  State 

3  :  ja-llfornla  (hereinafter  Pometlme3  referred  to  as  "com- 

4  mlBaloner" )  adopts  by  reference  the  jurisdictional 

5  statement  of  appellant  pet  forth  at  pages  2-3  of  Appellant's 

6  Opening  Prief . 

7  S'rA'2EME\'T  0?  FACTS 

8  The  fact>-  relating  to  this  proceeding  are  sat- 

9  isfactorily  set  forth  in  Appellant's  Opening  Brief  at 

10  pages  3-5. 

11  Supplementary  thereto,  appellee  conrail 3 wiener 

12  brings  to  the  attention  of  the  court  that  the  "Agency 

13  Franchise  and  Trust  Agreement"  entered  into  by  Security 

14  Currency  Services,  Ltd.,  (hereinafter  sometimes  referred 

15  to  aB  Security  Currency)  and  Van's  Market  on   November  15, 

16  1962,  contains  the  following  pertinent  language: 

17  " ,  .  ,  Security  Currency  .  .  .  does  hereby  appoint 

18  Van's  Market  „  .  .  as  its  Agent  for  the  purpose 

19  of  issuing  Money  Orders. 

20  "1.   Agent  shall  accept  responsibility  and 

21  liability  for  properly  issuing  all  Money  Orders  and 

22  shall  account  for  and  remit  all  proceeds  for  face 

23  value  issued  plus  50^  of  fees  therefrom  to  Security) 

2^  Agent  shall  hold  all  said  moneys  in  trust  for  Security 

^^  entirely  separate  and  apart  from  other  funds  in 

^^  possession  of  Agent  until  remitted.  ..."  (R-13^.) 


'2JE   OOMMINiLI.\'a  BY  VAN'S   MARKET  OF 
$1,094.17  W-uO-I  IT  liELD  m  TRIJS?  FOR 
^FTTRI'irr  GL'RF.E;N'Jr  IMPRESSET;  TliE   G^'IffiR 
A5*?^-""_\S   ^^  ^M^■'S  MARKET  WITH  A  TRUST 
I         .:  'J  IN  FA7CR   OF  SEOTiRITT 

'■•    -      -_    ..      -.•AT  AMOUNT.      !IEIT!lER 

SEOTIO!^  67(C)(2)  NOR  SECTION  64(A)(5) 
OF  T.'IE  BAAir^l-TTCY  ACT  IT/ALII:ATES 
'riD;S  TRTJST  INTEREST 

^o   The  California  Law  Including  Financial  Code 
Section  1230C„3 


Section  12300,3  of  the  California  Financial  Code 
providers  in  pertinent  part; 

"All  fundr^  received  by  a  licensee  or  its  agents 
from  the  sale  cf  .  ,  .  money  orders  .  .  .  shall  con- 
stitute truat  fundi?,  owned  by  and  belonging  to  the 
pert^on  from  whom  they  were  received  or  a  licensee 
who  ha3  paid  the  .  ,  .  money  orders  .  .  .  for  which 
the  fundi?,  of  nuch  persons  have  been  received  by  the 
agent  but  not  tranriraitted  to  such  licensee  or 
deposited  in  the  trust  account  of  such  licensee. 
If  .  .  .  an  agent  of  a  licensee  shall  commingle  such 
funds  with  thOEse  cf  his  own,  all  assets  of  such  agent 
shall  be  impressed  with  a  trust  in  favor  of  said 
purchaser  or  the  licensee  in  an  amount  equal  to  the 
aggregate  funds  received  or  which  shoiild  have  been 
received  by  the  agent  from  such  sale.   Such  trust 
shall  continue  until  an  amount  equal  to  said  funds 
is  separated  from  tho^e  of  the  agent  and  transmitted 


1  to  the  licensee  or  deposited  in  the  trust  account 

2  of  licensee.  ..." 

3  Thi8  section  was  designed  to  preserve  the  Integ- 

4  rity  of  trust  funds  and,  if  the  agent  of  the  check  seller 

5  commingled  funds  which  he  held  in  trust  with  his  own 

6  assets,  then  to  impress  a  trust  upon  all  the  assets  of 

7  the  agent  so  as  to  further  preserve  the  integrity  of  the 

8  funds.   That  the  legislation  was  designed  to  cope  with 

9  the  problem  of  tracing  commingled  trust  funds  (rather 

10  than  establishing  a  priority  to  assets)  is  found  from 

11  that  part  of  the  Final  Report  of  the  Assembly  Interim 

12  Committee  on  Finance  and  Insurance  of  the  State  of 

13  California  which  deals  with  the  problem,   Cal .  Int.  Comm. 

14  Final  Fep.  on  Finance  and  Insurance,  41-42;  2  (1963) 

15  Cal.  A.-?Bem.  J.  app , 

16  While  it  is  clear  that  the  committee  was  con- 

17  cerned  with  the  effect  of  bankruptcy  on  the  funds  held 

18  by  the  agent  consisting  of  proceeds  from  the  sale  of 

19  money  orders.  It  is  also  atundantly  clear  that  the  com- 

20  mlttee  (and  the  State  Legislature)  was  not  concerned  with 

21  giving  one  type  of  debtor  a  priority  in  any  bankruptcy 

22  proceeding  that  might  result  but  rather  assuring  the 

23  purchasers  of  money  orders  that  they  would  be  honored 

24  and  assuring  the  check  seller  that  upon  his  honoring  and 

25  paying  such  money  orders,  he  would  receive  the  moneys 

26  which  the  agent  was  holding  in  trust  for  him.   If  the 


1  agent  commingled  the  fur^ds  held  in  trust,  a  trup^  was 

2  ImpreBsed  upon  his  assets  until  the  sum  was  separated 

3  out  and  paid  to  the  principal. 

4  Section  12300,3  of  the  financial  Code  was 

5  designed  to  i.mplement  the  Calif ornia  Ih.w  on  the 

6  principal-agent  relationship  which,  in  and  of  itself 

7  eftaMishes  the  truat   rela.tionship  existing  between 

8  principal  and  agent . 

9  That  an  agent  Is  treated  as  a  trustee  in 

10  California  is  shown  by  section  2322  of  the  California 

11  Civil  Codes 

12  " o  .  .  An  authority  expressed  in  general  terms, 

13  however  broad,  doeis  not  authorize  an  agent: 

14  "... 

15  "3.   To  do  any  act  which  a  trustee  is  forbidden 

16  to  do  by  [sections  2228-2239  of  the  Civil  Code  (deal- 

17  ing  with  obligations  of  trustees}]." 

18  Under  this  section  an  agent  may  not  do  any  act  which  a 

19  trustee  is  forbidden  to  do.  .Da.rrow  v.  Robert  A.  Klein 
^°  ^..^'^   Inc.,   Ill  aal,  App.310,  3l6  ( 1931 ). 295  P.  566. 

21  An  agent  is  a  fiduciary  and  his  obligation  of  diligent 

22  and  faithful  service  is  the  same  as  that  imposed  upon  a 

23  trustee.   Rodes  v-  Shannon,  222  Cal ,  App.  2d  721,  725 
^^  (1963), 35  Cal.  Rptr.  339;  Spector  v.  Miller,  199  Cal, 

2^  App.  2d  87,  95  (1962)^18  Cal.  Rptr,  426,   It  goes  with- 

^^  out  saying  that  a  trustee  or  agent  who  wrongfully 


1  TraLlnglea  the  aFpet^viield  for  the  benefit  of  the  bene- 

2  '  ;  -'iary  or  principal  with  hies  own  .i/i  In  addition  an 

3  v'Oluntary  trust.ef-  or  coni^.tructive  trustee  of  those 

4  '.etn,      Gal„  Giv.  Code^  l§  2223,  2224;  Angelug 

5  Secuj'itleisjCc^p^^  v,  Luton ^  47  Cal.  App.  r.d  262,  268  (l94l), 

6  Many  juriadicticnsj   a^  a  m%,tter  of  common  law, 

7  hold   thn.t.  a  tru^^tee  whc-  u.s^e8   trust  a.Mf?ebs   to  pay  his   own 

8  debt{:5  holdF.  all  hl>.t  other  af^seta  In  i-rvs't  for  the  benefi- 

9  '  ::^.ry  of  the  trus?t  to  the  extent   that  trur>t  assets  were 

10  diverted  from  the  tru..to      See  Bogert^   Trimts  and  Trustees 

11  (2d  ed.    1962)    §  922 5   pp.    309 -20;    Taft,   A  Defense  of  a 

12  Li.m.lted.  gs_e  of  the  Swollen  A^si'.ets  Theory  W]iere  Money  has 

13  Wrongfully  been  Mingled  with  Other  Money,    39  aol,L.Rev.l72, 

14  ^^'hikj^    then;,    in   the  force  of  section  I23OO.3  of 

15  ■ ^  a  Financial  Jode . 

16  B<,      ±lie_TrUv)t   Relation.,?h:iir  -   ''   *    'v'  '  ^''-UX 

Oallf  ^.rTiia  "Law  _ind__JF:  ^j^^ticn 

17  l'Qp^°3  Are  Not  Xi.¥alld.  ..^^.a  J.;^_j^.^_U;0n 
S { ''[JT^n~fl£  the  Bankruptcj" "Act 

18  ""'  ""■""  '  " 

19  'IT-xe  truEt   relationships  between  ^/an's  Market 

20  and  Security  Curren-y  by  statute  and  general  law  are 

21  recognized  a.ii   such  by  the  Bankruptcy  Act.   (All  sectional 

22  references  are  to  the  liankruptey  Act  unle>-?:-^.  otherwise 

23  indicatf^do)  ^e  creation  of  rights  in  property  and  trup.t 

24  relatiOHBhips  thereto  is  wholly  a  local  question  and  the 

25  federal  court  will  observe  Buch  rights  and  relationships. 

26  In  re  EeJntzelman  Const.  Co.,  34  F,  Suppo  109-11  (W.  D. 


^      N.Y.    19^0);      see   also  Kiscock  v.    yar.-lck  >mnk  of  New  York, 

206  U.S.  28,  37-38  (1906). 

3  Section  67(c)(2)  provides  :'n  pertinent  part 

4  as  follows: 

5  ",  .  .  [Sjtatutory  liens  created  or  recognized  by 

6  the  laws  of  any  State  for  debcs  owing  to  any  person 

7  ...  on  personal  property  not  accompanied  by 

8  possession  of,  or  by  levy  upon  or  by  sequestration 

9  or  distraint  of,  such  property,  shall  not  be  valid 

0  against  the  trustee.  .  .  ."(Emphasis  added.) 

1  The  purpose  of  this  section, 

2  "...  was  to  invalidate  against  the  trustee  claims 

3  which  were  essentially  priorities,  but  which  States 
had  labeled  'liens'  in  an  effort  to  avoid  the  order 
of  distribution  established  by  Section  64,  11  U.S.C.A. 
§  104."   In  re  Baron,  165  P.  Suppl .  186,  I88  (D.  Conn. 
1958) „ 

Appellant  urges  that  section  67(c)(2)  invalidates 
Security  Currency's  interests  in  the  assets  turned  over  to 
!0  the  trustee  of  Van's  Market  but  this  contention  cannot 
;1   stand  for  the  following  independent  reasons s 
2  1»   As  is  shown  in  this  brief,  supra,  the  assets 

'3  'Ji  vr„n«a  Market  are  impresrfed  by  section  123OO.3  with  a 
-4  trust,  not  a  lien,  in  favor  of  Security  Currency  where 
!5  Van's  Market  commingles  trust  funds  with  its  own. 
'S  Appellant , relying  on  4  Golller  on  Bankruptcy 


1  (l4th  ed.  1964)  122-23.  urge:?;  the  (trust  .impressed  by  section 

2  12300.3  of  the  Financial  .;cde  should  be  treated  func- 

3  tionally  as  a  statutory  lien  within  the  meaning  of 

4  section  67(c)(2)  of  the  Bankruptcy  Act  and  invalidated, 

5  Neither  Collier  net  appellant  gives  authority  in  sup- 

6  port  of  the  general  proposition  ths.t  some  statutory 

7  trusts  may  be  treated  as  statutory  liens  or  that  the 

8  trust  here  should  be  so  treated.   Congress  added  clause 

9  2  to  section  67', c)  in  1952  and  there  existed  at  that 
LO  time  cases,  such  as  In  re  Keintzelman  Const.  Co., 

LI  34  F.  Supp.  109  (W,D,^.,Y.  1940),  wherein  the  court  had 

12  differentiated  statutory  trusts  from  statutory  liens 

13  and  found  section  67  of  the  Bankruptcy  Act  inapplicable 

14  to  the  former.   Under  these  circumstances,  Congress' 

15  failure  to  include  statutory  trusts  within  the  language 

16  of  clause  2  of  section  67(c)  hardly  supports  appellant's 

17  position  and  in  fact  leads  to  a  contrary  interpretation 

18  of  those  provisions.   See  Sampsell  v.  Straub,  19^  F.  2d 

19  228,  230-32  (9  Cir.  1951),  cert,  denied,  3^3  ■^-S.  927- 

20  It  should  also  be  noted  that  Collier  itself  recognizes 

21  that  section  67(c)  of  the  Bankruptcy  Act  has  no  appli- 

22  cation  if  the  statutory  trust  is  analogized  to  a  con- 

23  structive  trust  (4  Collier  on  Bankruptcy,  supra,  122) 

24  and  that  recognition  of  statutory  enactments  creating 

25  trusts  in  favor  of  certain  persons  has  been  generally 

26  regarded  by  bankruptcy  courts  as  a  matter  of 


1  applying  and  following  local  laws  (4  Collier  on  Bankruptcy 

2  1210). 

3  No  reasons  are  suggested  by  appellant  for  treat - 

4  ing  the  tnast  here  as  a  lien  and  indeed  none  can  be 

5  suggested  upon  an  analysis  of  the  relationships  existing 

6  between  the  seller  of  the  money  order  (Security  Currency) 

7  and  its  agent  (Van's  Ma.rket).   I'he  policy  behind  section 
j8  67(c)(2)  Is  apparently  to  protect  unsecured  creditors 

jg  against  state-created  priorities  for  what  would  other- 

i 

LO  wise  also  be  unsecured  creditors.   However  as  has  been 

11  shown  above.,  the  relationship  between  Security  Currency 

L2  and  its  agent  (Van's  Market)  is  not  one  of  creditor  to 

13  debtor,  but  rather  of  principal  to  agent  and  beneficiary 

14  to  trustee.   Recognition  of  the  previsions  of  section 

15  12300.3  does  not  prefer  Security  Currency  as  an  unsecured 

16  creditor  over  other  unsecured  creditors  but  merely 

17  enforces  the  trust  and  fiduciary  relationship  which  always 

18  exists  between  pi'lnclpal  and  agent, 

19  Even  accepting  (solely  for  the  sake  of  argument) 

20  that  one  may  look  to  the  function  of  the  statutory  trust 

21  in  an  effort  to  determine  whether  it  should  be  invalidated 

22  by  section  67(c)(2),  it  is  clear  here  that  in  no  way  should 

23  Security  Currency's  interest  be  looked  upon  as  a  statutory 

24  lien  or  as  a  device  to  give  one  type  of  creditor  a  priority. 

25  That  part  of  section  12300,3  of  the  Financial 

26  Code  with  which  we  are  here  concerned  is  merely  a 


;l  subFtitute  for  tracing  upon  trust  fundr  Ir'eing  commingled 

2  and  7a». 'f^  Miirke'  ^'las  its  assets  In  const-ractive  trurt 
t 

3  for  Security  Currency  lintil  it  has  i^eparated  cut  and 

4  paid  to  Security  Currency  the  t»uras  which  it  had  commingled 

5  with  Itt-^  own  asset??. 

6  2.   Section  67(c)(2)  invalidates  only  statutory 

7  liens  fcr  debts „   The  relationship  between  Van's  Market 
,8  ^nd  Se?.urity  Currency  is  not  that  of  debtor-creditor  but 

9  that  of  trustee -beneficiary  such  a^  exist.~^  between  an 

0  agent  and  his  principal,   'Ihe  fact  that  the  trustee  com- 

1  mingles  trust  assets  with  his  own  does  not  change  the 

i.2  relationship  to  that  of  debtor-creditor.  Noble  v.  Noble, 

.3  198  C^l.    129,  133-3^  (1926),  2^3  F.  439;  Gunter  v,  Janes, 

4  9  Cal.  643,  659  (1858),  ("It  is  difficult  to  perceive 

5  h.;w,,  in  sound  1^  gie  cr  in  simple  justice,  a  trustee,  by 

6  his  own  voluntary  act,  m«.y  change  his  capacity,  and 

.7  convert  himself  into  a  mere  debtor.  ,  .  ."  Burnett,  J., 

.8  on  petition  for  rehearing,)   Since  the  invalidating 

.9  provisions  of  section  67(c)(2)  are  applicable  only  to 

10  statutory  liens  for  debts. Roche lie  v.  City  of  Dal las, 

^1  264  F,  2d  166  (5  Oir„  1959).  cert,  denied  36I  U.S.  827 j 

'2  In  re  Baron,  I65  F.  Supp.  186,  188  (D.  Conn,  1958), it 

'3  has  no  R,pplication  to  the  case  at  hand. 

H  In  the  instant  case  Credit  Managers  Association 

'5  realized  $2,987.56  as  proceeds  from  the  liquidation  of 

-6  assets  of  Van's  Market  and  trust  moneys  in  the  amount  of 


1  $1,094.17  commingled  by  Van's  Market  with  Its  assets. 

2  Because  of  the  fact  that  Van^s  Market  had  commingled 

3  trust  funds  with  Its  own,  the^e  proceeds  In  llquida- 

4  tlon  were  Impressed  with  a  trust  In  favor  of  Security 

5  Currency  to  that  amount.   Until  that  sum  is  extracted 

6  and  paid  to  Security  Currency  these  liquidation  proceeds 

7  remain  impressed  with  that  trust  and  never  become  a 

8  part  of  the  bankriipt  estate  of  Van's  Market. 

9  C .   SecTxrity  'Currency's  Interest  Is  Not 

Invalidated  by  Section  64Ta};3)  of  the 
.0  Bankruptcy  Act 

.1  Appellant  urges  that  the  trust  impressed  by 

.2  section  12300. 3  is  a  state  created  priority  which  is 

.3  invalid  under  section  64(a)(5)  of  the  Bankruptcy  Act. 

l4  App,  Cp.  Br.  pp.  22-26.   However,  section  64  invalidates 

5  nothing  but  merely  designates  the  order  and  extent  of 

L6  priority  of  various  types  of  claims  to  assets  of  the 

L7  bankrupt ' s  estate . 

L8  It  nowhere  determines  what  assets  in  the 

19  possession  of  the  bankrupt  are  a  part  of  his  estate  and 

20  what  assets  are  not.   It  i?  well  settled  that  assets 

^1  which  a  bankrupt  holds  in  trust  for  another  d£  not  become 

22  a  part  of  his  estate.   See  4  Collier  on  Bankruptcy  1204. 

23  Therefore,  section  64  of  the  Bankruptcy  Act  has  no 

24  applicability. 

25  / 

26  / 


1  D „   The  Trust  Res  Establlghed  Is  Adequately 

'l-rared  to  the  Mcneyg  Turned  Over  by 

2  Oredit  Mair'i.gprs  Association  to  the  Trustee 
in  I^ankruptcy  of  Van's  Market 

3 

4  Appellants  further  assert  that  Security 

5  Currency  has  failed  to  trace  the  trust  res  as  it  is 

6  required  to  do.   To  the  contrary,  the  trust  Impressed 

7  by  section  12300,3  of  the  Financial  Oode  is  upon  all 

8  the  assets  of  Van's  Market  to  the  extent  and  until  the 

9  $lj094.17  ir-  paid  over  to  Securi+-y  Currency.   The 

.0  proceeds  realized  by  Credit  Managers  Association  from 

.1  the  liquidation  of  this  $1,094.17  together  with  the 

.2  assets  of  Van's  Market  if?  taken  by  the  trustee  in 

L3  bankruptcy  subject  to  the  trust  obligation.   4  Collier 

L4  on  Bankruptcy  1203. 
5  II 

L6  TIIE  $2014  o  99  HELD   BY  CREDIT  MANAGERS 

ASSOCIATION  A.YD  representing:^-  MOMEY 

L7  orders   sold  BY  VAN'S  iVlARKET  ANI^    PAID 

BY  SEOimiTY  CTm.RE;\OY  ARE   OLEARLY 

L8  JIFID  IN   TRTiST  FOR   SECURITY  CURRENCY o 

NEITHER  SEJTIGN  64(A)(5)    NCR  SECTION 

L9  67(C)(2)    SEPJ7E  TO  IN^.'ALIDATE  TiaS 

TRUST  RELATIONSHIP  ANi:   SECT^RITi- 

10  CURRENCY'S  INTEREST  IN   SAID  TRUST 

^1  (The  arguments  heretofore  made  In  respect  to 

52  the  sum  of  $1,094.17  commingled  by  Van's  Markets  are 

-3  just  as  applicable  to  the  $2,014.99  which  is  the  subject 

-4  of  the  discussion  here.   To  avoid  repetition  and  because 

-^  even  more  com.pelling  reasons  dictate  that  the  District 

^^  Court's  order  as  respects  this  sum  be  affirmed,  they  are 


1  not  repeated.) 

2  Ored:      ..gerrf  Association  holds  $2,01^  „99 

3  representing  mcn'='y£^  on  deposit  in  a  Van'??  Market  account 

4  ^r-^.    r-prei'en':  Ing  money  orders  sold  by  Van's  Market  for 

5  Security  Ourrenmy  and  which  money  orders  had  been 

6  honorej  and  ph.id  by  Security  Currer.cy, 

7  By  agreement  Van'.s  Market  agreed  tc  hold  such 

8  money  "in  tru5t  for  Security  ['Currency],"  (R-134„) 

9  'Jnder  general  California  la-w.  Van's  Market  as  agent  of 

0  Security  C!urrer-:y  for  the  purpose  of  selling  the 

1  latter' s  money  orders,  held  the  proceeds  in  trust  for 

2  Security  Currency.   Since  it  has  been  stipulated  and 
.3  found  as  a  fact  that  thiB  $2,014.99  represents  money 
.4  orders  £=old  by  Van»?5  M.a,rket  for  Security  Currency,  no 
.5  question  whatsoever  arisen  in  regard  to  tracing  the 

.6  trust  res. 

.7  Section  67(c)(2)  clearly  does  not  invalidate 

-8  Security  Currency's  trui^t  interest  since  that  interest 

.9  is  not  based  on   statute  (although  section  123OO.3  of  the 

10  Financial  Jcde  also  ekJtablishes  this  trust  relationship 
^1  to  the  fundr^  in  question)  but  on  the  principal -agent 

2  relationship  between  Security  Currency  and  Van's  Market 

'3  and  their  exprees  agreement  relating  to  the  status  of 

^4  funds  received  by  Van'?  Market  in  the  sale  of  Security 

-5  Currency  money  orders. 
-S  In  addition  to  Security  Currency's  interest 


1  not  being  a  lien  and  not  being  a  lien  for  a  debt.  It  is 

2  net  invalidated  by  section  67(c)(2)  of  the  Bankruptcy 

3  Act  because  it  arose  from  the  terms  of  its  contracts  and 

4  not  from  an  economic  relationship  defined  by  the 

5  legislature.   In  re  New  Haven  Clock  &  Watch  Company, 

6  253  F.  2d  577,  582  (2  Cir.  1958).   That  section  64(a)(5) 

7  of  the  Bankruptcy  Act  presents  no  problems  is  manifested 

8  by  the  diBcussion,  supra,  page  11. 

9  Appellant  argues  that  no  trust  exists  under  the 
LO  Agency  Franchise  and  Trust  Agreement  because  no  identi- 

Ll  fiable  trust  res  existed  at  the  moment  the  contract  was 

12  signed.   However,  a  declaration  of  trust  may  precede 

13  acquisition  of  the  trust  res  and  attach  to  it  thereafter. 

14  Qrubb  v.  General  Contract  Purchase  Corporation,  9^  F.  2d 

15  70,  73  (2  Cir,  1938);  see  also  Rest,  of  the  Law,  Trusts 

16  2d  (Vol.  1,  1959)  §  26,  Comment  K;  Bogert,  Trusts  and 

17  Trustees  (2d  ed.)  §  113,  PP^  575-76.   This  rule  has  been 

18  adopted  in  California  by  the  dictum  in  Molera  v.  Cooper, 

19  173  Cal.  259,  262  (1916),  160  P.  231 : 

20  "...  A  mere  promise  to  obtain  money  and  thereupon 

21  hold  it  in  trust  does  not  create  a  trust  until  it  is 

22  at  least  so  far  executed  that  the  money  has  been 

23  obtained  in  accordance  with  the  promise.  ..." 

24  In  support  of  his  position  appellant  cites 

25  Balian  v.  Balian's  Market,  48  Cal.  App.  2d  150  (l94l), 

26  119  P.  2d  426.   That  case  involved  an  alleged  oral 


L   tru;3t  whereby  a  father  and  two  of  his  sens  agreed  that 

2  the  earnings  of  all  the  Members  of  the  family  (this 

3  Included  five  other  children)  whould  be  placed  in  a 

4  commcn  fund  and  all  property  acquired  pl^.ced  in  the 

5  name  of  the  father  to  be  distributed  in  a  certain 

5  fa?^hlon  upon  the  father '3  death.   In  holding  that  the 
trial  court  properly  nonsuited  the  proceeding  by  three 

3   of  the  children  t-  iraprerfj  a  trust  upon  certain  property 
of  the  father  and  cT   two  of  the  other  children,  the 

0   ccurt  noted  that, 

1,   At  the  time  the  truBt  agreement  was 

2  entered  intc^  most  of  the  children  (including  the  two 

3  who  were  defendants)  were  minors ; 
2„   There  was  no  trust  res  because  the  $l60 

5  which  the  father  held  at  the  time  of  the  alleged 

6  agreement  had  been  used  up  in  living  expenf-e»;  and 

7  3.   The  terms  of  the  alleged  agreement  were 

8  altogether  too  uncertain  and  tenuous  to  have  warranted 

9  the  trial  court  impressing  a  trust  upon  any  property. 

0  Rather  than  holding  that  no  trust  can  arise  from  an 

1  agreement  to  hold  subsequently  acquired  property  in 

2  trust,  the  court  rather  emphasizes  the  uncertainty  of 
2  the  agreement, 

'  / 

/ 
/ 


SrWXARi  OF  ARaiTtSIvT 
Section  67{c}(?)  cf  the  Bankruptcy  Act  does 
,   r.'Lv  .invalidate  the  trust  Impressed  upon  the  assets  of 

the  agent  cf  r^   check  seller  who  commit nglef^  assets  held 
,   in  trust  for  the  check  seller  with  his  own  since, 
\  1,   Section  67(c)(2)  applies  only  to  statutory 

'   liens ,  net  trusts;  and 

J  2,   Section  67(c) (2)  invalidates  only  statutory 

)  liens  f c r  debts  and  not  Interests  ari&lng  out  of  the 
)  principal-agent  or  trustee -beneficiary  relationship.  The 
L  assets  upc  p.  which  the  trust  is  impressed  is  traced  into 
I     the  proceeds  realized  by  Credit  Managers  Association  upon 
5   liquidation  of  the  assets  of  "Van's  Market  and  the  trust 

1  funds  commingled  therewith  which  liquidation  proceeds 

3  wer-e  turned  ever  by  Credit  Managers  Association  to  the 
5  trustee  in  bankruptcy  of  ¥kn's  Market.   Since  these  assets 
7  were  held  in  trui^'t  in  favor  of  Security  Currency  until 
3  the  ojiicunt  of  trust  funds  commingled  therewith  had  been 
separated  and  paid  over  to  Security  Currency,  they  do  not 

3  become  a  part  of  the  bankruptcy  estate  of  Van's  Market 
i  and  section  64(a)(5)  of  the  Bankruptcy  Act  has  no 

2  application, 
Ihe  $2,014.99  held  by  Credit  Managers  Assocla- 

4  tion  and  representing  money  orders  sold  by  Van's  Market 
^  and  paid  by  Security  Currency  are  funds  held  in  trust 

^  for  Security  Currency  by  agreement.  Neither  section 


64(a)(5)  nrr  section  67(c)(2)  are  in  any  way  applicable 
to  Invalidat'r  the  truBt  relationwhip  and  the  trustee  .in 
bankruptcy  of  Van's  Market  has  no  claim  whatsoever  to 
;-5a:!d  fundc^. 

It  is  respectfully  submitted  that  the  order 
'-'f  the  District  Court  should  be  affirmed. 

L'A':-EC:   August  25,  1965 

THOMAS  Co  LYNO'^i,  Attorney  General 
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BRIEF  OF  APPELLEE  A.  J.  BUMB. 


I. 

Statement  of  Case. 

For  convenience  and  brevity,  the  parties  and  en- 
tities involved  in  this  appeal  are  herein  referred  to  as 
follows : 

Peter  M.  Elliott,  as  Trustee  in  Bankruptcy  of  the 
Estate  of  Van's  Market,  a  co-partnership  (Applicant  and 
Appellant)  :  Trustee. 

A.  J.  Bumb,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  Security  Currency  Services,  Ltd.,  bankrupt  (Respond- 
ent and  Appellant)  :  Bumb. 
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Van's  Market,  a  co-partnership  composed  of  Kenneth 
M.  Price  and  WilHam  R.  Babineau  (Bankrupt)  :  Van's. 

Security  Currency  Services,  Ltd. :  Security. 

Corporation  Commissioner  for  the  State  of  Cali- 
fornia   (Respondent    and    Appellee) :    Commissioner. 

Credit  Managers  Association  of  Southern  California: 
Association. 

On  September  18,  1964,  Trustees  filed  an  Applica- 
tion for  Order  to  Show  Cause  against  the  Association, 
Bumb,  and  the  Commissioner,  to  require  them  to  show 
cause  why  orders  should  not  be  entered  declaring  "any 
statutory  lien"  in  favor  of  Bumb,  Security,  or  the  Com- 
missioner, with  respect  to  any  funds  of  the  within 
bankruptcy  estate  to  be  null  and  void  pursuant  to  Sec- 
tion 67(c)(2)  of  the  Bankruptcy  Act  (11  U.S.C.  §107) 
and  ordering  the  Association  to  remit  to  Trustee  the 
balance  of  the  funds  of  the  bankrupt  which  it  held 
at  that  time.  [R.  2-4.]  Such  an  Order  to  Show  Cause 
issued  on  September  18,  1964.  [R.  5-6.]  The  Answer 
filed  by  Bumb  to  the  Application  alleges  that  he  asserts 
not  a  "statutory  lien"  as  set  forth  in  Section  67(c)(2) 
of  the  Bankruptcy  Act,  but  rather,  a  trust  fund  as 
expressly  provided  in  Section  12300.3  of  the  California 
Financial  Code,  which  trust  fund  is  not  a  statutory 
lien  under  the  aforesaid  Section  of  the  Bankruptcy  Act. 
[R.  81-82.]  The  Commissioner,  in  his  answer  to  the 
Application,  Hkewise  takes  the  position  that  the  funds 
in  question  are  held  in  trust  as  specifically  and  ex- 
pressly provided  for  in  Section  12300.3  of  the  Cali- 
fornia Financial  Code.  [R.  84-86.]  The  Association  did 
not  file  an  Answer  herein. 
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An  Order  of  the  Referee  was  entered  adjudging  that 
any  trust  created  in  favor  of  Security  pursuant  to  Sec- 
tions 12300.3  and  12300.4  of  the  California  Financial 
Code  is  wholly  invalid  against  the  Trustee  herein  pur- 
suant to  Section  67(c)(2)  of  the  Bankruptcy  Act  and 
that  the  funds  in  question  are  assets  of  the  within 
estate,  free  and  clear  of  any  right,  title,  lien  or  other 
interest  whatsoever  in  favor  of  Security,  and  ordering 
the  Association  to  turn  over  to  Trustee  the  funds  in 
question  which  it  held.  [R.  123.]  Bumb  and  the  Com- 
missioner petitioned  for  Writ  of  Review  by  the  United 
States  District  Judge.  [R.  7-15;  16-24.] 

On  review,  the  United  States  District  Court  de- 
termined that  proceeds  from  the  sale  of  money  orders 
and  checks  by  Van's  as  agent  for  Security,  whether  de- 
posited to  a  trust  account  or  comingled  with  assets  of 
Van's,  constitute  trust  funds  which  are  not  subject 
to  the  provisions  of  Section  67(c)  of  the  Bankruptcy 
Act,  reversed  the  order  of  the  Referee,  and  ordered  the 
cause  recommitted  to  the  court  below.  [R.  79-80.]  This 
appeal  by  Trustee  followed. 

II. 
Summary  of  Facts. 

The  case  at  bar  has  been  briefed  and  argued  before 
the  Referee  based  upon  a  Stipulation  of  Facts  [R. 
109-111]  and  before  the  District  Court  upon  said  Stipu- 
lation of  Facts  and  a  written  Agency  Franchise  and 
Trust  Agreement  [R.  134-135]  which  agreement  was 
admitted  in  evidence  before  the  District  Court  pursuant 
to  a  Stipulation  to  Admit  Additional  Evidence  [R.  76] 
and  Order  47  of  the  General  Orders  in  Bankruptcy. 
As  Trustee,  in  his  Opening  Brief,  has  alleged  that  the 
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Commissioner  and  Bumb  have  failed  to  trace  the  trust 
res,  it  is  thought  necessary  to  briefly  reiterate  the  facts 
set  forth  as  aforesaid. 

On  or  about  November  15,  1962,  a  written  Agency 
Franchise  and  Trust  Agreement  was  executed  by  and 
between  Van's  and  Security,  by  which  Security  ap- 
pointed Van's  its  "Agent  for  the  purpose  of  issuing 
Money  Orders".  [Ex.  "A";  R.  134-135.]  Under  para- 
graph 1  of  said  Agreement,  Van's  agreed  to  hold  all 
proceeds  for  the  face  value  of  money  orders  issued, 
plus  50%  of  the  fees  therefrom,  in  trust  for  Security, 
and  entirely  separate  and  apart  from  other  funds  in 
Van's  possession.  [Id.]  In  paragraph  12  of  said  Agree- 
ment, Van's  acknowledged  receipt  of  200  of  the  subject 
money  orders  from  Security.  {Id.] 

On  October  15,  1963,  Van's  executed  a  general  as- 
signment for  the  benefit  of  creditors  to  the  Association, 
and  Van's  ceased  doing  business  on  said  date.  [R. 
110.]  Subsequently,  on  November  19,  1963,  an  Involun- 
tary Petition  in  Bankruptcy  was  filed  against  Van's; 
Van's  was  adjudged  a  bankrupt  on  March  5,  1964;  and 
Trustee  is  the  duly  appointed,  qualified,  and  acting 
trustee  of  the  within  estate.  [R.  109.] 

For  the  period  preceding  October  15,  1963,  there  is 
due  to  Security  from  Van's  the  sum  of  $3,092.99,  repre- 
senting proceeds  from  the  sale  of  money  orders  and 
checks  sold  by  Van's  as  agent  for  Security,  together 
with  the  additional  sum  of  $16.17  representing  fees  for 
the  sales  of  checks,  making  a  total  obligation  due  from 
Van's  to  Security  of  $3,109.16,  all  money  orders  and 
checks  for  which  were  honored  and  paid  by  Security. 
[R.  110.]  The  Association  is  presently  holding  the 
sum    of    $2,014.99,     which     sum     represents     moneys 
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which  were  on  deposit  in  Van's  bank  account  prior  to 
October  15,  1963,  at  Bank  of  America,  Harbor  and 
Pahn  Branch,  Los  Angeles,  California,  and  which  repre- 
sented money  orders  sold  by  Van's  for  Security.  [Id.] 
(The  Association  has  been  found  to  be  asserting  no 
claim  to  said  funds  and  to  merely  be  seeking  a  de- 
termination as  to  what  should  be  done  with  them.  [R. 
121.]  To  the  best  of  the  knowledge  of  the  undersigned, 
said  finding  of  the  Referee  has  not  been  and  is  not  now 
contested.)  The  difference  between  the  total  obligation 
due  from  Van's  to  Security  ($3,109.16)  and  the  sum 
of  $2,014.99  being  held  by  the  Association  (i.e.,  $1,- 
094.17)  was  commingled  by  Van's  with  its  other  assets. 
[R.  110.]  Said  assets  were  liquidated  by  the  Associa- 
tion and  the  proceeds,  in  the  sum  of  $2,987.56,  were 
turned  over  by  the  Association  to  Trustee.  [R.  121 : 
Op.  Br.  p.  4.] 

Security  filed  a  Petition  under  the  terms  of  Chapter 
11  of  the  Bankruptcy  Act  on  January  16,  1964,  and 
was  later  adjudged  a  bankrupt.  Bumb  is  the  trustee  in 
that  matter,  being  Bankruptcy  No.  166114-TC  in  the 
United  States  District  Court,  Southern  District  of  Cali- 
fornia, Central  Division  [R.  120;  Op.  Br.  p.  4],  and 
the  Commissioner  asserts  no  claim  to  the  funds  held  by 
Trustee  for  the  Association,  but  is  charged  with  the 
responsibility  of  enforcing  the  Check  Sellers  and 
Cashers  Law  set  forth  in  Sections  12000,  et.  seq.  of 
the  California  Financial  Code.  [R.  85,  121.] 


III. 

ARGUMENT. 

1.  The  District  Court  Did  Not  Err  in  Finding  That 
Proceeds  From  Sale  of  Money  Orders  and 
Checks  by  Van's  as  Agent  for  Security,  Whether 
Deposited  to  a  Trust  Account  or  Commingled 
With  Assets  of  Van's,  Constitute  Trust  Funds, 
Which  Trust  Funds  Are  Not  Subject  to  the  Pro- 
visions of  Section  67  (c)  of  the  Bankruptcy  Act, 

A.  A  Careful  Examination  of  Section  12300.3  of  the 
California  Financial  Code  Reveals  That  the  Trust 
in  Question  Has  Its  Origins  in  Equity  and  the  Law 
of  Agency,  and,  Even  if  It  Is  Determined  to  Be  a 
Statutory  Trust,  It  Is  Clearly  Analogous  to  an  Express 
or  Constructive  Trust. 

By  enacting  the  Check  Sellers  and  Cashers  Law  set 
forth  in  Provision  3  of  the  California  Financial  Code, 
Section  1200  et  seq.  the  California  Legislature  has  pro- 
vided a  format  for  careful  regulation  of  persons  and 
business  entities  occupying  positions  in  the  business 
world  of  this  State  identical  to  those  occupied  by  Se- 
curity and  Van's.  The  Law  provides  licensing  require- 
ments and  regulatory  provisions  to  be  administered  and 
enforced  by  the  Commissioner  of  Corporations  of  the 
State  of  California.  We  are  here  primarily  concerned 
with  Section  12300.3  of  said  Law  which  provides,  in 
relevant  part, 

"All  funds  received  by  a  licensee  or  its  agents  from 
the  sale  of  checks,  drafts,  money  orders,  or  other 
commercial  paper  serving  the  same  purpose  .  .  . 
equal  in  amount  to  the  face  value  of  such  instru- 
ments .  .  .  shall  constitute  trust  funds  owned  by 
and  belonging  to  the  person  from  whom  they  were 
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received  or  a  licensee  ivho  has  paid  the  checks, 
drafts,  money  orders  or  other  commercial  paper 
.  .  .  for  which  the  funds  of  such  persons  have  been 
received  by  the  agent  but  not  transmitted  to  such 
licensee  or  deposited  in  the  trust  account  of  such 
licensee.  If  a  licensee  or  an  agent  of  a  licensee  shall 
commingle  such  funds  with  those  of  his  own,  all  as- 
sets of  such  agent  shall  be  impressed  with  a  tntst 
in  favor  of  said  purchaser  or  the  licensee  in  an 
amount  equal  to  the  aggregate  funds  received  or 
which  should  have  been  received  by  the  agent  from 
such  sale.  Such  trust  shall  continue  until  an  amount 
equal  to  said  funds  is  separated  from  those  of  the 
agent  and  transmitted  to  the  licensee  or  deposited 
in  the  trust  account  of  licensee.  An  amount  equal 
to  all  such  trust  funds  shall  be  deposited  in  a  bank 
or  banks  in  an  account  or  accounts  in  the  name  of 
the  licensee  designated  'trust  account,'  or  by  some 
other  appropriate  name  indicating  that  the  funds 
are  not  the  funds  of  the  licensee  or  of  its  officers, 
employers,  or  agents.  Such  funds,  or,  in  the  event 
of  the  commingling  of  such  funds  by  licensee  or  its 
agent  with  those  of  the  licensee  or  its  agent,  an 
amount  of  funds  of  such  licensee  or  of  its  agent 
equal  thereto,  shall  constitute  trust  funds  as  herein 
provided.  .  .  ."  (Emphasis  added.) 

Trustee  alleges  that  any  trust  created  in  favor  of  Se- 
curity pursuant  to  Section  12300.3  of  the  California  Fi- 
nancial Code  is  a  statutory  trust.  (Op.  Br.  p.  9.)  With- 
out unduly  engaging  in  an  argument  over  semantics,  it 
is  respectfully  submitted  that  said  allegation  is  not  nec- 
essarily correct.  Careful  examination  of  the  subject  Sec- 
tion reveals  that  it  refers  to  at  least  two,  and  possibly 


three,  trusts.  One  trust  is  for  the  benefit  of  the  pur- 
chaser of  the  check,  draft,  money  order,  or  other  com- 
mercial paper;  the  second  trust  is  for  the  benefit  of  the 
Hcensee  (Security  in  the  case  at  bar).  The  Section,  in 
addition,  provides  that  all  assets  of  a  commingling  agent 
"shall  be  impressed  with  a  trust"  in  favor  of  such  pur- 
chaser or  licensee;  it  appears  that  this  language  may  be 
interpreted  as  providing  a  remedy  for  the  party  or  par- 
ties injured  by  the  commingling,  or,  in  the  alternative,  as 
referring  to  a  trust  which  is  analogous  to  a  resulting  or 
constructive  trust.  It  is  the  second  trust  (i.e.,  the  trust 
for  the  benefit  of  Security)  and  the  remedy  or  third 
trust  with  which  we  are  herein  concerned. 

The  editors  of  Collier  on  Bankruptcy,  in  their  discus- 
sion of  Section  67  of  the  Bankruptcy  Act,  note  that  it  is 
not  always  easy  to  label  a  lien  as  being  statutory  or  non- 
statutory in  nature.  4  Collier  on  Bankruptcy,  paragraph 
67.20,  page  184  (14th  Edition,  1964).  The  treatise  goes 
on  to  say, 

"thus,  the  lien  of  distress  for  rent,  may  at  times 
seem  to  be  no  more  than  a  common  law  variety  of 
lien;  yet  statutes  may  regulate  or  modify  the  reme- 
dy. The  same  difficulty  may  arise  as  to  other  types 
of  liens  having  common  law  origins  and  modern 
statutory  refinements.  An  issue  in  such  cases  is 
whether  the  legislation  has  supplanted  the  common 
law  lien  or  has  created  an  additional  lien.  If  the 
statute  is  supplementary,  thereby  recognizing  a 
common  law  lien  while  creating  a  new  statutory 
lien,  the  question  arises :  in  what  category  does  the 
asserted  lien  belong?  There  may  even  be  difficulty 
in  distinguishing  between  liens  that  are  contractual 
and   those   that   are   statutorv   within   subdivisions 
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(b)  and  (c).  It  is  suggested,  however,  that  the  lien 
created  or  recognized  by  statute  within  the  mean- 
ing of  Section  67  arises  primarily  from  an  eco- 
nomic relationship  defined  by  the  legislature  and 
not  from  the  terms  of  the  contract  providing  for 
security.  The  doctrine  of  cinsdcm  generis  plainly 
applies.  By  this  test  the  security  of  the  trust  re- 
ceipt or  mortgage  on  a  shifting  stock  of  merchan- 
dise, the  factor's  lien,  or  a  secured  transaction  with- 
in Article  9  of  the  Uniform  Commercial  Code  is 
contractual  rather  than  statutory,  even  though 
without  the  statute  the  agreement  of  the  parties 
would  not  effectively  create  a  lien  valid  under  non- 
bankruptcy  law. 

"Whether  a  lien  exists  within  Section  67  (h)  is 
ordinarily  said  to  be  determined  by  reference  to  the 
law  of  the  state  where  the  property  is  located.  The 
policy  of  the  Banruptcy  Act  to  distinguish  care- 
fully between  liens  and  priorities  may,  however, 
oblige  the  court  to  peer  behind  the  label  fastened 
on  a  particular  interest  by  state  law  to  discover 
whether  what  is  there  denominated  a  lien  is  actu- 
ally, as  a  matter  of  bankruptcy  law,  no  more  than 
a  priority."  [Id.] 

It  is  submitted  that  the  question  of  whether  or  not 
the  subject  trust  (or  trusts)  is  a  "statutory"  trust,  par- 
ticularly in  view  of  the  fact  that  Trustee  maintains 
that  the  trust  in  question  should  be  treated  as  a  Hen 
under  Section  67(c)(2),  lends  itself  to  the  foregoing 
analysis.  Specifically,  it  is  not  disputed  that  Van's  was. 
at  all  times  relevant  herein,  an  agent  of  Security  for 
the  purpose  of  selling  money  orders  or  checks.  [R.  110, 
lines  10-12.]  The  fiduciary  nature  of  the  agent-princi- 
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pal  relationship  does  not  appear  to  be  open  to  contro- 
versy. See,  e.g.,  California  Civil  Code  Section  2322(3) ; 
1  Witkin,  Summary  of  Califorma  Law,  Agency  and 
Employment,  Section  26,  page  404  (7th  Edition,  1960). 
Furthermore,  it  has  been  stated  that, 

"where  a  person  acquires  the  legal  estate  and  prop- 
erty as  the  agent  of  another,  or  on  trust  and  con- 
fidence that  he  will  acquire  it  for  the  benefit  of 
another,  equity  will  imply  a  trust  in  favor  of  the 
latter."  89  Corpus  Juris  Secundmn,  Trusts,  Section 
151,  page  1068. 

The  same  authority  states,  at  page  1064,  that, 

".  .  .  An  agent  undertaking  any  business  or  per- 
formance of  any  services  for  another  is  disabled 
in  equity  from  dealing  with  the  subject  matter  of 
the  agency  on  his  own  account  or  for  his  own  bene- 
fit, and  if  he  does  attempt  so  to  deal  in  his  own 
name  he  will  be  deemed  a  constructive  trustee  for 
his  principal." 

In  view  of  the  foregoing,  it  is  further  submitted  that 
the  California  Legislature,  when  it  enacted  the  portions 
of  Section  12300.3  of  the  California  Financial  Code  re- 
garding a  trust  in  favor  of  licensees  such  as  Security, 
did  not  create  a  "statutory  trust",  but  rather,  merely 
gave  statutory  recognition  to  a  trust  relationship  pre- 
viously in  existence. 

Section  67(c)(2)  of  the  Bankruptcy  Act,  upon  which 
Trustee  so  heavily  relies,  affects  statutory  liens  ".  .  . 
created  or  recognized  bv  the  laws  of  anv  state  .  .  ."  The 
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same  wording-  appears  in  Section  67(b)  of  the  Bank- 
ruptcy Act,  and  in  Note  16c,  page  185,  paragraph  67.20 
of  4   Collier,  supra,   referring  to  said  language,   it   is 

stated : 

"Nothing  in  the  explanations  of  the  legislative 
draftsmen  indicates  why  it  was  thought  necessary 
to  provide  for  liens  recognised  as  well  as  created 
by  'the  laws  of  the  United  States  or  of  any  State.' 
It  has  been  suggested  that  a  'recognized'  lien  may 
very  appropriately  be  one  that  is  not  explicitly  'cre- 
ated' by  statute,  but  is  deemed  to  arise  by  virtue 
of  the  rights  actually  conferred  by  statute.  Hanna, 
Preferences  as  Affected  by  Section  60  (c)  and 
Section  67  (b)  of  the  Bankruptcy  Law  (1950)  25 
Washington  Law  Review  1.  12,  24  Journal  of  Na- 
tional Association  of  Referees  115,  118,  citing  as 
an  example  the  lien  recognized  in  In  Re  Famous 
Furniture  Co.  (Eastern  District  New  York  1942) 
51  Am.B.  R.  (N.S.)  528,  42  F.  Supp.  777."  (The 
lien  recognized  in  the  Famous  Furniture  Co.  case 
was  that  of  a  city  marshal  for  payment  of  his 
statutory  fees  for  levying  execution  on  judgments 
against  a  bankrupt  recovered  within  four  months 
prior  to  the  institution  of  the  bankruptcy  proceed- 
ing.) 
By  analogy  to  the  foregoing  analysis  regarding  statu- 
tory liens,  it  is  submitted  that  the  trust  (or  trusts)  in 
the  case  at  bar  are  not  trusts  "recognized"  by  state  law 
within  the  meaning  of  the  relevant  sections  of  the  Bank- 
ruptcy Act, 
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The  provisions  in  California  Financial  Code  Section 
12300.3  regarding  trusts  in  favor  of  licensees  (Se- 
curity, herein)  were  added  by  the  California  Legislature 
in  1963,  and  to  the  best  of  the  knowledge  of  the  un- 
dersigned there  are  no  reported  cases  interpreting  the 
1963  revision.  However,  the  Supreme  Court  of  the 
State  of  California  has  decided  a  case  regarding  the 
trust  created  by  said  section  in  favor  of  purchasers  of 
checks,  drafts,  money  orders,  etc.,  which  trust,  it  is  sub- 
mitted, is  truly  a  "statutory  trust."  The  Court,  in  a 
unanimous  decision,  said, 

"In  terms  of  trust  law,  when  a  check  is  sold  the 
licensee  becomes  the  trustee,  the  purchaser  becomes 
the  trustor,  and  the  third  party  payee  and  holders 
in  due  course  become  the  beneficiaries  of  the  trust. 
The  Legislature,  by  Section  12300.3,  has  authorized 
both  trustor  and  beneficiaries  to  enforce  the  trust, 
but  has  denied  to  general  creditors  .  .  .  the  right  to 
attack  or  levy  upon  the  trust  funds.  The  rules  thus 
laid  down  by  the  statute  appear  fair  and  equitable 
.  .  ."  (Emphasis  added.)  Bank  of  America  v. 
Bowden,  46  Cal.  2d  863,  868,  300  P.  2d  10  (1956). 

It  is  submitted  that,  in  view  of  the  fact  that  the 
Supreme  Court  of  California  has  recognized  the  trust 
for  the  benefit  of  purchasers  created  by  the  subject 
section  of  the  Financial  Code  to  be  a  "trust,"  there  can 
be  little  doubt  that  the  same  Court  would  hold  that  the 
Hcensees  (principals)  are  beneficiaries  under  trusts  held 
by  their  agents  as  provided  by  the   1963  amendments. 

The  California  Legislature,  in  Civil  Code  Section 
2872.  has  defined  the  term  "Hen"  so  as  to  specifically 
exclude  a  "trust".  Furthermore,  said  Legislature  has 
defined   the  term   "trust"   in   Sections  2216  and  2217 
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of  the  Civil  Code.  Thus,  the  fact  that  the  legislature 
recognizes  the  distinction  between  a  lien  and  a  trust 
does  not  appear  open  to  controversy.  Likewise,  it  may 
be  assumed  that  Congress,  when  it  refers  to  "liens", 
as  it  does  in  Section  67(c),  means  "liens"  and  not 
"trusts". 

At  least  since  1940,  when  the  case  law  cited  by 
Collier  on  Baiikntptcy  for  the  proposition  that  Bank- 
ruptcy Courts  follow  and  apply  the  local  law  regarding 
recognition  of  statutory  trusts  was  made.  Congress  has 
been  aware  of  and  could  have  changed  the  wording 
of  the  relevant  sections  of  the  Bankruptcy  Act  to  in- 
clude statutory  trusts  as  well  as  statutory  liens.  It  is 
respectfully  submitted  that,  if  Section  67(c)  should  be 
made  applicable  to  statutory  trusts,  it  is  for  the  legisla- 
tive rather  than  the  judicial  branch  of  the  Federal 
Government  to  so  decide,  and  that  unless  and  until 
said  section  is  amended  by  Congress  to  include  such 
trusts,  Section  67(c)  should  be  deemed  to  have  no  ef- 
fect thereon. 

C.  Even  if  It  Is  Determined  That  the  Trust  Referred  to 
in  Financial  Code  Section  12300.3  in  Favor  of  Security 
Is  a  Statutory  Trust  and  That  It  Should  Be  Treated  in 
the  Same  Manner  as  a  Statutory  Lien  Under  Sections 
67(c)(2)  of  the  Bankruptcy  Act,  Security  Is  Entitled 
to  the  Funds  in  Question  Because  Security  Had  Pos- 
session Thereof  Through  Its  Agent,  Van's. 

Section  67(c)(2)  of  the  Bankruptcy  Act  invalidates 
".  .  .  statutory  liens  ...  on  personal  property  not  ac- 
companied by  possession  .  .  .",  as  against  the  Trustee 
in  Bankruptcy  of  Van's.  The  words  "accompanied  by 
possession"  have  been  determined  to  refer  primarily  to 
possession  at  the  date  of  filing  of  the  petition  initiating 
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proceedings  under  the  Bankruptcy  Act.  4  Remington  on 
Bankruptcy,  Section  1637.2,  page  108  (Revised  Edi- 
tion, 1957)  and  cases  there  cited.  The  same  treatise,  at 
page  109,  observes 

"It  is  probably  safe  to  say  .  .  .  that  only  actual 
possession  of  personalty,  prior  to  and  at  the  time 
of  fiHng  of  the  petition  initiating  proceedings  under 
the  Act,  held  personally  by  the  lienholder  or  by  an 
agent,  servant,  or  officer  acting  for  him  and  in  his 
behalf,  will  render  either  the  subordinating  or  the 
invalidating  provisions  of  (the  1952  amendment 
of)  Section  67  (c)  inapplicable.  This  statement, 
however,  goes  somewhat  beyond  the  decisions  to 
date,  none  of  which  construed  the  section  as 
amended  in  1952,  and  may  turn  out  to  be  too  sweep- 
ing." (Emphasis  added.) 

The  word  "possession"  has  been  duly  recognized  to 
be  ambiguous.  (4  Remington,  supra,  at  p.  109  quoting 
Judge  Frank  in  New  York  v.  Hall,  139  F.  2d  935,  55 
A.B.R.  (N.S.)  (C.A.N.Y.,  1944).)  Congress,  how- 
ever, has  apparently  not  seen  fit  to  elaborate  upon  the 
phrase  since  1952.  ■/  Collier,  supra,  paragraph  67.281, 
at  page  312,  note  8.  in  its  general  analysis  of  Section 
67(c)(2),  comments  that 

"ordinarily  levy,  sequistration,  or  distraint  would 
seem  to  confer  possession  on  an  agent  of  a  lienor 
if  not  on  the  lienor  himself.  Such  possession 
would  appear  to  be  sufficient  under  Section  67- 
(c)  (1)  as  well  as  Section  67  (c)  (2).  .  .  ." 
(Emphasis  added.) 

It  is  submitted  that  the  possession  of  the  funds  in 
question    by   Van's    as    agent   of    Security    should    be 
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deemed  by  this  Court  to  constitute  sufficient  "posses- 
sion" by  Security  to  remove  the  funds  from  the  scope 
and  affect  of  Section  67(c)  of  the  Bankruptcy  Act. 
Van's  was,  as  to  all  the  world,  an  agent  of  Security; 
the  general  unsecured  creditors  of  Van's  could  not  and 
should  not  have  considered  the  funds  held  by  Van's 
'as  such  agent  to  be  funds  belonging  to  Van's  and,  ulti- 
mately, funds  of  the  within  estate. 

2.  The  Funds  in  Dispute  Were  Held  by  Van's  in 
Trust  for  Security  Regardless  and  Irrespective 
of  the  Trust  Referred  to  in  Section  12300.3  of  the 
California  Financial  Code. 

A.  Express  and  Constructive  Trusts  Were  Created  by 
the  Execution  of  the  Agency  Franchise  and  Trust 
Agreement  by  Van's  and  Security  and  Their  Acts  Sub- 
sequent Thereto. 

Section  2221  of  the  California  Civil  Code  provides, 
"Subject  to  the  provisions  of  Section  852,  a  volun- 
tary trust  is  created,  as  to  the  trustor  and  benefi- 
ciary, by  any  words  or  acts  of  the  trustor,  indicat- 
ing with  reasonable  certainty:  (1)  an  intention  on 
the  part  of  the  trustor  to  create  a  trust,  and,  (2) 
The  subject,  purpose,  and  beneficiary  of  the  trust." 

Section  2222  of  the  Civil  Code  states, 

"Subject  to  the  provisions  of  Section  852,  a  volun- 
tary trust  is  created,  as  to  the  trustee,  by  any  words 
or  acts  of  his  indicating,  with  reasonable  certain- 
ty: 1.  his  acceptance  of  the  trust,  or  his  acknowl- 
edgment, made  upon  sufficient  consideration,  of 
its  existence ;  and,  2.  the  subject,  purpose,  and  bene- 
ficiary of  the  trust."  ("Section  852  of  the  Civil 
Code,  regarding  trusts  relating  to  real  estate  is  not 
here  relevant.) 
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The  Agency  Franchise  and  Trust  Agreement  by  and 
between  Security  and  Van's  [Ex.  "A";  R.  134-135.] 
expressly  provides  that  "Agent  shall  hold  all  (proceeds) 
in  trust  for  Security  entirely  separate  and  apart  from 
other  funds  in  possession  of  agent  until  remitted." 
It  appears  that  the  only  question  raised  herein  regard- 
ing the  compliance  of  said  agreement  with  the  above 
quoted  sections  of  the  Civil  Code  arises  regarding  the 
existence  of  the  "subject"  of  the  trust  provided  for  and 
obviously  intended  by  the  parties  to  the  agreement.  It  is 
unlikely  that  any  proceeds  from  the  sale  of  money  or- 
ders, checks,  etc.  were  in  existence  on  or  about  Novem- 
ber 15,  1962,  when  the  agreement  was  executed.  Trustee 
alleges  that  because  no  such  monies  were  then  in  exist- 
ence no  trust  other  than  those  referred  to  in  Financial 
Code  Section  12300.3  can  be  found  to  exist.  It  is  re- 
spectfully submitted  that  said  Agency  Franchise  and 
Trust  Agreement,  if  not  deemed  a  valid  trust  agree- 
ment or  declaration  of  trust,  is  at  least  a  contract  to 
settle  in  trust  the  proceeds  in  question  which  resulted 
in  a  valid  express  trust  of  said  monies  no  later  than 
upon  Van's  receipt  thereof.  It  is  further  submitted  that, 
even  if  this  Honorable  Court  should  determine  that  no 
such  express  trust  was  created  as  aforesaid,  it  is  clear 
that  said  monies  were  held  by  Van's  under  construc- 
tive trust. 

It  is  hereby  not  disputed  that 

"a  trust  may  fail  as  a  present  trust  because  the 
trust  property  sought  to  be  made  the  basis  of  it  is 
not  in  existence  or  because  the  property  which  is 
to  be  the  res  (although  existent)  is  not  owned  by 
the  settlor."  1  Bogert,  The  Lazv  of  Trusts  and 
Trustees,  Section  113,  page  575  (2nd  Edition, 
1965). 
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It  has  been  recognized  however,  that 

"there  may  be  a  contract  to  settle  in  trust  an  in- 
terest in  non-existent  subject-matter  at  a  future 
date  when  it  comes  into  being  and  the  promisor  ac- 
quires title  to  it.  Courts  of  lazv  treat  transactions 
which  purport  to  be  present  transfers  or  declara- 
tions of  trust  of  interests  in  future  things  as  not 
amounting  to  contracts  and  as  void.  Equity  has 
taken  a  different  attitude  toward  present  efforts  in 
return  for  consideration  to  create  present  trusts  in 
future  subject-matter.  It  has  reasoned  that  such  a 
transaction  could  not  have  been  intended  to  operate 
as  a  present  act  of  trust  creation  because  of  the  in- 
herent impossibility  of  such  an  effect.  The  parties 
must  therefore  have  expected  the  only  other  pos- 
sible presently  operative  result,  namely,  that  there 
should  arise  a  contract  to  create  a  trust  in  the  fu- 
ture. The  parties  are  not  to  be  deemed  to  have  in- 
tended a  futile  act.  Viewed  as  a  contract  to  create 
a  trust  in  the  future,  when  the  subject-matter  came 
into  being  and  was  acquired,  equity  found  that  in 
the  common  law  there  was  no  remedy  at  all.  The 
law  did  not  recognize  the  existence  of  such  a  con- 
tract. There  was  more  than  inadequacy  of  remedy; 
there  was  total  absence  of  remedy  at  law.  Equity 
therefore  took  the  position  that  it  would  give  spe- 
cific performance  or  its  equivalent.  When  the  sub- 
ject matter  came  into  existence  and  into  the  hands 
of  the  intended  settlor,  it  would  at  once  be  deemed 
to  be  held  in  trust,  without  any  act  of  appropria- 
tion by  the  intending  settlor,  assuming  that  there 
was  consideration  for  the  transaction.  In  other 
words,  if  one  purported  for  value  to  make  a  present 
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declaration  of  trust  of  corporate  shares  which  he 
did  not  own,  or  which  did  not  then  have  existence, 
and  later  the  declarant  gained  title  to  shares  of  the 
kind  described,  equity  would  treat  the  trust  as  tak- 
ing effect  on  the  acquisition  of  the  shares  and  an 
equitable  interest  as  then  passing  to  the  benefici- 
ary." 1  Bogcrt,  supra,  Section  113,  pages  575-576. 

Trustee  asserts  at  page  27  of  his  Opening  Brief  that 
the  case  of  Balian  v.  Balian's  Market,  48  Cal.  App.  2d 
150  (1941),  supports  the  proposition  that  because  the 
subject  of  the  intended  trust  was  not  in  existence  at 
the  time  the  agreement  was  executed,  the  trust  must 
fail.   The   facts   before   the   Court   in   the   Balian   case 
were  quite  complex.  Plaintiffs  alleged  an  oral  agreement 
to  place  all  earnings  and  property  acquired  by  the  mem- 
bers of  the  Balian  family  in  a  common  fund  or  trust; 
the  Court  found  that  only  one  of  the  several  children 
involved  was  of  age  at  the  time  of  the  alleged  agree- 
ment; the  agreement  contained  no  provisions  as  to  the 
matter  in  which  the  father,  as  trustee,  was  to  handle 
any   property   acquired,   nor   any   restrictions   upon   his 
disposing  of  all  or  any  part  thereof;  and  that  the  agree- 
ment merely  provided  for  distribution  to  the  children 
then  surviving  upon  the  death  of  the  father.  The  Court 
noted  that  there  was  no  property  or  res  upon  which 
the  alleged  trust  could  operate.  Balian  v.  Balian's  Mar- 
ket, supra,  pages  155-156.  The  Court  went  on  to  state: 
"We  think  the  terms  of  the  trust  agreement  are 
altogether  too  uncertain  and  tenuous  to  have  war- 
ranted the  trial  court  impressing  a  trust  on  any  of 
the  property.  The  agreement  of  trust  falls  far  short 
of  measuring  up  to  the  rule  laid  down  in  Lefrooth 
V.  Prentice,  202  Cal.  215  (259  Pac.  947).  There  it 
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is  said  (p.  227)  that  an  express  trust  must  be  'rea- 
sonably certain  in  its  material  terms;  and  this  re- 
quisite of  certainty  includes  the  subject  matter  or 
property  embraced  within  the  trust,  the  beneficiar- 
ies or  persons  in  whose  behalf  it  is  created,  the 
nature  and  quantity  of  interest  they  are  to  have 
and  the  manner  in  which  the  trust  is  to  be  per- 
formed.' (Italics  the  Court's)  A  most  casual  read- 
ing of  the  terms  of  the  oral  trust  which  we  have 
outlined  above  discloses  a  complete  failure  to  meet 
any  of  the  requirements  of  the  rule  laid  down  in 
the  Lefrooth  case. 

"Moreover,  to  the  creation  of  the  trust,  a  trust 
res  or  subject  matter  is  a  sine  qua  non.  .  .  ,'  'In 
order  for  trusts  to  exist  there  must  be  an  estate  to 
vest  in  the  trustee,  and  the  property  must  be 
clearly  and  definitely  pointed  out.'  (In  Re  Lamb, 
61  Cal.  App.  321  (215  Pac.  109).)  Here  there  was 
no  property  in  the  hands  of  the  alleged  trustee. 
The  cash  which  the  father  had,  totaling  $160.00 
had  already  been  turned  over  to  (the  son).  It  never 
became  a  part  of  any  trust  estate,  but  instead  was 
consumed  in  living  expenses.  Accordingly,  we 
think  that  for  want  of  a  trust  res,  and  because  of 
the  indefiniteness  of  the  terms  of  the  alleged  trust 
agreement,  the  agreement  was  not  enforceable.  .  .  ." 
Balian  v.  Balian's  Market,  supra,  page  156. 

It  is  submitted  that  the  Court  in  the  Balian  case 
found  the  uncertainty  surrounding  the  alleged  trust 
agreement,  the  designation  of  the  subject  or  res,  and  the 
entire  circumstances  of  the  transaction  and  parties  in 
question  to  warrant  a  refusal  by  the  lower  court  to  find 
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the  existence  of  a  trust.  It  is  further  submitted  that 
said  Court  did  not  hold  that  the  trust  failed  because  no 
subject  or  res  existed  at  the  outset. 

In  the  case  of  Molcra  v.  Cooper,  173  Cal.  259  (1916) 
the  California  Supreme  Court  stated,  at  page  262,  that 
"A  mere  promise  to  obtain  money  and  thereupon 
hold  it  in  trust  does  not  create  a  trust  until  it  is  at 
least  so  far  executed  that  the  money  has  been  ob- 
tained in  accordance  zvith  the  promise."  (Emphasis 
added.) 

In  the  Molera  case,  plaintiff  sued  upon  a  written 
promissory  note  for  $1,000.00  which  had  been  given  by 
defendant  to  a  decedent  whose  estate  plaintiff  repre- 
sented. In  defense,  defendant  alleged  that  the  note  had 
been  extinguished  by  an  oral  agreement  between  her 
and  the  decedent  under  which  defendant  had  agreed  to 
hold  the  sum  of  $1,000.00,  together  with  interest  from 
the  date  of  the  note,  in  trust  for  other  persons.  The 
Court  noted,  at  page  261,  that 

"It  is  not  alleged  that  the  defendant  then  had  in 
her  possession  or  under  her  control  the  money  ow- 
ing upon  said  note,  or  that  she  has  at  any  time 
since  procured  the  same  and  devoted  the  same  to 
said  trust,  or  that  she  was  then  or  has  been  since, 
solvent  and  able  to  do  so.  One  ground  of  (plain- 
tiff's ultimately  sustained  demurrer)  was  that  the 
answer  was  imcertain  in  that  it  cannot  be  ascer- 
tained therefrom  what  particular  monies  the  de- 
fendant held  in  trust  as  set  forth  therein,  or  wheth- 
er or  not  any  specific  amount  of  money  was  held 
in  trust.  In  view  of  this  ground  .  .  .  the  allegation 
that  the  defendant  has  ever  since  April   10,   1911 
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'held  and  does  now  hold  said  amount  of  money  upon 
the  trust  proposed'  is  not  to  be  construed  as  mean- 
ing that  the  defendant  then  had  the  money  in  hand, 
or  has  at  any  time  since  then  possessed  the  same 
and  devoted  it  to  said  trust.  .  .  .  The  case  must  be 
considered  upon  the  theory  that  all  (defendant)  did 
in  regard  to  the  creation  of  the  trust  was  to  agree 
that  she  zvoidd  thenceforth  hold  the  sum  of  money 
specified  in  the  note  in  trust  for  the  (benefici- 
aries). ...  It  is  clear  that  no  trust  was  created  by 
the  aforesaid  arrangement.  There  never  was  any 
property  in  existence  which  could  be  the  subject 
of  the  trust."  (Emphasis  added.) 

The  Court  went  on  to  make  the  statement  initially 
quoted.  It  is  submitted  that,  had  the  defendant  been 
able  to  show  that  she  subsequently  acquired  the  money 
to  be  held  in  trust,  the  Supreme  Court  would  have 
found  that  a  trust  existed  under  the  facts.  Otherwise, 
the  italicized  portion  of  the  initial  quotation  from  the 
case  could  have  and  most  certainly  would  have  been  de- 
leted from  the  opinion. 

It  is  not  now,  nor  has  it  ever  been  the  position  of 
the  undersigned  that  a  trust  can  exist  without  a  sub- 
ject or  res.  Rather,  it  is  submitted  that  the  monies  in 
dispute  herein  became  the  subject  or  res  of  an  express 
trust  upon  their  acquisition  by  Van's.  As  noted  in  89 
Corpus  Juris  Secundum,  Trusts,  Section  24,  page  741, 

'Tt  has  been  held  .  .  .  that  a  declaration  of  trust  of 
property  executed  before  the  acquisition  of  proper- 
ty, does  not  fail  for  want  of  the  requisite  subject 
matter,  but  that  the  instrument  takes  full  effect 
when  the  subsequent  title  vests  in  the  declarant". 
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It  is  submitted  that  the  Supreme  Court  of  Califor- 
nia, in  the  Molera  case,  expressly  recognized  said  rule, 
and  the  sparseness  of  California  cases  on  point  attests 
to  its  general  recognition. 

Section  2217  of  the  California  Civil  Code  provides 
"An  involuntary  trust  is  one  which  is  created  by  opera- 
tion of  law."  Section  2223  of  the  Civil  Code  states  that 
"One  who  wrongfully  detains  a  thing  is  an  involuntary 
trustee  thereof,  for  the  benefit  of  the  owner.",  and  Sec- 
tion 2224  provides  that  "One  who  gains  a  thing  by 
fraud,  accident  mistake,  undue  influence,  the  violation 
of  a  trust,  or  other  wrongful  act,  is,  unless  he  has  some 
other  and  better  right  thereto,  an  involuntary  trustee  of 
the  thing  gained,  for  the  benefit  of  the  person  who 
would  otherwise  have  had  it."  Even  if  no  express  trust 
is  found  herein  by  this  Honorable  Court,  it  appears 
clear  that  Van's,  as  agent  of  Security,  acted  in  viola- 
tion of  its  agency  agreement  by  its  failure  to  hold  the 
proceeds  separate  and  apart  from  other  funds  in  its 
possession.  [R.  110,  lines  24-31.]  4  Witkin,  Summary 
of  California  Law,  Trusts,  Section  87,  page  2970,  indi- 
cates that  the  trusts  provided  for  in  Sections  2223  and 
2224  of  the  Civil  Code  are  what  are  commonly  known 
as  "constructive  trusts".  Furthermore,  there  is  ample 
authority  to  the  effect  that  an  agent's  breach  of  his 
duties  will  prompt  the  Court  to  impose  such  a  trust.  4 
Witkin,  supra.  Section  90.  page  2973,  and  cases  there 
cited;  49  Cal.  Jur.  2d,  Trusts,  Section  386,  page  232, 
Note  18.  Even  in  the  absence  of  a  valid  trust  under  Fi- 
nancial Code  Section  12300.3  and  an  express  trust  cre- 
ated by  and  between  Van's  and  Security,  it  is  therefore 
respectfully  submitted  that  the  facts  in  the  case  at  bar 
warrant  and  require  the  imposition  of  a  constructive 
trust  herein. 
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3.  It  Is  Not  Disputed  That  Security  Must  Trace 
the  Trust  Subject  or  Res,  and  Bumb,  as  Trustee 
of  the  Estate  of  Security,  Has  Done  so  to  the 
Extent  Required  by  CaUfornia  Law. 

The  parties  to  the  within  proceeding  have  agreed  that 
the  funds  held  by  the  Association  in  the  sum  of 
$2,014.99  represent  monies  which  were  on  deposit  in 
Van's  bank  account  prior  to  October  15.  1963,  which 
represented  money  orders  sold  by  Van's  for  Security. 
[R.  110,  Hnes  23-27.]  It  is  thus  submitted  that  trust 
funds  in  the  sum  of  $2,014.99  (whether  they  be  deemed 
the  subject  of  a  statutory,  express,  or  constructive 
trust)  have  been  fully  and  adequately  traced  and  that 
Bumb,  as  Trustee  of  the  Estate  of  Security,  is  clearly 
entitled  thereto. 

As  to  the  balance  of  $1,094.17,  Section  12300.3  of 
the  California  Financial  Code  provides,  in  part, 

''If  ...  an  agent  .  .  .  shall  commingle  (receipts  here- 
tofore discussed)  with  those  of  his  own,  all  assets 
of  such  agent  shall  be  impressed  with  a  trust  in 
favor  of  .  .  .  the  licensee  in  an  amount  equal  to  the 
aggregate  funds  received  or  which  should  have 
been  received  by  the  agent.  .  .  .  Such  trust  shall 
continue  until  an  amount  equal  to  said  funds  is  sep- 
arated from  those  of  the  agent  and  transmitted  to 
the  licensee  or  deposited  in  the  trust  account  of  li- 
censee. .  .  ." 

It  is  respectfully  submitted  that  this  portion  of  Sec- 
tion 12300.3  provides  a  remedy  in  the  nature  of  or  anal- 
ogous to  a  resulting  or  constructive  trust  upon  the  as- 
sets of  a  commingling  agent.  It  alleviates  the  difficulties 
which  might  otherwise  be  experienced  in  attempting  to 
trace  wrongfully  commingled  funds,  and  to  this  extent 


—26— 

may  be  said  to  constitute  an  important  change  in  the 
trust  law  of  the  State  of  California.  Even  if  the  quoted 
language  be  deemed  to  create  a  statutory  trust,  it  is 
submitted  that  the  creation  thereof  is  fully  within  the 
authority  of  the  California  Legislature;  that  it  is  a 
trust,  not  a  lien,  and  should  not  be  treated  as  the  latter 
under  the  Bankruptcy  Act;  and  that  the  $1,094.17 
which  is  the  res  thereof  was  in  the  possession  of  Van's 
as  agent  of  Security,  and  thus  within  the  possession  of 
Security  within  the  meaning  of  Section  67(c)(2)  of 
the  Bankruptcy  x\ct,  all  for  the  same  reasons  as  pre- 
viously set  forth  at  length  above. 

4.  The  Funds  in  Dispute  Are  Trust  Funds  and  Are 
Not  Within  the  Scope  of  Section  64  of  the  Bank- 
ruptcy Act. 

As  recognized  in  4  Collier,  supra,  paragraph  70.25, 
page  1202,  et  seq. 

"The  Rule  is  elementary  that  a  trustee  in  bank- 
ruptcy .  .  .  succeeds  only  to  the  title  and  rights  in 
the  property  that  the  debtor  possessed,  but  armed, 
of  course,  with  the  special  rights  and  powers  con- 
ferred upon  the  trustee  by  the  Act  itself.  There- 
fore, where  the  bankrupt  or  debtor  was  in  the  pos- 
session of  property  impressed  with  a  trust  which 
is  valid  under  the  terms  of  the  Act,  the  bankruptcy 
or  reorganization  trustee  can  only  hold  such  prop- 
erty subject  to  the  outstanding  interest  of  the  bene- 
ficiaries. When  it  appears  that  the  bankrupt  was 
only  a  trustee  and  had  no  beneficial  interest  in  or 
claim  against  the  property,  even  though  he  held 
the  legal  title  thereto  which  passed  to  the  bank- 
ruptcy trustee,  the  Court  should  turn  the  property 
over  to  its  true  owners  where  possible." 
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As  further  stated  in  the  treatise,  "The  system  of  pri- 
orities established  by  Section  64  for  the  distribution  of 
the  estate  to  unsecured  creditors  does  not  govern  or  con- 
trol the  payment  or  delivery  of  the  trust  property."  4 
Collier,  supra,  paragraph  70.25,  page  1204;  and  see 
3  Remington,  supra.  Section  1212  ct  seq.,  page  48  et 
seq. 

In  view  of  the  above,  it  is  submitted  that  Section  64 
of  the  Bankruptcy  Act  has  no  application  herein  be- 
cause the  funds  in  question  are  trust  funds  as  afore- 
said. 

Conclusion. 

For  the  foregoing  reasons,  the  Order  of  the  District 
Court  should  be  affirmed  and  the  funds  which  are  the 
subject  of  the  within  appeal  should  be  ordered  turned 
over  to  Bumb  as  Trustee  of  the  Estate  of  Security. 

SULMEYER  &  KUPETZ, 

By  Robert  W.  Alberts, 
Attorneys  for  Appellee 
A.  J.  Bumb. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  Brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  9th  Circuit, 
and  that,  in  my  opinion,  the  foregoing  Brief  is  in  full 
compliance  with  those  rules. 

Robert  W.  Alberts 
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For  the  Ninth  Circuit 


Eastland  Construction  Co.,  Inc., 

AiJpellant, 

vs. 

Keasdky  and  Mattison  Company, 

Appellee. 


APPELLANT'S  REPLY  BRIEF 


Relying  in  the  final  analysis,  upon  a  hypertechnical  in- 
terpretation of  the  so-called  ''present  tense"  language  of 
Section  12  of  the  Clayton  Act  (15  U.S.C.  22),  most  of 
appellee's  other  arguments  in  favor  of  affirmance  are 
irrelevant.  Appellee  spends  a  considerable  amount  of  time 
pointing  out  that  "it  was  not  an  inhabitant  of"  or  "found 
Avithin"  or  "not  in  fact  transactiiig  business  in"  the 
Northern  District  of  California  at  the  tune  suit  was 
brought.  All  of  these  facts  counsel  for  appellant  conceded 
in  open  Court  in  argmnent  before  the  District  Judge 
and  simply  are  not  in  issue  here.  Moreover,  the  almost 
passionate  rehash  of  the  criminal  and  civil  litigation 
with  the  Government  is  beside  the  point.  Accusations  that 
the  Government  engaged  in  a  process  of  "almost  continual 
harassment"    and    that    the    litigation    instituted    by    the 


grand  jury  and/or  Department  of  Justice  was  "spuri- 
ous", tend  only  to  obscure  the  importance  of  the  legal 
issue  presented  for  determination  by  this  Court.^ 

In  short,  appellee's  argument  boils  down  to  this:  That 
it  has  been  acquitted  of  criminal  charges  levied  by  the 
Government  and  has  been  dismissed  from  the  companion 
civil  suit  on  the  ground  of  mootness.  This  having  been 
accomplished,  K  &  M  should  not  be  subjected  to  further 
litigation,  particularly  in  a  forum  where  it  does  not  main- 
tain the  headquarters  for  its  corporate  shell.  This  argu- 
ment is  neither  appealing  when  approached  from  the 
standpoint  of  reason  nor  is  it  consistent  with  the  overall 
design  of  Congress  in  encouraging  enforcement  of  the 
antitrust  laws  by  means  of  private  litigation. 

Appellee  has  chosen  to  ignore  the  logical  argument  that 
Congress  could  not  have  intended,  on  the  one  hand,  to 
encourage  private  litigants  to  await  the  outcome  of 
Government  litigation  and  penalize  potential  antitrust 
plaintiffs  if  they  wait  by  requiring  these  plaintiffs 
(usually  small  companies)  to  chase  the  alleged  corporate 
violators  across  the  country  in  order  to  prosecute  their 
claims.    Indeed,  appellee  makes  no  meaningful  argument 


^An  examination  of  the   record  in  the  criminal  case  hardly 
supports  the  assertions  that  the  Government  engaged  in  harass- 
ment or  that  the  litigation  was  spuj-ions.    Much  of  the  Govern-   , 
ment's  strongest  evidence  was  exchided  by  the  District  Court  | 
on    asserted    constitutional    grounds    which    could    not    possibly   ' 
affect  the  admissibility  of  the  evidence  in  this  civil  proceeding. 
Needless  to  point  out  the  bui'den  of  proof  standards  are  wliolly 
different  and  the  DistT-ict  Judge's  comments  in  the  criminal  case 
that  the  Government  had  not  even  met  the  burden  of  proof  test 
in  a  civil  case  must  be  i-ead  in  the  light  of  the  fact  that  sub- 
stantial and  extremely  important  segments  of  the  Goveriunent's 
proposed  proof  were  never  admitted  into  evidence. 


that  tho  procedural  statutes  governins^  the  conduct  of 
trel)!e  (himag-e  litigation  must  be  read  as  a  harmonizing 
and  interhu'ing  text  rather  than  literally  and  individually. 

There  is  no  question  ])ut  that  the  tolling  i)rovisions  of 
Section  5  of  the  Clayton  Act  (15  U.S.C.  16(b))  deal  with 
the  time  when  an  antitrust  case  may  be  instituted.  But,  in 
extending  that  time  for  the  nuitual  benelit  of  prospective 
plaintiffs  and  actual  defendants  alike,  Congress  could  not 
have  intended  to  make  prospective  plaintiffs  give  up  their 
right,  granted  to  them  expressly,  to  conmience  the  litiga- 
tion at  a  place  where  the  alleged  unlawful  activities  ad- 
versely affected  the  plaintiff — a  forum  in  which  defendant 
was  transacting  business  at  the  time  of  the  alleged  milaw- 
ful  activities.  And  appellee  is  unable  to  point  to  a  single 
case  in  any  Court  of  Appeals  or  in  the  Supreme  Court 
which  approves  its  view  that  a  literal  and  isolated  inter- 
pretation of  Section  12  of  the  Clayton  Act  (15  U.S.C.  22) 
is  required. 

Characterizing  the  "hit  and  run"  language  of  U.S.  v. 
Sco phony,  333  U.S.  795  (1958)  as  "dictum",  appellee  im- 
plicitly concedes  that,  despite  the  "present  tense"  lan- 
guage of  Section  12  of  the  Clayton  Act,  the  Supreme 
Court  would  not  tolerate  a  situation  in  which  the  de- 
fendant "retreated"  or  "hit  and  ran".  But  appellee 
argues  tliis  is  not  such  a  ease.  We  submit  that  neither  the 
Supreme  Court  in  Scophony  nor  Congress  ever  contem- 
plated a  rule  which  makes  venue  turn  upon  an  exhaustive 
fact  analysis  of  the  reason  why  a  defendant  has  retreated 
from  the  forum  in  which  an  alleged  injury  occurs.  No- 
where have  the  Supreme  Court  or  the  Congress  exhibited 
any    concern    with    the    reasons    for    which    a    defendant 


retreats.  What  Congress  and  the  Supreme  Court  were 
concerned  with  was  the  fact  of  retreat  itself.  Retreat, 
for  any  reason  (whether  to  avoid  suit  or  for  legitimate 
business  purposes),  has  the  necessary  effect  of  defeating 
or  delaying  the  plaintiff's  right  to  prosecute  the  action. 

Moreover,  appellee's  argument  that  it  should  not  be 
required  to  defend  this  suit  some  3000  miles  from  its  place 
of  business  is  precisely  the  argument  which  the  Supreme 
Court  rejected  in  Scophony.  For  in  that  case  the  Supreme 
Court  recognized  that  a  plaintiff  of  small  means  would  be 
subjected  to  the  "often  insuperable  obstacle  of  resorting 
to  distant  formns  for  redress  of  wrongs  done  in  their 
places  of  business  or  residence".  And  in  Scophony  the 
Supreme  Court  reiterated  that  it  was  unwilling  to  con- 
strue Section  12  in  a  manner  "to  bring  back  the  evils 
it  abolished  .  .  .  and  thus  to  defeat  its  policy  ...  so  as] 
to  make  another  amendment  necessary".  (333  U.S.  795] 
at  808,  817.) 

The  Supreme  Court  has  spoken.  In  those  instances  where 
a  burden  is  involved  in  coimnencing  or  defending  anti- 
trust litigation,  it  is  clear  that  the  Court  has  elected 
that  the  defendant — usually  a  large  corporation  whose 
activities  ordinarily  are  much  wider  in  scope  than  those 
of  the  normally  localized  plaintiff — must  bear  that  burden. 

Appellee's  argument  that  reversal  of  the  decision  below 
would  frustrate  the  purposes  of  the  Clayton  Act  and 
would  "penalize  Keasbey  and  Mattison's  decision  to 
liquidate  .  .  ."  is  but  another  imisassioned  plea  which 
assmnes  that  there  is  "penalty"  involved  in  defending 
a  suit  at  a  place  where  it  clearly  could  have  been  brought 
but  for  K  &  M's  "retreat".    Indeed,  there  is  no  penalty 


involved  here  except  to  plaintiff.  The  decision  below 
effectively  precludes  this  plaintiff  from  chasing  appellee 
across  the  country  in  order  to  seek  restitution  for  the 
overcharg-es  alleged.  It  thus  assists  in  insulating  this 
defendant  from  potential  civil  liability  and  grants  to 
appellee  a  privilege  which  Congress  could  not  conceivably 
have  intended  in  drafting  the  procedural  framework 
dealing  with  the  institution  and  conduct  of  treble  damage 
litigation. 

Appellee  has  feebly  attempted  to  distinguish  Ross-Bart 
Port  Theatre  v.  Eagle  Lion  Films,  140  F.Supp.  401  (E.D., 
Va.  1954).  Asserting  that  Ross-Bart  dealt  mth  the  issue 
of  service  of  process  and  not  venue,  defendant  cites,  out 
of  context,  a  single  sentence  at  page  403  of  the  opinion, 
intending  to  leave  the  impression  that  the  subject  of 
improper  venue  was  not  at  all  at  issue.  But  the  opinion 
read  in  context  leaves  no  doubt  that  venue  was  the  key 
question  presented  by  the  moving  party.  In  the  second 
sentence  of  the  opinion,  the  District  Judge  recites  that 
defendant  "has  moved  to  quash  the  process  and  dismiss 
the  action  for  lack  of  venue".  Further,  in  the  first  para- 
graph of  the  opinion,  the  District  Judge  notes  that 

"the  only  ground  of  the  motion  now  is  that  the  de- 
fendant was  not  at  the  time  of  the  execution  of  the 
summons  an  inhabitant  or  resident  of  the  Eastern 
District  of  Virginia,  was  not  found  there,  had  no 
agent  there,  was  not  transacting  business  therein  and 
hence  was  not  subject  to  suit  in  this  Court  and  has 
not  been  brought  here  by  such  service."  (Emphasis 
added.) 

It  is  quite  clear  that  Ross-Bart  stands  for  the  proposi- 
tion that  a  defendant  need  not  be  transacting  business  at 
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I. 
JURISDICTION 

Judge  Zirpoli  in  the  court  belo^v  dismissed  the  action 
as  to  defendant  K  &  M  for  improper  venue  under  §  12  of 
the  Clayton  Act,  15  U.S.C.  22,  in  that  it  was  conceded  by 
plaintiff-appellant  that  for  almost  2i/^  years  prior  to  the 
time  this  action  was  brought,  the  defendant  had  not  trans- 
acted business  in  California, 

Since  the  judgment  entered  on  April  2,  1965  Avas  final 
as  to  K  &  M,  we  concede  that  Your  Honorable  Court  has 
jurisdiction  to  hear  this  appeal. 
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II. 
STATUTE  INVOLVED 

15  U.S.C.  22  provides: 

"That  any  suit,  action,  or  i)roeeeding  under  the  anti- 
trust laws  against  a  corporation  may  be  brought  not 
only  in  the  judicial  district  whereof  it  is  an  inhabitant, 
but  also  in  any  judicial  district  wherein  it  may  be  found 
or  transacts  business;  and  all  process  in  such  cases 
may  be  served  in  the  district  of  which  it  is  an  inhabi- 
tant, or  wherever  it  may  be  found." 

III. 
STATEMENT  OF  THE  CASE 

Because  the  instant  complaint  mirrors  a  federal  indict- 
ment brought  against  Keasbey  &  Mattison  Co.  in  June  of 
1962  and  a  parallel  federal  civil  complaint  against  Keasbey 
&  Mattison  Co.  filed  July  25,  1962,  the  outcome  of  these 
federal  actions  and  certain  findings  therein  are  relevant  to 
this  motion  to  dismiss. 

On  May  21,  196-1,  a  Federal  Jury  in  Philadelphia  after 
a  trial  lasting  four-and-one-half  months  brought  in  a  ver- 
dict of  not  guilty  in  a  criminal  anti-trust  case,  (Criminal 
No.  21118  R.  p.  52)  thereby  exonerating  the  defendant 
Keasbey  &  Mattison  Co.  (hereafter  referred  to  as  K  &  M) 
and  its  co-defendant,  Johns-Manville  Corporation,  of  all 
charges  of  alleged  violations  of  the  anti-trust  laws  in  con- 
nection with  the  manufacture  and  sale  of  asbestos-cement 
pipe. 

On  December  22,  1964,  the  District  Court  Judge  who 
heard  the  criminal  case,  granted  summary  judgment  for 
K  &  M  in  the  Government  companion  civil  case  (Civil  No. 
31791)^  on  the  ground  of  mootness,  inasmuch  as  K  &  M 


1.  This  ended  the  civil  suit  against  K  &  M.  Insofar  as  plaintiff's 
statement  that  "A  companion  civil  case  is  now  pending,"  (plaintiff's 
brief,  footnote  1  at  p.  4)  applies  to  K  &  M,  it  is  in  error. 
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had  sold  its  asbestos-cement  pipe  assets  and  gone  out  of 
business.  See  U.S.  v.  Johns-Manville,  et  al.,  237  F.  Supp. 
885  (PID.  Pa.,  1964) ;  opinion  appears  in  Record  at  pages 
55  through  72.  In  his  opinion,  the  District  Court  Judge 
made  it  clear  that  even  applying  the  ''fair  preponderance" 
burden  of  proof  test  for  a  civil  case,  that  the  Government 
had  failed  to  prove  its  charges  of  conspiracy  and  further 
that  the  K  &  M  decision  to  go  out  of  business  and  sell  the 
pipe  business  ''was  dictated  by  valid  and  bona  fide  business 
reasons"  (R.  p.  59) ;  and  was  not  done  to  avoid  the  impact 
of  the  anti-trust  laws.  (R.  p.  70) 

Tims,  came  to  an  end  an  extraordinary  chapter  of  almost 
continuous  harassment  of  the  defendant  by  the  F.B.I.,  the 
Justice  Department,  various  Government  counsel  and  sev- 
eral Grand  Juries  over  a  period  of  almost  nine  years. 
(R.  p.  70) 

The  present  Summons  and  Complaint  has  been  brought 
against  K  &  M  by  a  plaintiff,  who  has  never  bought  an  inch 
of  pipe  from  defendant  and  who  has  never  had  any  business 
dealings  with  the  defendant.  (R,  p.  2)  It  calls  upon  the 
defendant  to  retain  counsel  and  appear  to  defend,  in  a 
jurisdiction  some  3,000  miles  away  from  its  home,  a  ground- 
less claim  based  upon  almost  a  verbatim  copy  of  the  Indict- 
ment and  complaint  in  the  two  cases  where  defendant  has 
already  been  completely  exonerated. 

In  an  effort  to  head  off  any  further  burdensome  expense, 
the  defendant,  K  &  M  moved  the  District  Court  below  to 
strike  off  the  service,  or  in  the  alternative,  to  dismiss  the 
action  because  of  improper  venue,  to  grant  summary  judg- 
ment for  the  defendant,  and  to  grant  a  stay  of  all  discovery 
proceedings  on  the  issue  of  the  defendant's  alleged  liability 
to  plaintiff  (R.  p.  154)  pending  disposition  of  these  motions. 
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The  court  below  found  that  venue  was  improper  and  by 
order  of  April  2nd,  1965,  judgment  was  entered  for  defend- 
ant K  &  M. 

Plaintiff  appealed.  This  brief  is  filed  by  defendant-appel- 
lee in  opposition  to  plain  tiff -appellant's  position. 

IV. 

QUESTION  PRESENTED 

In  determining  proper  venue  under  15  U.S.C.  22  in  a 
private  anti-trust  action  for  damages,  must  not  the  opera- 
tive facts  of  defendant's  business  activities  Avithin  a  judi- 
cial district  be  determined  as  of  the  date  the  court's  juris- 
diction attaches  and  not  as  of  the  date  when  the  alleged 
cause  of  action  arose? 

V. 
SUMMARY  OF  ARGUMENT 

1.)  15  U.S.C.  22,  couched  as  it  is  in  the  present,  not  past 
tense,  means  exactly  what  it  says — i.e.  that  the  operative 
facts  as  to  business  activity  which  determine  where  a  pri- 
vate treble  damage  action  under  the  anti-trust  laws  may 
be  brought,  are  to  be  determined  as  of  the  date  the  action 
is  brought — and  not  as  of  the  date  when  the  alleged  cause 
of  action  arose.  Sclireiher  v.  Loews,  Inc.,  147  F.  Supp.  319 
(U.S.D.C,  W.D.  Mich.  S.D.  1957) ;  Neumiarh  v.  Aheel,  (D.C. 
N.Y.  1952)  CCH  1952  Trade  Cases  H  67,268. 

2.)  The  1955  amendment  to  Section  5  of  the  Clayton  Act, 
now  15  U.S.C.  16  (b),  which  provides  for  tolling  of  the 
statute  of  limitations  during  pendency  of  the  Govern- 
ment's civil  or  criminal  action,  has  no  relevance  or  bearing 
whatsoever  on  the  place  where  a  private  treble  damage 
action  may  be  brought.  This  amendment  manifests  no  in- 
tent of  the  Congress  to  amend  or  broaden  the  applicable 
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venue  statutes.  It  applies  to  when,  and  not  where,  such  an 
action  may  be  brought, 

3.)  There  is  nothing  in  the  holding  or  the  opinion  in 
U.  S.  V.  Scophony  Corporation,  333  U.S.  795,  68  S.  Ct.  855 
(1948),  that  supports  plaintiff — appellant's  position  on 
venue — since  the  Court  there  specifically  used  the  present 
tense  test  in  measuring  the  defendant's  activities  for  venue 
purposes. 

Furthermore,  the  Supreme  Court's  reference  at  page  808 
to  a  foreign  corporation's  "hit  and  run"  activities  has  no 
bearing  on  the  instant  case,  where,  as  here,  there  was  a 
bona  fide  termination  of  all  business  activities,  wherever 
previously  conducted ;  and,  as  pointed  out  by  Judge  Zirpoli, 
the  defendant  "K  &  M  ceased  to  do  business  in  California 
and  has  not  done  any  business  in  this  state  .  .  .  for  two 
years,  five  months  and  18  days"  prior  to  the  filing  of  suit 
in  this  case.  (R.  p.  149) 

VI. 

ARGUMENT 
A.     Introduction. 

By  way  of  .introduction,  may  we  respectfully  call  to  your 
Honorable  Court's  attention  the  decision  of  District  Court 
Judge  Van  Dusen  in  granting  summary  judgment  for  K  &  M 
in  the  Government  civil  case  U.  S.  v.  Jolms-ManviUe  et  al., 
237  F.  Supp.  885  (E.D.  Pa.,  1964).  This  Opinion,  together 
with  the  supporting  affidavits  on  which  he  relied  in  part,  is 
attached  as  Exhibit  E  to  the  K  &  M  Motion  papers  (R.  55 
through  149).  It  gives  a  much  clearer  picture  of  some  of 
the  more  basic  facts  than  we  could  or  should  attempt  to 
set  forth  in  this  Memorandum  Brief. 

Suffice  it  to  say  that  on  or  after  June  1,  1962,  K  &  M, 
in  an  arm's  length  transaction  and  unrelated  to  the  spurious 
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anti-trust  charges  levelled  against  it,  sold  all  of  its  asbestos 
pipe  equipment  and  assets  in  exchange  for  shares  of  stock 
in  the  acquiring  corporation,  Certain-teed  Products  Cor- 
poration. K  &  M  then  liquidated  its  cash  and  remaining 
assets,  i.e.  the  shares  of  Certain-teed  stock,  by  making 
distributions  to  its  shareholders.  On  and  after  June  1, 
1962,  Certain-teed  took  over  some  of  K  &  M's  employees, 
but  not  its  principal  executive  officers,  and  began  to  operate 
the  business  it  had  purchased  from  K  &  M. 

B.      Defendant's  Activities   Do   Not  Meet  Any  of  the  Tests  for 
Venue  Under  15  U.S.C.  22. 

Plaintiff  seeks  to  establish  venue  under  §  12  of  the  Clay- 
ton Act,  15  U.S.C.  22-,  which  reads  as  follows : 

"Any  suit,  action,  or  proceeding  under  the  anti-trust 
laws  against  a  corporation  may  be  brought  not  only 
in  the  judicial  district  whereof  it  is  an  inhabitant  but 
also  in  any  district  wherein  it  may  be  found  or  trans- 
acts business;  and  all  process  in  such  cases  may  be 
served  in  the  district  of  which  it  is  an  inhabitant,  or 
wherever  it  may  be  found.  Oct.  15,  1914,  c.  323,  §  12, 
38  Stat.  736." 

What  then  are  the  legal  tests  to  be  applied  in  determining 
whether,  at  the  time  the  action  was  brought^,  K  &  M  was: 

(1)  an  inhabitant  of, 

(2)  found  in,  or 

(3)  transacting  business  in 

the  Federal  Judicial  Northern  District  of  California? 


2.  If  there  is  no  venue  under  15  U.S.C.  22,  a  fortiori,  venue 
would  fail  under  §  4  of  the  Claj^on  Act— 15  U.S.C.  15. 

3.  The  jurisdiction  facts  which  control  the  procedural  questions  of 
venue  are  determined  as  of  the  time  suit  was  brought.  See  Schreiber 
V.  Loews,  Inc.,  147  F.  Supp.  309  (U.S.D.C.  Michigan,  S.D.  1957). 


1.  K    &    M    WAS    NOT    "AN    INHABITANT    OF"    THE    FEDERAL    JUDICIAL 
NORTHERN   DISTRICT  OF  CALIFORNIA. 

K  &  M  was  clearly  not,  at  the  time  the  instant  action 
was  brought,  "an  inhabitant  of"  the  Federal  Judicial  North- 
ern District  of  California.  The  term  "inhabitant"  has  been 
held  to  mean  the  state  of  incorporation  or  where  the  corpo- 
ration has  its  principal  place  of  business.  See  U.S.  v. 
Scophony  Corp.,  333  U.S.  795  at  809,  footnote  20. 

As  appears  from  the  affidavit  of  C.  B.  Brown,  the  present 
President  of  K  &  M  (See  Exhibit  F  attached  to  the  Motion, 
R.  p.  13),  K  &  M,  at  the  time  this  suit  was  commenced,  had 
no  place  of  business  or  office  within  the  State  of  California, 
and  had  never  been  incorporated  in  the  State  of  California. 
K  &  M  is  and  always  has  been  incorporated  solely  under 
the  laws  of  the  Commonwealth  of  Pennsylvania.  Thus,  for 
venue  purposes,  it  is  an  "inhabitant"  only  of  Pennsylvania, 
and  may  only  be  sued  within  the  proper  judicial  district 
located  within  that  State. 

2.  K  &  M  WAS  NOT  "FOUND  WITHIN"  THE  FEDERAL  JUDICIAL  NORTH- 
ERN  DISTRICT  OF  CALIFORNIA. 

As  pointed,  out  in  the  Eastman  case,  infra,  the  term 
"found  in"  means  being  present  within  a  state  through  the 
jpresence  of  officers  or  agents  carrying  on  the  corporation's 
business.  See  Eastman  Co.  v.  Southern  Photo,  273  U.S. 
359  at  371. 

Here  again,  the  affidavit  of  Mr,  Brown,  and  the  Opinion 
of  Judge  Van  Dusen  (Ex.  E,  R.  p.  55)  with  the  accompany- 
ing affidavits  attached  to  that  Opinion  (R.  p.  73-149),  make 
it  clear  that  since  June  1,  1962,  K  &  M  has  done  no  business 
whatsoever  in  California  or  elsewhere;  has  sold  all  of  its 
assets ;  has  no  employees ;  and  in  the  words  of  Mr.  Brown 
"is  nothing  more  than  a  paper  shell  awaiting  tinal  tax  clear- 
ance from  the  Commonwealth  of  Pennsylvania,  following 


receipt  of  wliich  it  will  file  with  the  Secretary  of  the  Com- 
monwealth of  Pennsylvania,  Articles  of  Dissolution  which 
will  terminate  its  corporate  existence."  (See  Brown  affi- 
davit, Ex.  F  ^  1  R.  p.  13) 

3.      K&M  WAS  NOT  "TRANSACTING  BUSINESS  IN"  THE  FEDERAL  JUDICIAL 
NORTHERN  DISTRICT  OF  CALIFORNIA. 

As  pointed  out  in  U.S.  v.  Scophony  Corp.,  the  term  "trans- 
acting business"  as  used  in  §  12  of  the  Clayton  Act,  was 
intended  to  liberalize  and  broaden  the  earlier  concepts  of 
venue — so  that  today  the  test  for  venue  under  this  Section 
now  becomes  "the  practical  everyday  business  or  commer- 
cial concept  of  doing  or  carrying  on  business  of  any  sub- 
stantial character".  See  333  U.S.  795  at  807. 

Here  again,  it  is  clear  that  under  this  test,  K&M  was 
not  transacting  business  in  California  at,  or  for  some  time 
prior  to  the  instant  suit  having  been  started,  because  on 
and  after  June  1,  1962,  it  transacted  no  business  anywhere. 
Furthermore,  as  appears  from  Mr.  Brown's  affidavit,  at 
no  time  has  the  defendant,  K  &  M  ever  sold  any  pipe  to 
the  plaintiff  or  had  any  business  transactions  with  it  in 
California  or  elsewhere. 

C.  The  Test  of  Business  Activities  Under  15  U.S.C.  22  Is  Phrased 
in  the  Present — Not  the  Past  Tense.  Thus  the  Business  Activi- 
ties of  a  Defendant  Are  Measured  as  of  the  Date  When  the 
Action  Is  Begun. 

While  the  question  of  venue  is  admittedly  a  procedural 
one,  and  might  be  viewed  by  some  as  a  technical  defense, 
we  believe  that  this  defense  has  special  merit  and  applica- 
tion to  the  case  at  bar.  The  very  concept  of  venue  contem- 
plates that  there  should,  in  all  fairness,  be  certain  restric- 
tions on  the  extent  to  which  a  party  may  be  sued  in  various 
parts  of  this  large  country  in  which  we  live.  As  was  said 
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in  JacoJison  r.  IiididnapoUs  Power  and  Light  Co.,  163  F. 

Supp.  218  (N.D.  Ind.  1958): 

"ITistorioally  tlie  privilege  of  venue  lias  been  allowed 
so  that  suits  will  be  brought  in  forums  having  a  logical 
connection  Avith  the  parties  to  the  litigation.  Generally 
venue  relates  to  the  convenience  of  the  parties  and 
affords  a  defendant  some  protection  against  the  threat 
of  being  forced  to  defend  an  action  at  a  place  far  re- 
moved from  his  residence."  (at  223) 

Here,  a  plaintiff,  who  has  never  bought  any  products 
from  the  defendant  or  never  had  any  business  dealings 
with  it,  has  chosen  to  bring  an  action  under  an  Act  of 
Congress  which  spells  out  exactly  the  terms  and  conditions 
on  how  and  where  such  an  action  may  be  brought. 

The  plaintiff  has  not  followed  the  mandate  of  Congress 
in  choosing  the  place  of  suit — at  least  as  regards  the  de- 
fendant, K  &  M.  Plaintiff,  instead,  has  chosen  a  forum 
which  may  be  convenient  for  his  counsel  but  one  which 
would  work  a  great  hardship  on  the  defendant.  Further- 
more, none  of  the  cases  plaintiff  has  cited  as  supiDorting 
his  view  of  Congressional  policy  deal  with  venue.  (Plain- 
tiff's brief  p.'7f.)  They  seem  rather  to  deal  with  matters 
having  far  different  policy  considerations:  Flintkote  Com- 
pany V.  Lysfjord,  246  F.  2d  368,  398  (9th  Circuit,  1957) 
deals  with  joint  and  several-liability  for  punitive  damages ; 
Olympic  Refining  Co.  v.  Carter,  332  F.  2d  260,  264  (9th 
Circuit,  1964)  with  discovery;  Lawlor  v.  National  Screen 
Service,  349  U.S.  322  (1955)  with  res  judicata  effect  of  a 
previous  action  with  different  defendants;  Bruce' s  Juices, 
Inc.  V.  American  Can  Co.,  330  U.S.  743  (1947),  with  the 
legality  of  a  contract  under  the  Robinson-Patman  Act. 

The  defendant,  K  &  M,  is  now  in  its  final  steps  of  dis- 
solution, said  steps  having  been  taken  in  its  home  state — 
the  state  of  its  incorporation  and  where  it  formerly  had 
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its  principal  place  of  business.  This  is  where  its  records 
and  its  counsel  are.  Parenthetically,  the  Commonwealth 
of  Pennsylvania  would  also  seem  to  be  the  most  convenient 
forum  if  the  plaintiff  had  a  valid  cause  of  action — which 
we  respectfully  submit  he  does  not — because  this  is  where 
the  Grand  Jury  sat  and  where  most  all  of  the  documents 
and  records  which  were  used  by  the  Government  in  its 
case  remain  and  where  many  of  the  witnesses  who  testified 
reside.  Suffice  it  to  say  that  the  only  remaining  vestiges 
of  K  &  M's  corporate  existence  remain  in  and  only  within 
the  Federal  Judicial  District  for  Eastern  Pennsylvania. 

Considering  the  tremendous  burden  and  expense  in  con- 
nection with  anti-trust  matters  to  which  the  defendant, 
K  &  M,  has  been  subjected  almost  continuously  since  the 
Fall  of  1956,  (see  footnote  12  at  page  18,  Judge  Van 
Dusen's  Opinion — Exhibit  E,  R.  p.  72)  and  its  subsequent 
complete  vindication,  we  submit  that  it  would  be  manifestly 
unfair  to  now  require  this  defendant  to  incur  the  additional 
expense  and  problems  of  defending  a  lawsuit  so  many 
thousands  of  miles  away  from  home  base. 

Had  the  Congress  felt  in  its  wisdom  that  a  corporation, 
having  once  transacted  business  within  a  state,  should 
always  remain  subject  to  suit  in  a  Federal  Court  in  that 
state,  it  could  have  so  provided.  As  was  stated  in  Lwdstrom 
V.  Commissioner  of  Internal  Revenue,  149  F.  2d  344  (9th 
Cir.  1945)  at  page  346:  "The  will  of  Congress  has  been 
plainly  expressed  in  language  that  does  not  permit  or  re- 
quire a  strained  or  immaterial  interpretation.  The  words 
of  the  statute  may  not  be  extended  beyond  their  plain 
popular  meaning." 

In  Toulmin's  Anti-Trust  Laws,  Vol.  VI,  Section  4.14  it 
is  stated : 

"The  defendant  must  be,  at  the  time  process  is  issued 
transacting  business  in  the  district.  If  it  had  merely 
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transacted  business  in  the  past  that  is  not  enough  to 
authorize  the  service  of  process." 

In  this  connection  see  Schreiher  v.  Loews,  Inc.,  147  F. 
Supp.  319  (U.8.D.C.  W.D.  Michigan  S.D.  1957)  where  Dis- 
trict Judge  Kent  pointed  out  that  the  venue  statute  with 
which  we  are  concerned  is  phrased  in  the  present,  not  the 
past  tense. 

"In  effect  the  plaintiffs  claim  that  the  statutes  ap- 
plicable to  this  situation  should  be  interpreted  to  read 
'a  corporation  may  be  sued  in  any  judicial  district  in 
which  it  is  incorporated  or  licensed  to  do  business  or 
is  doing  business  or  has  done  business  in  siich  a  summer 
as  to  create  a  claimed  cause  of  action.'  However,  the 
provisions  of  the  venue  section  of  the  Clayton  Act, 
Title  15  U.S.C.A.  §  22,  and  the  provisions  of  the  gen- 
eral venue  statute  Title  28  U.S.C.A.  §  1391  (c)  are 
phrased  in  the  present  tense,  and  do  not  give  any  right 
except  as  a  corporation  may  be  found  actually  present 
in  or  doing  business  in  a  state."  (at  324) 

For  a  case  almost  on  all  fours  with  the  case  at  bar,  see 
Neivmark  v.  Aheel,  (D.C.  S.D.  N.Y.  1952)  CCH  1952  Trade 
Cases  ^  67,268.  This  was  an  action  brought  in  the  Southern 
District  of  New  York  against  a  New  Jersey  corporation 
that  had  been  dissolved  about  two  years  before  suit  was 
started.  The  defendant  corporation  was  served  at  its  regis- 
tered office  in  New  Jersey. 

To  support  venue  under  15  U.S.C.  §  12,  the  plaintiff 
offered  affidavits  relating  to  alleged  activities  within  the 
Southern  District  of  New  York  several  years  before  suit 
was  started.  In  granting  defendants  motion  to  dismiss  for 
lack  of  venue,  Judge  Weinfeld  stated: 

"Whether  the  defendants  are  'found'  or  'transacting 
business'  in  this  district  is  in  sharp  dispute.  The  affida- 
vits submitted  by  plaintiff  relate  to  activities  of  the 
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defendants  during  1949  and  earlier  years.  On  this  mo- 
tion the  issue  is  whether  the  defendants  were  'found' 
or  'transacting  business'  here  at  the  time  of  sertnce  of 
process."  (at  67475)  (emphasis  added) 

The  most  recent  case  to  apply  the  present  tense  test  of 
venue  is  Snyder  v.  Eastern  Auto  Distributors,  Inc.  U.S.D.C. 
W.D.S.C.  (1965),  1965  Trade  Cases  1171,448.  In  this  case, 
under  a  venue  statute  couched  in  the  same  present-tense 
language  as  15  U.S.C.  22,*  the  defendant,  attacking  venue, 
had  withdrawn  the  franchise  of  his  automobile  dealer  less 
than  two  months  before  action  was  brought,  and  was,  when 
the  action  was  brought,  still  engaged  in  supervising  the 
return  of  automobiles. 

In  holding  venue  not  proper  since  the  defendant  did  not 
reside  or  was  not  found  or  did  not  have  an  agent  in  South 
Carolina,  the  court  stated : 

"The  question  of  w^hether  a  corporation  is  'doing 
business'  or  'is  found'  within  a  state  must  be  deter- 
mined as  of  the  time  the  action  was  filed,  Cf.  Prolex 
(sic)  Steel  Corp.  v.  Luria  Brothers  and  Co.,  225  F. 
Supp.  412."  (at  80,963) 

It  then  found  that  even  if  the  district  sales  manager  were 
considered  as  the  corporation's  agent,  "his  visit  was  not 
part  of  a  systematic  and  continuous  activity". 

Thus,  in  a  situation  similar  to  our  own,  as  to  facts  and 
venue  statute,  the  court  found  that  after  less  than  two 
months  of  cessation  of  doing  business,  venue  was  improper. 
Quoting  from  Prolex,  infra,  p.  413,  the  court  said : 


15  U.S.C.  1222  reads : 

"An  automobile  dealer  may  bring  suit  against  any  automo- 
bile manufacturer  engaged  in  commerce,  in  any  district  court 
of  the  United  States  in  the  district  in  which  said  manufacturer 
resides,  or  is  found,  or  has  an  agent  ..." 
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"It  ii?  well  settled  tliat  venue  and  jurisdiction  are 
determined  by  the  facts  as  tliey  exist  at  the  time  the 
action  is  filed?'  (at  page  80,965) 

We  submit,  the  statute  here  involved  is  clear  and  unam- 
biguous. It  is  couched  in  the  present  tense  and  the  only 
possible  interpretation  that  can  be  given  to  this  clear  lan- 
guage is  that  the  Congress  intended  that  the  question  of 
venue  be  measured  by  the  facts  existing  at  the  time  the 
court's  jurisdiction  is  invoked  and  the  defendant  is  re- 
quired to  appear  and  defend. 

D.  The  1955  Amendment  to  Section  5  of  the  Clayton  Act  (15 
U.S.C.  16  b)  Providing  for  Tolling  of  the  Statute  of  Limita- 
tions During  Pendency  of  the  Government's  Civil  or  Criminal 
Actions,  Has  No  Relevance  or  Bearing  Whatsoever  on  Venue 
Requirements  of  the  Same  Act. 

Plaintiff  devotes  much  attention  to  a  possible  relationship 
between  the  statute  of  limitations  amendment  provisions 
and  venue  provisions.  These  provisions  have  very  different 
bases. 

The  statute  of  limitations  concerns  when  an  action  may 
be  brought.  It  bars  action  when  claims  become  stale  and 
evidence  uncertain.  The  extension  of  the  tolling  period  of 
the  statute  was  to  both  allow  the  plaintiff  time  to  study  the 
government's  case  (which  cannot  benefit  plaintiff  here  since 
K  &  M  was  accjuitted)  and  to  prevent  harassment  of  the 
defendant  with  multitudinous  suits. 

However,  venue  is  concerned  with  where  an  action  may  be 
brought.  It  is  based  upon  the  connection  between  the  forum 
and  the  parties  to  the  litigation,  and  in  great  measure  is 
designed  to  protect  the  defendant  from  harassment  involv- 
ing defense  of  an  action  far  from  its  home.  See  Jacohson  v. 
Indianapolis  Power  and  Light  Company,  supra. 
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Plaintiff  argues  tliat  the  Congress  in  amending  and 
broadening  the  Statute  of  Limitations  provisions,  mani- 
fested an  intent  to  benefit  treble  damage  plaintiffs;  and 
that  it  would  frustrate  the  intent  of  Congress  if  venue  pro- 
visions currently  in  effect  were  interpreted  to  make  the 
bringing  of  an  action  by  Plaintiff  more  difficult.  This  argu- 
ment, we  suggest,  is  a  complete  non  sequitur.  For  if  that 
was  the  intent  of  Congress  why  would  it  not  also  have 
changed  the  venue  provisions'?  Because  Congress  had  seen 
tit  to  liberalize  one  provision  of  the  statute  (dealing  with 
ivhen  an  action  must  be  brought)  does  not  mean  that  an- 
other provision  of  the  statute  (dealing  with  where  such  a 
suit  may  be  brought)  and  having  entirely  different  policy 
bases,  should  be  interpreted  contrary  to  the  clear  language 
of  the  statute  as  worded. 

E.  The  Case  of  U.  S.  v.  Scophony  Corp.  333  U.S.  795,  Does  Nof 
Suppori'  Appellant's  Contention  That  Venue  May  Be  Based 
Upon  Past  Business  Activities. 

The  U.  S.  Supreme  Court  decision  in  U.S.  v.  Scophony  is 
no  autliority  for  plaintiff's  proposition  advanced  at  pages 
12-17  of  its  brief  that  the  test  of  venue  is  measured  as  of 
the  date  the  alleged  wrongful  act  occurred. 

In  Scophony,  the  court  had  to  determine  whether  the 
American  anti-trust  laws  could  reach  a  British  corporation 
that  had,  and  was  at  the  time  suit  was  started  and  processed 
served,  engaged  in  a  number  of  activities  in  the  district  in 
which  venue  was  founded. 

In  the  course  of  holding  that  the  sum  total  of  defendant's 
activities  constituted  "transacting  business"  in  the  ordinary 
lay  sense,  the  court  made  clear,  as  appears  in  the  underlined 
portions  below,  that  venue  is  tested  by  the  defendant's 
activities  at  the  time  of  suit  and  not  the  past  activities ;  and 
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furthonnore  totally  rejected  Scopliony's  contention  that  its 
activities  Avere  those  of  a  corporation  attempting  to  disen- 
gage and  cease  doing  business: 

"To  say  that  on  the  facts  presented  Scophony  trans- 
acted no  business  'of  any  substantial  character'  there 
durinfi  the  period  covered  hij  institution  of  the  suit  and 
the  times  of  serving  process  Avould  be  to  disregard  the 
practical,  non-technical,  business  standard  supplied  by 
'or  transacts  business'  in  the  venue  provision.  .  .  . 

"Scophony's  operations  in  New  York  Avere  a  continu- 
ous course  of  business  before  and  throughout  the 
period  in  question  here."  (at  810)   (Emphasis  added) 

further, 

"Those  efforts  were  not  cessation  of  engaging  in 
business.  They  were  directed  entirely  to  Avard  off  that 
fate.  Their  object  was  not  to  lifiuidate,  it  was  to  resus- 
citate the  business  of  Scophony  and,  as  in  all  previous 
stages,  put  it  on  a  normal  course  again.  In  doing  all 
this,  Scophony  was  engaging  in  business  constantly  and 
continuously  not  retiring  from  it  or  interrupting  it. 
(citing  cases)  The  interruptions  were  only  in  particu- 
lar phases  of  its  authorized  adventure,  not  in  the  con- 
tinuity, intensity  or  totality  of  the  adventure  itself." 

(at  sie) 

and  again 

"We  think  that  Scophony  not  only  was  'transacting 
business'  of  a  substantial  character  in  the  New  York 
district  at  the  times  of  service,  so  as  to  establish  venue 
there,  but  also  on  the  sum  of  the  facts  regarding  its 
activities  was  'found'  there  within  the  meaning  of  the 
service-of -process  clause  of  §  12."  (at  818)  (Emphasis 
added) 

In  the  course  of  its  opinion,  the  Court  at  page  808  made  a 
statement  which  is  clearly  dictum,  to  the  effect  that  no 
longer  could  a  foreign  corporation  come  into  a  jurisdiction, 
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"perpetrate  there  the  injuries  outlawed,  and  then  by  re- 
treating to  its  headquarters  defeat  or  delay  the  retribu- 
tion due". 

While  this  dictum  might  have  some  application  to  the 
facts  in  Scophony,  it  clearly  has  no  application  here. 

In  the  first  place,  Scophony  was  a  corporation  Avhose 
headquarters  were  in  a  foreign  country — and  if  Scophony 
could  not  be  sued  and  served  in  the  Southern  District  of 
New  York,  it  could  not  be  sued  an\nvhere  else  in  the  U.S.A. 
— and  hence  would  have  been  effectively  insulated  from  its 
alleged  wrongful  activities.  K  &  M  on  the  other  hand  is  still 
a  corporation  registered  to  do  business  in  Pennsylvania  and 
clearly  subject  to  service  of  process  there. 

Secondly,  Scophony  was  admittedly  engaged  in  certain 
activities  within  the  district  between  the  time  suit  was 
started  and  process  was  served — but  the  defense  was  that 
these  activities  did  not  constitute  the  doing  of  or  transacting 
business.  The  Supreme  Court  held  to  the  contrary.  K  &  M 
at  no  time  during  the  comparable  period  was  engaged  in 
any  activities  whatsoever. 

Finally,  the  court,  as  pointed  out  in  the  quotes  above, 
rejected  Scophony's  contention  that  it  had  ceased  to  do 
business  wthin  the  district.  Scophony  was  still  very  much 
a  viable  and  ongoing  business  entity.  K  &  M,  on  the  other 
hand,  had  ceased  doing  all  business — and  such  cessation  was 
found  by  Judge  Van  Dusen  (in  granting  summary  judgment 
for  K  &  M  in  the  companion  government  civil  case),  to  have 
been  done  for  good  and  valid  business  reasons — and  not  in 
any  effort  to  escape  liability  under  the  anti-trust  laws. 

Plaintiff,  at  pages  15  and  16  of  its  brief,  places  heavy  re- 
liance on  the  Coulter  and  Ross-Bart  cases  because  these 
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two  District  Court  cases  picked  up  tlie  "hit  and  run"  lan- 
guage of  Scophoni)  discussed  above  and  applied  it  to  a  reso- 
lution of  venue  and  service  problems. 

Plaintiff  cites  Coulter  as  authority  for  the  proposition 
that  "transacts"  can  mean  "transacted,"  because  the  court 
held  venue  proper  in  a  district  where  defendant  had  filed 
an  affidavit  purporting  to  show  that  it  had  transacted  no 
business  within  the  district  within  the  i^ast  year  (Plaintiff's 
brief,  page  15).  But  plaintiff  fails  to  mention  that  the  plain- 
tiff in  Coulter  alleged  that  defendant  had  continued  to  do 
business  in  the  district  to  the  time  of  service,  though  it 
might  have  ceased  doing  "regular"  business  there. 

Plaintiff  cites  Ross-Bart  for  the  same  proposition  (Plain- 
tiff's brief,  page  16).  But  Ross-Bart  held  only  that  the 
absence  of  the  defendant  in  the  district  did  not  preclude 
service  of  process  there.  On  the  issue  of  venue,  Ross-Bart 
is  authority  for  the  opposite  proposition: 

"Of  course,  the  present  decision  does  not  foreclose 
the  defendant  from  renewing  the  point  now  made, 
either  on  the  claim  of  no  venue  or  in  the  defense  of  no 
participation  in  the  offenses  alleged."  (at  403)  (Em- 
phasis added). 

Plaintiff's  argument  makes  much  of  the  possibility  that 
a  firm  may  cease  to  do  business  in  a  state  merely  to  make 
the  bringing  of  an  action  more  difficult  for  the  plaintiff. 
We  submit  that  here,  with  no  evidence  of  bad  faith.  Con- 
gressional intent  would  be  carried  out  by  holding  that  K  & 
M  was  not  transacting  business  in  California  for  venue 
purposes  of  Section  12. 

When  a  firm  ceases  to  do  business  within  a  state,  there 
is  a  difference  betw'een  "retreating"  to  avoid  suit  ("hit  and 
run")  and  "liquidating"  a  corporation  for  legitimate  busi- 
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ness  reasons.  The  former  is  what  the  Court  in  Seophony 
(where  interlocking  directorates  between  a  parent  and  sub- 
sidiary corporation  were  concerned)  was  referring  to  when 
it  looked  to  elements  of  transacting  business. 

It  would,  we  submit,  frustrate  the  purposes  of  the  Clay- 
ton Act  to  read  a  Congressional  intent  into  §  12  to  penalize 
K  &  M's  decision  to  liquidate  by  making  it  defend  a  suit 
three  thousand  miles  from  its  home,  when  the  decision  to 
liquidate  was  undertaken  in  good  faith  and  for  reasons  of 
economic  efficiency. 

There  is  no  allegation  here  that  K  &  M's  liquidation  was 
to  avoid  suit.  The  evidence  in  fact  all  points  in  K  &  M's 
favor.  Judge  Van  Dusen,  in  granting  K  &  M's  Motion  for 
Summary  Judgment  (U.S.  r.  Jolins-ManvUlc  Corp.,  et  al., 
supra),  said,  quoting  from  an  affidavit  tiled  by  Mr.  Bateman, 
a  member  of  K  &  M's  Board  of  Directors: 

"The  decision  to  sell  the  pipe  business  was  dictated 
by  valid  and  bona  fide  business  reasons."  (R.  p.  59) 

Further,  Justice  Van  Dusen  said: 

"None  of  the  principal  officers  of  K  «S:  M  during  the 
period  from  the  spring  of  1957  to  April  1962  are  now 
employed  by  Certain-teed  (the  corporation  acquiring 
K  &  M's  assets,  except  for  the  former  sales  manager." 
(R.  p.  61) 

and  concluding  (R.  p.  70) : 

"The  record  does  not  support  the  government's 
charges  that  the  sale  of  the  asbestos-cement  pipe  assets 
of  K  &  M  was  done  to  avoid  the  anti-trust  laws,  that 
the  sale  of  assets  was  a  change  in  form  rather  than 
substance,  and  that  neither  K  &  M  nor  its  parent  T  & 
N,  has  abandoned  the  offensive  conduct  of  which  it  is 
accused." 
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VII. 
CONCLUSION 

In  short,  we  find  no  compelling  reasons  of  anti-trust 
policy  wliicli  would  dictate  that  venue  be  brought  in  Cali- 
fornia. 

We  submit  that  the  Congress  for  good  cause  has  decided 
not  to  make  a  corporation  subject  to  suit  in  any  judicial 
district  wherever  it,  at  any  time,  had  transacted  any  busi- 
ness. 

If  plaintiff  has  a  valid  cause  of  action,  it  should  bring 
this  action  against  this  defendant  within  the  judicial  dis- 
trict of  the  state  wherein  the  defendant  corporation  is  an 
"inhabitant" — and  nowhere  else.  We  respectfully  ask  your 
Honorable  Court  to  affirm  the  dismissal  of  this  case  for 
lack  of  proper  venue. 

Dated:  San  Francisco,  California,  July  26,  1965. 

Respectfully  submitted, 

Christopher  M.  Jenks 
Robert  A.  Keller 
Orrick,  Dahlquist,  Herrington  & 
sutclifee 

By    Christopher  M.  Jenks 
Attorneys  for  Appellee 
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No.  20,094 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Eastlaxd  Constructiox  Co.,  Inc., 

Appellant, 
vs. 

Keasbey  and  Mattison  Company, 

Appellee. 


BRIEF  FOR  APPELLANT 


I 
JURISDICTION 

This  appeal  arises  out  of  the  case  captioned  Eastland 
Construction  Co.,  Inc.,  Plaintiff,  v.  Johns-Manville  Corp., 
and  Keasbey  and  Mattison  Company,  Defendants,  No. 
43012,  filed  in  the  United  States  District  Court  for  the 
Northern  District  of  California  (San  Francisco)  on  No- 
vember 18,  1964.  The  single  count  complaint  [R.  pp.  1-9] 
charged  that  defendants  had  engaged  in  a  combination  and 
conspiracy  to  restrain  interstate  and  foreign  trade  and 
commerce  in  the  production  and  sale  of  asbestos-cement 
pipe  and  couplings  in  ^nolation  of  Section  1  of  the  Sher- 
man Act,  and  further,  that  the  defendants  liave  combined 
and  conspired  to  monopolize  the  same  trade  and  commerce 
in  asbestos-cement  pipe  and  couplings  in  violation  of  Sec- 
tion 2  of  the  Sherman  Act  and  further,  that  each  defend- 


ant,  acting  unilaterally,  had  attempted  to  monopolize  the 
aforesaid  trade  and  commerce  in  ^dolation  of  Section  2  of 
the  Sherman  Act.  Plaintiff  alleged  that,  as  a  result  of 
these  violations  of  the  antitrust  laws,  it  was  "over- 
charged" for  asbestos-cement  pipe  produced  by  defend- 
ants. Jurisdiction  of  the  District  Court  rests  on  Section  4 
of  the  Clayton  Act  (15  U.S.C.  15). 

On  February  11,  1965,  defendant  Keasbey  and  Mattison 
Company  (hereinafter  K&M)  moved,  inter  alia,  to  dismiss 
the  complaint  because  of  improper  venue.  That  motion 
rested  on  the  ground  that  K&M  was  not  at  the  time  this 
action  was  filed,  or  at  the  time  of  the  purported  service 
of  summons,  an  inhabitant  of,  found  in,  or  transacting 
business  in  the  Northern  District  of  California.  [E.  pp. 
10-11] 

On  March  17,  1965,  the  District  Court  entered  its  order 
which  recited  that: 

"Counsel  for  plaintiff  having  conceded  that  as  of 
June  1,  1962  the  defendant  Keasbey  and  Mattison 
Company  ceased  to  do  business  in  California  and  has 
not  done  any  business  in  this  state  since,  the  Court 
finds  that  at  the  time  of  the  filing  of  the  instant  com- 
plaint (November  18,  1964)  and  for  two  years,  five 
months  and  eighteen  days  this  district  was  not  a  dis- 
trict wherein  said  corporation  may  be  found  or 
'transacts  business'.  This  Court  is  therefore  A\athout 
proper  venue  as  to  this  corporation  and  by  reason 
thereof,  IT  IS  ORDERED  that  the  complaint  herein 
is  dismissed  as  to  defendant  Keasbey  and  Mattison 
Company."  [R.  p.  149] 

On  April  2,  1965,  the  Court  entered  its  final  judgment 
dismissing  the  complaint  as  to  K&M.  The  judgment  re- 


eited  "there  is  no  just  reason  for  delay  and  having 
expressly  directed  the  entry  of  judgment  herein  ..." 
[R.  p.  154] 

This  Court  has  jurisdiction  of  this  appeal  under  the 
provisions  of  28  U.S.C.  1291.  See  also  Rule  54(c)  of  the 
Federal  Rules  of  Civil  Procedure,  as  amended;  Sigmund 
V.  General  Commodities  Ltd.,  175  F.  2d  952  (9th  Cir. 
1949) ;  Republic  of  China  v.  American  Express  Co.,  190 
F.2d  334  (2nd  Cir.  1951);  Youpe  r.  Moses,  213  F.2d  613 
(D.C.  1954) ;  Seaboard  Surety  Co.  v.  Westwood  Lake,  Inc., 
277  F.2d  397  (5th  Cir.  1960). 


n 

STATUTES  INVOLVED 
15  U.S.C.  15  provides,  in  pertinent  part: 

''Any  person  who  shall  be  injured  in  his  business  or 
property  by  reason  of  anything  forbidden  in  the  anti- 
trust laws  may  sue  therefor  .  .  .  and  shall  recover 
three-fold  damages  by  him  sustained  ..." 

15  U.S.C.  16(b)  provides  in  pertinent  part: 

"Whenever  any  civil  or  criminal  proceeding  is  insti- 
tuted by  the  United  States  to  prevent,  restrain,  or 
punish  violations  of  any  of  the  antitrust  laws,  ...  the 
running  of  the  statute  of  limitations  in  respect  of 
every  private  right  of  action  arising  under  said  laws 
and  based  in  whole  or  in  part  on  any  matter  com- 
plained of  in  said  proceeding  shall  be  suspended 
during  the  pendency  thereof  and  for  one  year  there- 
after .  .  ." 
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15  U.S.C.  22  provides: 
**That  any  suit,  action,  or  proceeding  under  the  anti- 
trust laws  against  a  coi*poration  may  be  brought  not 
only  in  the  judicial  district  whereof  it  is  an  inhabitant, 
but  also  in  any  judicial  district  wherein  it  may  be 
found  or  transacts  business;  and  all  process  in  such 
cases  may  be  served  in  the  district  of  which  it  is  an 
inhabitant,  or  wherever  it  may  be  found." 


Ill 
STATEMENT  OF  THE  CASE 

The  facts  upon  which  this  appeal  is  based  are  quite 
simple.  On  June  1,  1962,  a  federal  grand  jury  sitting  in 
the  Eastern  District  of  Pennsylvania  returned  an  indicia 
ment  charging  K&M,  among  others,  in  two  counts,  with 
violations  of  the  antitrust  laws.  That  indictment  [R.  pp. 
41-51],  filed  on  June  1,  1962,  became  criminal  case  No. 
21118  in  the  United  States  District  Court  for  the  Eastern 
District  of  Pennsylvania  (hereinafter  referred  to  as  the 
Government  case).^  The  allegations  of  the  complaint  in 
the  action  below  are  substantially  identical  with  and  are 
predicated  upon  the  indictment  in  the  Government  case 
and  the  facts  elicited  during  the  trial  thereof. 

On  June  1,  1962,  the  same  day  upon  which  the  indict- 
ment was  returned,  K&M,  pursuant  to  a  written  agree- 
ment, sold  all,  or  substantially  all,  of  its  asbestos-cement 


lAfter  a  jnty  trial  of  about  4^/2  months,  each  defendant  was 
acquitted  on  all  charges;  as  to  some  defendants  and  charges 
the  Court  granted  a  motion  for  judgment  of  acquittal;  as  to  the 
remaining  charges  and  defendants,  the  jury  returned  a  "not 
guilty"  verdict.    A  companion  civil  case  is  now  pending. 


pipe  and  coupling  business,  including  its  plants,  equip- 
ment, accounts,  records,  trade  names,  patent  rights  and 
other  assets  employed  by  K&M  in  connection  with  the 
manufacture,  sale  and  distribution  of  asbestos-cement  pipe 
and  couplings.  [K.  p.  60]  Included  in  the  foregoing  sale 
was  an  asbestos-cement  pipe  producing  plant  owned  by 
K&M  and  located  in  Santa  Clara,  California — a  location 
within  the  judicial  district  of  the  Court  below.  [R,  p.  98] 

Subsequent  to  the  sale  (the  exact  date  not  appearing 
in  the  record  below),  defendant  K&M  withdrew  its  certifi- 
cate of  transacting  business  in  California.  By  November 
18,  1964,  the  date  on  which  the  complaint  in  this  ease  was 
filed,  K&M  had  instituted  proceedings,  in  accordance  A\dth 
the  law  of  Pennsylvania,  the  State  of  its  incorporation, 
to  dissolve,  and  was  awaiting  a  final  tax  clearance  from 
Pennsylvania  upon  receipt  of  which  K&M  asserted  that 
it  would  formally  terminate  its  corporate  existence.  [K. 
p.  113] 

At  the  oral  argument  on  the  motion  to  dismiss  for  lack 
of  venue,  counsel  for  appellant  conceded  in  open  Court 
that  defendant  K&M  had  not  transacted  business  in  the 
State  of  California  since  June  1,  1962.  The  Court  below 
concluded  that  the  period  of  two  years,  five  months  and 
eighteen  days — the  time  between  June  1,  1962  and  the 
filing  of  the  complaint  on  November  18,  1964 — rendered  the 
Court  below  without  proper  venue  as  to  defendant  K&M 
and  that  accordingly,  the  Northern  District  of  California 
"was  not  a  district  wherein  said  corporation  may  be  found 
or  'transact  business'  ".  [R.  p.  149]  Final  judgment  of 
dismissal  dated  and  filed  April  2,  1965  was  entered  upon 
this  order.  [R.  p.  154] 


IV 
QUESTION  PRESENTED 

The  sole  question  presented  by  this  appeal  is  whether 
a  foreign  corporation  named  as  a  defendant  in  a  private 
antitrust  case  filed  in  California  may  immunize  itself  from 
suit  in  California  by  a  cessation  of  its  business  trans- 
actions in  California  during  a  period  when  the  running  of 
the  statute  of  limitations  is  suspended  as  to  that  defend- 
ant by  reason  of  a  prior  Govermnent  proceeding. 


V 

SUMMARY  OF  ARGUMENT 
By  dismissing  the  complaint  as  to  defendant  K&M  on 
the  grounds  that  the  Northern  District  of  California  was 
not  the  proper  venue  for  this  action,  the  District  Court 
fashioned  a  inile  which  not  only  diametrically  conflicts 
with  the  expressed  intention  of  Congress,  but  which  also 
ignores  the  repeated  admonitions  of  the  Supreme  Court 
of  the  United  States  in  interpreting  the  Congressional 
mandate.  The  bizarre  result  necessarily  flowing  from  the 
decision  below  is  that  a  defendant  as  to  which  the  running 
of  the  statute  of  limitations  is  suspended  may,  by  the  sale 
of  its  assets  and  withdrawal  to  its  corporate  headquarters, 
require  a  plaintiff  either  (1)  to  wait  for  the  conclusion  of 
the  Government  case  and  then  to  "chase"  the  defendant 
to  its  headquarters  office  or  (2)  to  give  up  the  benefits  of 
the  tolling  provision  (15  U.S.C.  15(b))  and  sue  innnedi- 
ately  so  as  not  to  lose  the  benefits  of  the  venue  statute 
(15  U.S.C.  22). 


Rather  than  subject  an  antitrust  plaintiff  to  this  ''Hob- 
son's  choice",  the  District  Court,  in  dealing  wdth  this 
question  should  have  fashioned  a  rule  designed  to  fur- 
ther— not  defeat- — the  Congressional  policy  set  forth  in  the 
statutory  complex  governing  the  institution  and  conduct  of 
private  antitrust  proceedings.  Where  those  statutes  would 
appear  to  conflict,  a  rule  should  be  developed  to  accommo- 
date the  well  established  policy  of  the  law  which  regards 
treble  damage  actions  as  an  important  component  of  the 
public  interest  in  the  vigilant  enforcement  of  the  antitrust 
laws.  Such  an  accommodation  would  lead  to  a  rule  which 
recites  that  a  foreign  corporation,  which  has  transacted 
business  in  a  district  in  which  it  has  allegedly  inflicted 
injury  by  reason  of  violations  of  the  antitrust  laws,  may 
be  sued  Avithin  that  district  even  though  it  is  no  longer 
transacting  business  in  the  district  at  the  time  suit  is 
brought — if  the  suit  is  instituted  by  the  plaintiff  within  the 
period  of  time  during  which  the  running  of  the  statute  of 
limitations  is  suspended  as  to  that  defendant. 


VI 
ARGUMENT 

This  Court  has  astutely  observed  that: 

".  .  .  a  niggardly  construction  of  the  treble  damage 
provisions  would  do  violence  to  the  clear  intent  of 
Congress.  The  private  antitrust  action  is  an  important 
and  effective  method  of  combatting  unlawful  or  de- 
structive business  practices.  A  private  suitor  comple- 
ments the  Government  in  enforcing  the  antitrust  laws. 
The  treble  damage  provision  was  designed  to  foster 
and  stimulate  the  interest  of  private  business  in  main- 
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taining  a  free  and  competitive  economy.  Its  efficacy 
should  not  be  weakened  by  judicial  consideration." 
(Flintkote  Co.  v.  Lys fjord,  246  F.2d  368,  398  (9tli  Cir. 
1957).) 

And,  more  recently,  this  Court  has  pointed  out  that 
"private  treble  damage  actions  are  an  important  com- 
ponent of  the  public  interest  of  'vigilant  enforcement  of 
the  antitrust  laws'  ".  Olymiyic  Refining  Co.  v.  Carter,  332 
F.2d  260,  264  (9th  Cir.  1964),  cert,  denied  85  S.Ct.  186 
(1964).  See  also  Laivlor  v.  National  Screen  Service  Corp., 
349  U.S.  322,  329,  75  S.Ct.  865  (1955);  Briice's  Juices, 
Inc.  V.  American  Can  Co.,  330  U.S.  743,  751-2,  67  S.Ct. 
1015  (1947). 

Where  a  defendant  has  been  either  indicted  or  sued  in 
a  civil  case  brought  by  the  Government  for  violations  of 
the  antitrust  laws,  Congress  has  decreed  that  the  running 
of  the  statute  of  Imiitations  is  suspended  as  to  ''every 
private  right  of  action  arising  under  said  [antitrust]  laws 
and  based  in  whole  or  in  part  on  any  matter  complained 
of  in  the  said  [Government]  proceeding  ..."  (15  U.S.C. 
16(b)). 

In  Neiv  Jersey  Wood  Finishing  Co.  v.  Minnesota  Mining 
S  Manufacturing  Co.,  216  F.Supp.  507  (New  Jersey  1963), 
aff'd  332  F.2d  346  (3rd  Cir.  1964),  cert,  granted  85  S.Ct. 
146  (1965),  the  District  Court  said: 

"It  seems  clear  that  Congi'ess  intended  by  Section 
5(b)  15  U.S.C.  16(b)  to  alloAv  antitrust  litigants  an 
opportunity,  which  might  otherwise  be  barred  by  the 
four  years  statute  of  limitations,  to  take  advantage 
of  facts  uncovered  in  related  Government  proceed- 
ings .  .  .  Thus,  a  private  party  which  lias  suffered 
damages  to  its  business  by  reason  of  unlawful  anti- 


trust  activity  is  permitted  additional  time  to  derive 
the  benefits  of  a  Government  investigation."  (216  F. 
Supp.  at  p.  510.) 

Section  5  of  the  Clayton  Act,  now  15  U.S.C.  16(b),  was 
amended  in  1955.  In  Senate  Report  619,  S4th  Congress, 
First  Session,  U.S.  Code  Congressional  and  Administra- 
tive News,  pp.  2328-2334,  which  favorably  recommended 
the  amendments,  the  Senate  Committee  on  the  Judiciary 
said: 

This  bill  makes  several  important  changes  in  the 
tolling  provisions  of  existing  law.  As  presently 
written,  section  5  of  the  Clayton  Act  tolls  the  statute 
of  limitations  with  respect  to  private  treble-damage 
suits  during  the  pendency  of  a  suit  by  the  United 
States  to  punish  or  restrain  violations  of  the  anti- 
trust laws.  This  period  of  tolling  is  continued  by  the 
present  bill  with  several  modifications. 

There  are  many  instances  where  the  statute  of  limi- 
tations as  to  a  private  cause  of  action  may  nearly 
have  expired  before  suit  is  instituted  by  the  Govern- 
ment under  the  antitrust  laws.  Although  the  statute 
is  toUed  during  the  pendency  of  the  proceedings 
brought  by  the  United  States,  the  plaintiff  in  a  treble- 
damage  action  may  find  himself  hard  pressed  to  reap 
the  benefits  of  the  Government  suit  if,  upon  its  con- 
clusion, he  has  but  a  short  time  remaining  to  study 
the  Government's  case,  estimate  his  own  damages, 
assess  the  strength  and  validity  of  his  suit,  and  pre- 
pare and  file  his  complaint.  To  alleviate  such  difficul- 
ties, the  present  bill  would  extend  the  tolling  period 
not  only  for  the  duration  of  the  Govermnent's  anti- 
trust suit,  but  for  1  year  thereafter.  This  would  guar- 
antee all  plaintiffs  an  adequate  period  in  which  to 
take  advantage  of  Government  antitrust  proceedings. 
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While  the  committee  believes  it  important  to  safe- 
guard the  rights  of  plaintiffs  by  tolling  the  statute 
during  the  pendency  of  Government  antitrust  actions, 
it  recognizes  that  in  many  instances  the  long  dura- 
tion of  such  proceedings  taken  in  conjunction  with  a 
lengthy  statute  of  limitations  may  tend  to  prolong 
stale  claims,  unduly  impair  efficient  business  opera- 
tions, and  overburden  the  calendars  of  courts.  The 
committee  believes  the  provision  of  this  bill  wall  tend 
to  shorten  the  period  over  whicli  private  treble-dam- 
age actions  wUl  extend  by  requiring  that  the  plaintiff 
bring  his  suit  within  4  years  after  it  accrued  or  within 
1  year  after  the  Government's  case  has  been  con- 
cluded. 

While  the  conuuittee  considers  it  highly  desirable  to 
toll  the  statute  of  limitations  during  a  Government 
antitrust  action  and  to  grant  plaintiff  a  reasonable 
time  thereafter  in  which  to  bring  suit,  it  does  not  be- 
lieve that  the  undue  prolongation  of  proceedings  is 
conducive  to  effective  and  efficient  enforcement  of  the 
antitnist  laws.  The  present  bill  w^ould  assure  all  plain- 
tiffs of  at  least  4  years  from  the  time  their  cause  of 
action  accrued  in  w^hich  to  institute  suit.  It  w^ould  also 
guarantee  every  plaintiff  at  least  a  year  from  the 
close  of  a  Government  antitrust  suit  to  prepare  his 
case  and  file  his  complaint.  But  in  cases  where  the 
plaintiff's  action  had  been  suspended  by  the  pendency 
of  a  Government  antitrust  proceeding,  he  w^ould  be 
required  to  bring  his  action  either  (a)  within  the  sus- 
pension period,  i.  e.,  witliin  1  year  after  the  Govern- 
ment suit  had  terminated,  or  (b)  wdthin  4  years  after 
his  cause  of  action  accrued,  (id,  pp.  2332-2333). 

And  in  enacting  the  original  Section  5  of  the  Clayton 
Act,  Congress  expressed  the  same  concern  for  "persons 
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of  small  means"  injured  by  antitrust  violations.  The 
House  Report  on  that  Bill  (H.R.  Rep.  627,  63rd  Cong.  2d 
Sess.  p.  14)  stated: 

''Section  6-  provides  that  a  final  decree  obtained  by 
the  United  States  in  a  suit  to  dissolve  a  corporation 
or  unlaAvful  combination  may  be  offered  in  evidence 
in  a  suit  brought  by  a  private  suitor  for  damages 
under  the  antitrust  laws  by  reason  of  the  unlawful 
acts  of  the  defendant  corporation,  and  that  when  such 
decree  or  judgment  is  so  offered  it  shall  be  conclusive 
evidence  of  the  same  facts  and  be  conclusive  as  to  the 
same  questions  of  law  as  between  the  parties  in  the 
original  suit  or  proceeding.  This  section  also  provides 
that  the  statutes  of  limitations  shall  be  suspended  in 
favor  of  private  litigants  who  have  sustained  damage 
to  their  property  or  business  by  the  wrongful  acts  of 
the  defendant  during  the  pendency  of  the  suit  insti- 
tuted by  or  on  behalf  of  the  United  States.  The  en- 
tire provision  is  intended  to  help  persons  of  small 
means  who  are  injured  in  their  property  or  business 
by  combinations  or  corporations  violating  the  anti- 
trust laws. 

It  is  in  keeping  with  a  recommendation  made  by  the 
President  in  liis  message  to  Congress  on  the  general 
subject  of  trusts  and  monopolies." 

Plainly,  Section  5  of  the  Clayton  Act  (15  U.S.C.  16(b)) 
was  intended  to  grant  plaintiffs  of  small  means  the  bene- 
fit of  accumulating  evidence  from  Government  Litigation. 
It  thereby  encouraged  a  prospective  plaintiff  to  await  the 
outcome  of  the  Government  litigation.  It  also  gave  a  pros- 
pective plaintiff  a  year  after  the  tennination  of  the  Gov- 


^Seetion  6  of  the  proposed  bill  became  Section  5  of  the  Clayton 
Act. 
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ernment  case  to  "study  the  Government's  case,  estimate 
his  own  damages,  assess  the  strength  and  validity  of  his 
suit,  and  prepare  and  file  his  complaint".  And  that  is  pre- 
cisely what  appellant  has  done  here. 

But  the  statute  also  confers  a  concomitant  benefit  ujwn 
the  defendant  involved  in  Government  litigation.  Neces- 
saiily,  by  encouraging  plaintiffs  to  await  the  outcome  of 
Govermnent  litigation,  the  defendant  finds  itself  free  of 
treble  damage  litigation  during  the  time  its  attention  must 
be  directed  to  defense  of  the  Government  suit.  Thus, 
viewed  in  totality,  the  statute  has  the  effect  of  granting 
to  prospective  plaintiffs  and  defendants  alike  a  "stay"  so 
that  the  Government  litigation  may  be  resolved. 

But  Section  5  of  the  Clayton  Act  (15  U.S.C.  16(b))  must 
be  read  as  part  of  an  interlacing  text  along  with  Section 
12  of  the  Claj^on  Act  (15  U.S.C.  22)  which  governs  the 
formn  in  which  an  antitrust  plaintiff  may  sue.  It  is  no 
longer  open  to  question  that  in  enacting  Section  12  of 
the  Clayton  Act  Congress  enlarged  the  venue  pro\^sions 
of  the  antitrust  laws  so  that  suits  could  be  brought  by  a 
plaintiff  against  a  defendant  in  the  district  not  only 
where  the  defendant  resides  or  was  found,  but  also  in  any 
district  where  a  defendant  "transacts  business".  Eastman 
Kodak  Co.  v.  Southern  Photo  Materials  Co.,  273  U.S.  359, 
47  S.Ct.  400  (1927). 

The  purpose  of  Congress  in  enlarging  the  venue  provi- 
sions under  the  antitrust  laws  was  to  relieve 

"persons  injured  through  corporate  \nolations  of  the 
antitrust  laws  from  the  'often  insupera])le  obstacle' 
of  resorting  to  distant  forums  for  redress  of  wrongs 
done  in  the  places  of  their  business  or  residence.    A 
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foreign  corporation  no  longer  could  come  to  a  district, 
perpetrate  there  the  injuries  outlawed,  and  then  by 
retreating  or  even  -without  retreating  to  its  headquar- 
ters, defeat  or  delay  the  retribution  due."  U.S.  v. 
Scoi)honij  Corp.,  333  U.S.  795,  808,  68  S.Ct.  855,  862 
(1948). 

In  Scophony,  the  Supreme  Court  yaid  that  it  vf&s 

"unwilling  to  construe  Section  12  (15  U.S.C.  22)  in. 
a  manner  to  bring  back  the  evils  it  abolished  .  .  .  and 
thus  to  defeat  its  policy,  together  with  that  of  the 
antitrust  laws,  so  as  to  make  another  amendment 
necessary."  333  U.S.  at  817,  6S  S.Ct.  at  866. 

The  Congressional  intent  in  the  enactment  of  Section  5 
of  the  Clayton  Act  (15  U.S.C.  16(b))  and  Section  12  of 
the  Clayton  Act  (15  U.S.C.  22)  is  now  well  accepted.  The 
question  involved  in  this  appeal  is  what  result  should  be 
reached  when  a  literal  reading  of  the  statutes  would  make 
it  appear  that  they  are  in  conflict. 

We  are  unable  to  submit  to  the  Court  any  reported 
decision  which  deals  with  the  precise  factual  situation  in 
issue  here.  But  we  respectfully  submit  that  the  conclusion 
reached  by  the  court  below  defeats  the  policy  of  the 
antitrust  laws  and  is  in  conflict  with  the  intention  of 
Congress  in  their  enactment. 

The  dilemma  in  which  this  plaintiff  has  been  placed  l)y 
reason  of  the  ruling  below  is  as  follows:  On  June  1,  1962 
plaintiff  leanied  (or  at  least  is  charged  \nth  knowledge) 
of  an  indictment  returned  against  K&IM  charging  that 
defendant  with  violations  of  the  antitrust  laws  which 
allegedly  involve  and  adversely  affect  this  plaintiff.  But, 
on   June   1,   1962,   the   plaintiff   knew   nothing   whatever 
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about  the  details  of  these  alleged  violations  of  the  anti- 
trust laws  or  the  facts  on  which  the  indictment  was  based. 
Recognizing  the  frequency  of  precisely  such  situations, 
Congress  intended,  by  its  enactment  of  Section  5  of  the 
Clayton  Act  to  encourage  private  litigants,  such  as  this 
plaintiff,  to  await  the  conclusion  of  the  Government  pro- 
ceedings before  instituting  suit.  In  this  manner,  the  plain- 
tiff would  secure  the  benefits  of  the  evidence  as  it  unfolds 
at  the  trial.  And  the  defendant  secures  the  concomitant 
benefit  of  insuring  that  it  will  not  be  harassed  by  a  mul- 
tiplicity of  lawsuits  at  the  time  when  its  attention  is  di- 
rected toward  the  defense  of  the  Government  suit.  But,  on 
the  same  day — June  1,  1962 — K&M  sells  substantially  all 
of  its  assets,  including  its  plant  located  within  this  judicial 
district,  to  a  third  party. 

Under  Judge  Zirpoli's  ruling,  plaintiff  is  then  faced  mth 
a  "Hobson's  Choice".  In  order  to  sue  defendant  below 
in  California  at  a  time  when  it  is  still  transacting  business 
within  the  judicial  district,  it  must,  Avithout  any  time  in 
which  to  study  the  charges  or  await  the  revelation  of  the 
evidentiary  facts,  rush  to  the  courthouse  with  a  complaint. 
In  so  doing,  plaintiff  would  lose  the  benefits  which  Con- 
gress sought  to  confer  by  Section  5  of  the  Clayton  Act. 
Indeed,  K&M  would  be  losing  the  concomitant  benefit 
which  flows  therefrom. 

We  respectfully  submit  that  Congress,  in  the  enactment 
of  the  interlacing  text  governing  the  conduct  of  treble 
damage  litigation,  did  not  intend  such  a  bizarre  result.  At 
least  two  district  Courts — wholly  apart  from  tlie  tolling 
statute — have  held  that  the  words  "transacts  business" 
as  used  in  Section  12  of  the  Clayton  Act  (15  U.S.C.  22) 
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are  not  to  be  read  literally — but  are  to  be  interpreted 
liberally  consistent  vdth  the  Congressional  purpose.^  In 
Coulter  Funeral  Home,  Inc.  v.  National  Burial  Insurance 
Co.,  192  F.Supp.  522  (E.D.  Tenii.  1960),  the  District  Court, 
in  holding  a  defendant  to  be  amenable  to  suit  mthin  the 
judicial  district,  even  though  it  had  filed  an  affida\dt  show- 
ing that  it  had  transacted  no  business  within  the  judicial 
district  for  the  past  year,  said: 

But  in  any  event,  the  words  ** transact  business" 
do  not  intend  to  mean  that  the  defendant  has  to  be 
transacting  business  on  the  day  the  suit  is  commenced. 
Reference  is  made  to  the  case  of  United  States  v. 
Scophony  Corp.,  333  U.S.  795,  68  S.Ct.  855,  92  L.Ed. 
1091,  for  a  general  discussion  of  this  question.  This 
case,  after  announcing  the  obvious  purpose  of  the 
venue  statute  and  its  intended  liberality  and  exten- 
sion, concludes  at  the  bottom  of  page  808  of  333  U.S., 
at  page  862  of  68  S.Ct.,  *'A  foreign  corporation  no 
longer  could  come  to  a  district,  perpetrate  there  the 
injuries  outlawed,  and  then  by  retreating  or  even 
without  retreating  to  its  headciuarters  defeat  or  delay 
the  retribution  due." 

This  is  a  plain  recognition  that  if  the  transaction 
of  business,  mthin  a  district,  by  a  corporation  vio- 
lates the  proscribed  provisions  charged  as  the  basis 
of  the  suit,  such  corporation  is  amenable  to  suit 
therein  despite  the  fact  that  it  may  have  retreated. 
Also  see  Eastman  Kodak  Co.  of  New  York  v.  South- 
ern Photo  Materials  Co.,  273  U.S.  359,  47  S.Ct.  400, 


^This  Court  has  also  acknowledged  the  "broad  concepts  and 
objectives  of  15  U.S.C.A.  22".  See  Courtesy  Chevrolet,  Inc.  v. 
Tennessee    Walking   Horse   Breeders'   and   Exhibitors'   Assn.   of 

America,  F.2d  (1965),  1965  Trade  Cases,  1171,443,  May 

3,  1965. 
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71  L.Ed.  684  and  United  States  v.  Nat.  City  Lines, 
334  U.S.  573,  68  S.Ct.  1169,  92  L.Ed.  1584.  (192  F. 
Supp.  at  523). 

And  in  Ross-Bart  Port  Theatre  v.  Eagle  Lion  Films, 
140  F.Supp.  401  (E.D.  Ya.  1954),  the  court  reached  pre- 
cisely the  same  conclusion  despite  the  fact  that  the  de- 
fendant was  absent  from  the  forum  for  a  full  five  years 
preceding  the  institution  of  the  litigation. 

If  a  defendant  as  to  whom  the  running  of  the  statute 
of  limitations  is  suspended  may,  by  selling  its  assets  to 
a  third  party  during  the  period  of  suspension,  require 
each  prospective  plaintiff  to  resort  to  a  distant  forum, 
then  the  enlargement  of  tlie  venue  provisions  granted  by 
Congress  in  Section  12  of  the  Clayton  Act  (15  U.S.C.  22) 
is  a  virtual  nullity.  The  ruling  of  the  court  below  plainly 
ignores  the  direction  of  the  Supreme  Court  that,  in  en- 
acting Section  12  of  the  Clayton  Act  Congress  intended 
to  relieve  persons  injured  by  corporate  \dolations  of  the 
antitrust  laws  from  the  "often  insuperable  obstacle"  of 
chasing  a  retreating  defendant  to  its  headquarters  in 
order  to  maintain  the  action.  Plainly,  the  decision  of  the 
District  Court  here  permits  the  classical  "retreat"  con- 
templated by  the  Supreme  Court  in  ScopJiony. 

15  U.S.C.  16(b)  and  15  U.S.C.  22  must  be  read  as 
an  harmonious  and  interlacing  context.  Congress  could 
not  have,  on  the  one  hand,  intended  to  encourage  plain- 
tiffs injured  by  the  antitrust  laws  to  await  the  outcome 
of  prior  Grovernment  litigation  and,  on  the  other  hand, 
intended  to  penalise  such  ])laintiffs  for  waiting  by  for- 
feiture of  the  broad  venue  provisions.  If  the  tolling  pro- 
vision is  to  have  any  clear  and  consistent  meaning,  it 
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must  be  to  preserve  the  status  ([uo  as  of  the  time  the 
Government  instituted  its  proceeding.  This  would  require 
that  a  defendant  as  to  whom  the  statute  of  limitations  is 
suspended  by  reason  of  a  Government  proceeding,  be 
amenable  to  suit  in  any  district  in  which  it  "transacts 
business"  as  of  the  date  on  which  the  Government  pro- 
ceeding ivas  instituted.^ 

In  this  case,  the  controlling  date  is  June  1,  1962  and 
on  this  date  the  defendant  K&M  was  transacting  busi- 
ness in  this  judicial  district.  K&]\r  should  not,  by  sale 
of  its  assets  be  permitted  to  "retreat  to  its  headquarters" 
and  thereby  subject  this  plaintiff  to  the  "insuperable 
obstacle"  of  requiring  that  it  sue  in  Pennsylvania — and 
not  in  California  where  the  alleged  injuries  were  inflicted. 


*Even  this  rale  may  not  be  sufficiently  liberal  to  accomplish 
the  objectives  sought  by  Congress.  Siippose  a  corporation  which 
has  transacted  business  in  California,  actually  dissolves  shortly 
before  an  indictment  against  it  is  returned.  Because  California 
law  permits  suits  against  dissolved  corporations,  the  indictment 
does  not  abate  as  against  the  now  defunct  entity.  Melrose  Dis- 
tillers Inc.  V.  U.  S.,  359  U.S.  271  (1959).  In  these  circumstances, 
it  would  seem  harsh  to  permit  the  Government  to  sue  in  California 
and,  at  the  same  time,  to  deny  a  California  plaintiff  access  to 
California  courts.  Thus,  the  better  mile  would  seem  to  be  that  a 
defendant  should  be  amenable  to  suit  in  any  district  in  which 
it  has  transacted  business  during  any  part  of  the  period  for 
which  damages  can  be  recovered.  And  this  rule  is  really  then  not 
contingent  iipon  a  prior  Government  suit.  However,  it  is  unneees- 
saiy  to  i-eaeh  this  more  difficult  question  on  the  facts  of  this  case. 
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VII 
CONCLUSION 

The  decision  of  the  District  Court  is  erroneous.  It  con- 
flicts with  the  clear  intention  of  Congress  and  with  the  de- 
cisions of  the  Supreme  Court.  Accordingly,  the  judgment 
below  should  be  reversed  and  the  complaint  reinstated  as 
to  defendant  K&M. 

Dated,  San  Francisco,  California, 
May  18, 1965. 

Respectfully  submitted, 

Joseph  L.  Alioto, 
Maxwell  M.  Blecher, 

Attorneys  for  Appellant. 
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BRIEF  FOR  THE  APPELLEE 


OPINION  BELOW 


The  district  court's  memorandum  opinion  and  order, 

1/ 
iated  October  21,  1964  (C.T.  74-81),   is  reported  at  236 

^Supp.  178. 

JURISDICTION 

This  action  to  perpetually  enjoin  appellant  from 

;ausing  cattle  under  his  control  to  graze  or  water  within  the 


\J     The  original  papers  transmitted  to  the  Court  and  the  re- 
porter's transcript  are  in  two  separate  volumes  and  will  be 
referred  to  in  this  brief  as  the  Clerk's  transcript  (C.T.)  and 
the  Reporter's  transcript  (R.T.),  respectively. 
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Death  Valley  National  Monument  was  initiated  by  the  United  States. 
Ihe  district  court  had  jurisdiction  under  the  provisions  of  28 
U.S.C.  sec.  1345.  On  January  12,  1965,  judgment  was  entered  for 
the  United  States  (C.T.  87).   Notice  of  appeal  was  filed  on 
ylarch  10,  1965  (C.T.  96).  Jurisdiction  of  this  Court  rests  on 
28  U.S.C.  sec.  1291. 

QUESTIONS  PRESENTED 

1.  Whether,  even  assuming  the  existence  of  a  right  to 
Abater  livestock  at  springs  and  water  holes  on  the  public  domain, 
grazing  livestock  on  the  public  domain  without  a  permit  is  il- 
legal. 

2.  Whether  the  laws  of  the  United  States  and  the  local 
customs,  laws,  and  court  decisions  of  California  recognize  the 
acquisition  of  appropriative  rights  to  springs  and  water  holes 

3n  the  public  domain  for  stock  watering  purposes. 

STATUTES,  PRESIDENTIAL  PROCLAMATIONS, 
RULES  AND  REGULATIONS  INVOLVED 

The  statutes.  Presidential  Proclamations  and  rules  and 

[regulations  involved  in  this  case  are  set  forth  in  Appendix. 
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STATEMENT 

By  Presidential  Proclamation  dated  February  11,  1933, 
le  Death  Valley  National  Monument  was  established  to  preserve 
le  unusual  features  of  scenic,  scientific  and  educational  in- 
srest  contained  in  certain  lands  known  as  Death  Valley,  Califor- 
.a.  Prior  to  the  establishment  of  the  Monument,  the  lands  in- 
.uded  therein  were  part  of  the  public  domain  owned  by  appellee 
id  were  included  in  the  said  Monument  subject  to  all  vested 
dsting  rights. 

Supervision,  management  and  control  of  the  lands  sit- 
ited  within  the  Monument  were  delegated  by  the  President  to  the 
Lrector  of  the  National  Park  Service,  under  the  supervision  of 
\e   Secretary  of  the  Interior,  as  provided  in  the  Act  of  August  25, 
316  (39  Stat.  535-536),  and  acts  additional  thereto  and  amenda- 
Dry  thereof.  Under  this  statute  the  Secretary  of  the  Interior 
ay,  under  such  rules  and  regulations  and  on  such  terms  as  he  may 
cescribe,  grant  the  privilege  to  graze  livestock  within  any 
itional  park  (except  Yellowstone) ,  monument  or  reservation. 
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Section  3,  39  Stat.  535,  as  amended  (16  U.S.C.  sec.  3).  Without 
a  permit  from  an  authorized  officer  or  employee  of  the  National 
Park  Service,  the  running  at  large,  herding,  driving  across,  or 
grazing  of  livestock  of  any  kind  on  government  lands  in  the  parks 
and  monuments  is  prohibited,   36  C.F.R.  sec.  1.20, 

The  undisputed  facts  are  that  for  many  years  appellant 
has  continuously  grazed  and  watered  cattle  on  the  Monument,  al- 
though he  has  never  had  or  applied  for  a  permit  from  appellee 
authorizing  him  to  do  so.  Appellant  and  his  predecessor  were  re- 
peatedly notified  by  appellee,  through  the  Superintendent  of  the 
Park  Service,  Death  Valley  National  Monument,  that  their  cattle 
were  trespassing  on  Monument  lands,  and  were  requested  to  remove 
the  animals  without  delay.  Appellant  and  his  predecessor  refused 
to  comply  with  those  requests  and  continued  to  water  and  graze 
their  cattle  within  the  boundaries  of  the  Monument. 

On  July  3,  1962,  appellee  filed  a  complaint  asking  that 
appellant  be  perpetually  enjoined  from  watering  and  grazing  his 
cattle  on  the  Monument.  Appellant's  defense  was,  in  short,  that  | 
he  needed  no  permit  to  graze  on  these  public  lands  but  he  had. 
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claimed,  a  right  to  water  cattle  which  carried  with  it  an 
plied  right  to  graze.  Trial  was  held  before  the  court  on 
Ly  16,  1964,  and  on  October  21,  1964,  the  district  court's 
norandum  and  order  granting  the  injunction  and  directing  ap- 
Uee  to  prepare  and  lodge  findings  of  fact,  conclusions  of 
^  and  form  of  judgment  were  filed.  At  a  hearing  on  November  16, 
64,  appellant's  objections  to  the  proposed  findings  of  fact  sub- 
tted  by  appellee  were  sustained  and  appellant  was  granted  leave 

propose  amendments  to  the  proposed  findings  of  fact.  The 
urt  further  granted  appellant  a  stay  of  execution  pending  ap- 
al  pursuant  to  Rule  62(a),  F.R.Civ.P.  On  January  12,  1965, 
e  findings  of  fact,  incorporating  appellant's  proposed  amend- 
nts,  and  conclusions  of  law  were  filed  and  entered.  On  that 
me  date,  judgment  perpetually  enjoining  appellant  from  water - 
ig  and  grazing  cattle  under  his  control  within  the  boundaries 
:  the  Death  Valley  National  Monument  and  staying  execution  un- 
.1  the  expiration  of  the  period  for  the  taking  of  an  appeal  was 
led  and  entered.   This  appeal  followed. 
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SUMMARY  OF  ARGUMENT 
I 

In  the  absence  of  a  permit  granted  by  the  United  States 
grazing  of  cattle  or  other  livestock  within  the  boundaries  of  th< 
Death  Valley  National  Monument  is  prohibited.  Rights  of  way  for 
grazing  livestock  on  public  or  reserved  land  of  the  United  Statei 
are  not  incidental  to  water  rights  and  such  rights  of  way  will 
not  be  implied  from  legislation  recognizing  rights  of  way  for 
the  construction  of  ditches,  pipe  lines,  canals  or  reservoirs. 

II 

The  water  rights  to  be  protected  under  the  Act  of  1866 
and  the  Desert  Land  Act  of  1877  are  rights  thereby  authorized  to 
be  established  in  accordance  with  local  customs,  laws  and  court 
decisions.   In  California  the  local  customs,  laws  and  court  de-  | 
cisions  do  not  recognize  acquisition  of  appropriative  rights  to 
springs  and  water  holes  on  the  public  domain  for  stock  watering 
purposes.  Neither  do  the  relevant  acts  of  Congress. 
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ARGUMENT 

I 

REGARDLESS  OF  EXISTENCE  OF  CLAIMED 
WATER  RIGHT,  APPELLANT'S  GRAZING  IN 
THE  DEATH  VALLEY  NATIONAL  MONUMENT 
WITHOUT  LICENSE  IS  ILLEGAL 

Appellant  argues  that  he  has  vested  appropriative  rights 
;o  water  cattle  from  certain  springs  on  the  National  Monument  and 
:hat  inseparably  connected  to  those  rights  is  the  right,  in  the 
lature  of  an  easement  or  right  of  way,  to  graze  cattle  on  the 
lublic  lands  surrounding  those  springs.  We  submit  that  neither 
ippellant  nor  his  predecessors  could  have  obtained  a  vested  right 
)f  way  over  and  across  public  lands  for  grazing  and  watering 
lattle  thereon,  even  if  it  were  assumed  that  they  could  have  and 
lid  acquire  a  right  to  use  the  water. 

Since  1934,  the  extent  of  rights  of  grazing  of  cattle 
m  public  lands  has  been  controlled  by  the  Taylor  Grazing  Act, 
^8  Stat.  1269  (1934),  43  U.S.C.  sec.  315  et.  se^..   Prior  to  the 
'aylor  Grazing  Act,  there  was  held  to  be  an  implied  license,  grow- 
ing out  of  the  custom  of  nearly  a  hundred  years  that  the  unreserved 
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public  lands  of  the  United  States  should  be  free  to  the  people 
seeking  to  use  them  where  such  lands  were  left  open  and  unen- 
closed, and  no  act  of  Government  forbids  such  use.   Buford  v, 
Houtz.  133  U.S.  320,  326  (1890).   However,  failure  of  the  United 
States  to  object  to  such  use  of  public  lands  did  not  confer  any 
vested  right  to  graze  which  could  not  be  withdrawn  by  a  subse- 
quent reservation  of  the  public  lands.   Light  v.  United  States. 
220  U.S.  523,  535  (1910).   By  the  passage  of  the  Taylor  Grazing 
Act,  and  by  the  reservation  of  the  Death  Valley  Monument,  any 
"implied  license"  to  graze  was  revoked  in  favor  of  a  statutory 
permit  system.  As  pointed  out  in  Osborne  v.  United  States.  145 
F.2d  892,  896  (C.A.  9,  1944),  "it  is  safe  to  say  that  it  has  al- 
ways been  the  intention  and  policy  of  the  government  to  regard 
the  use  of  its  public  lands  for  stock  grazing,  either  under  the 
original  tacit  consent  or  *  *  *  under  regulation  through  the  per- 
mit system,  as  a  privilege  which  is  withdrawable  at  any  time  for 
any  use  by  the  sovereign  without  the  payment  of  compensation. 
Indeed,  concessions  to  individuals  for  the  use  of  public  propert; 
or  the  enjoyment  of  rights  peculiar  to  the  sovereign  have  been 
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consistently  construed  with  strictness  against  the  concessionee 
and  in  favor  of  the  sovereign." 

With  respect  to  the  public  domain,  the  Constitution 
vests  in  Congress  the  power  of  disposition  and  making  of  all 
needful  rules  and  regulations.  That  power  is  subject  to  no 
limitation.  Utah  Power  &  Light  Co.  v.  United  States,  243  U.S. 
389  (1916) .   The  Death  Valley  National  Monument  was  established 
by  Presidential  Proclamation  on  February  11,  1933,  pursuant  to 
Section  2  of  the  Act  of  Congress  approved  June  8,  1906  (34  Stat. 
255),  and  the  Director  of  the  National  Park  Service,  under  the 
direction  of  the  Secretary  of  the  Interior,  was  delegated  the 
supervision,  management  and  control  of  the  Monument,  as  provided 
in  the  Act  of  Congress  entitled  "An  Act  to  Establish  a  National 
Park  Service,  and  for  Other  Purposes,"  approved  August  25,  1916 
(349  Stat.  535-536),  and  Acts  additional  thereto  or  amendatory 
thereof.   16  U.S.C.  sec.  3.  Pursuant  to  the  authority  of  the 
Act  of  August  25,  1916,  as  amended  (16  U.S.C.  sec.  6),  36  C.F.R. 
1.20,  was  promulgated  and  provides  in  part  as  follows: 
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(a)  The  running  at  large,  herding,  driv- 
ing across,  or  grazing  of  livestock  of  any  kind 
on  government  lands  in  the  parks  and  monuments 
is  prohibited,  except  where  authority  therefor 
has  been  granted  pursuant  to  a  revocable  permit 
issued  by  an  authorized  officer  or  employee  of 
the  National  Park  Service  *  *  *. 

This  regulation  was  plainly  valid  and  controls  this  case.  As 

appellant  has  no  permit  from  the  Federal  Government,  he  has  no 

right  to  graze  and  water  livestock  on  the  National  Monument. 

The  alleged  existence  of  an  appropriative  water  right 

does  not  enlarge  appellant's  rights.  An  appropriation  of  water 

purportedly  made  and  maintained  under  the  laws  of  California, 

gives  no  right  of  way  over  the  public  lands  of  the  United  States 

for  a  reservoir  or  canal  to  use  water.  United  States  v.  Rickav 

Land  &  Cattle  Co..  164  Fed.  496  (C.C.  N.D.  Cal.  1908),  and  this 

although  the  particular  circumstances  be  such  that  the  proposed 

appropriation  cannot  be  effected  without  the  ditch  or  reservoir. 

Snvder  v.  Colorado  Gold  Dredging  Co..  181  Fed.  62,  69  (C.A.  8, 

1910).  A  right  of  way  across  state  lands  in  order  to  appropriate 

water  will  not  be  implied  from  the  provisions  of  the  state  law 

allowing  appropriation  of  water.  State  of  California  v.  Hansen . 

189  C.A. 2d  604  (1961). 
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The  lands  herein  involved  are  and  at  all  times  perti- 
aent  hereto  have  been  owned  by  the  United  States.  The  power  "to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting" 
the  lands  of  the  United  States  is  given  exclusively  to  the  Con- 
gress (Constitution,  Art.  IV,  sec.  3,  cl.  2)  and  only  through 
some  form  of  exercise  of  that  power  can  rights  in  lands  belong- 
ing to  the  United  States  be  acquired.   Utah  Power  &  Light  Co.  v. 
United  States,  243  U.S.  389,  404  (1916).  As  this  Court  recently 
held  in  Superior  Oil  Company  v.  United  States.   F.2d   (C.A.  9, 

2/ 

1965),  easements  are  not  to  be  implied  in  derrogation  of  the  in- 
terest of  Congress. 

Here  Congress  has  spoken  expressly  as  to  grazing  rights 
in  the  Taylor  Grazing  Act.  As  to  other  easements  needed  to  pro- 
mote the  development  of  water  found  in  the  public  domain,  in  1866 
it  recognized  rights  of  way  for  the  construction  of  ditches,  pipe 
lines  and  canals.   14  Stat.  253,  sec.  9;  Rev.  Stat.  sec.  2339, 


2/  Copies  of  this  unreported  opinion  are  transmitted  with  this 
brief  to  counsel  for  appellant. 
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July  26,  1866,  43  U.S.C.  sec.  661.  This  legislation,  known  as 
the  Act  of  1866,  was  amended  in  1870  to  provide  that  patents  or 
homestead  rights  should  be  subject  to  any  vested  and  accrued 
water  rights,  or  rights  to  ditches  and  reservoirs  used  in  con- 
nection therewith,  as  may  have  been  acquired  or  recognized  by 
Section  9  of  the  Act  of  1866.   16  Stat.  218;  Rev.  Stat.  sec. 
2340  (July  9,  1870),  43  U.S.C.  sec.  661.   Nowhere  in  these 
statutes  is  there  a  recognition  of  rights  of  way  across  public 
land  for  cattle  to  graze  and  water.   No  court  which  has  been 
called  upon  to  interpret  this  legislation  has  rendered  a  deci- 
sion recognizing  or  even  indicating  the  possibility  of  recogni- 
tion of  a  right  of  way  in  the  nature  of  that  claimed  by  appellant 

Subsequently,  when  hydroelectric  power  was  developed, 
it  was  found  that  this  legislation  was,  at  best,  poorly  adapted 
to  these  needs.   The  statutes  were  limited  to  ditches,  canals 
and  reservoirs,  and  did  not  cover  power  houses,  transmission  line 
or  the  necessary  subsidiary  structures.   In  that  situation  Con- 
gress passed  the  Act  of  May  14,  1896,  c.  179,  29  Stat.  120,  which 
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related  exclusively  to  rights  of  way  for  electric  power  purposes. 
Jtah  Power  &  Light  Co.  v.  United  States,  243  U.S.  389,  405  (1916). 
Grazing  and  watering  of  cattle,  however,  unlike  works  for  gener- 
ating and  distributing  electric  power,  were  known  and  should  have 
been  in  the  mind  of  Congress  at  the  time  the  Acts  of  1866  and 
1870  were  passed,  yet  no  provision  was  made  in  those  Acts  for 
rights  of  way  for  such  purpose.  Although  Congress  has  since 
passed  a  number  of  Acts  specifically  relating  to  rights  of  way, 
such  as  the  1896  Act  mentioned  above,  none  of  them  has  provided 
for  rights  of  way  for  grazing  or  watering  livestock.   The  words 
of  the  Act  of  1866  have  been  interpreted  as  being  broad  enough 
to  include  dams,  flumes,  pipes  and  tunnels  on  the  theory  that 
such  dams,  flumes,  pipes  and  tunnels  were  analogous  to  or  inci- 
dental to  and  discharging  the  functions  of  such  reservoirs,  ditchei 
and  canals.  Utah  Light  &  Traction  Co.  v.  United  States.  230  Fed. 
343,  345  (C.A.  8,  1915),  cited  in  Peck  v.  Howard.  167  P. 2d  753, 
761  (Cal.  1946).  Those  words  are  not,  however,  broad  enough  to 
include  rights  of  way  for  watering  and  grazing  livestock. 


-  14  - 

Appellant's  argument  is  thus  fallacious  because  (1)  it 
/iolates  the  policy  of  Congress  explicitly  to  state  which  ease- 
nents  to  reach  water  will  be  permitted  in  the  public  domain  and 
3n  what  terms,  (2)  it  violates  the  basic  policy  of  public  dis- 
posal requiring  specific  statutory  authority  resulting  in  patent 
expressly  stating  the  scope  of  the  grant,  (3)  it  would  create, 
3y  implication,  limitations  upon  grants  made  under  the  general 
Land  disposal  laws  and  (4)  it  would  transfer  to  the  courts  by 
drawing  implications  the  function  of  determinins  the  scope  of 
Dublic  land  grants  which  Congress  has  always  determined  for  it- 
self or  delegated  to  the  Secretary  of  the  Interior, 

II 

APPELLANT  HAD  NO  VESTED  WATER 
RIGHT  AS  CLAIMED 

Before  the  establishment  of  the  Death  Valley  National 
^lonument,  the  lands  included  therein  were  part  of  the  public  do- 
na in  and  were  included  in  the  Monument  subject  to  all  valid  ex- 
isting rights.  Prior  to  1866,  the  right  of  a  prior  appropriator 
to  the  waters  in  the  public  domain  had  been  recognized  by 
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California  as  against  other  appropriators  but  not  against  the 
Federal  Government,  However,  in  1866  Congress  passed  a  statute, 
14  Stat.  253,  R.S.,  sec.  2339,  43  U.S.C.  sec.  661  (hereafter  re- 
ferred to  as  the  Act  of  1866),  providing  that: 

Wherever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural,  manu- 
facturing, or  other  purposes,  have  vested  and  ac- 
crued, and  the  same  are  recognized  and  acknowledged 
by  the  local  customs,  laws  and  decisions  of  courts, 
the  possessors  and  owners  of  such  vested  rights 
shall  be  maintained  and  protected  in  the  same;  *  * 
*. 

In  1877,  in  the  Desert  Land  Act  (19  Stat.  377),  Congress  enacted 

what  is  the  currently  effective  authorization  for  the  acquisition; 

as  against  the  United  States,  of  privately  owned  rights  to  use 

the  unappropriated,  non -navigable,  waters  upon  the  public  lands. 

See  Federal  Power  Comm.  v.  Oregon.  349  U.S.  435,  447-448  (1954). 

There  it  was  provided  that  (43  U.S.C.  sec.  321); 

*  *  *  and  all  surplus  water  over  and  above 
such  actual  appropriation  and  use,  together 
with  the  water  of  all  lakes,  rivers,  and  other 
sources  of  water  supply  upon  the  public  lands 
and  not  navigable,  shall  remain  and  be  held 
free  for  the  appropriation  and  use  of  the  pub- 
lic for  irrigation,  mining,  and  manufacturing 
purposes  subject  to  existing  rights. 
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Neither  the  Act  of  1866,  nor  the  Desert  Land  Act  specified  the 
procedure  by  which  rights  could  be  acquired  from  the  United 
States,  However,  in  California,  as  in  other  states  to  which 
these  laws  applied,  the  local  customs,  laws  and  decisions  of 
courts  were  accepted  as  the  criteria  for  determining  the  acqui- 
sition of  privately  owned  appropriative  rights  to  use  the  waters 
on  the  federally  owned  public  lands.  California  Oregon  Power  Co. 
V.  Beaver  Portland  Cement  Co..  295  U.S.  142  (1935).  Appellant 
argues  that,  in  accordance  with  the  local  customs,  laws  and  de- 
cisions of  courts,  he  and  his  predecessors  acquired  vested  ap- 
propriative rights  to  use  certain  waters  located  within  the  bound- 
aries of  the  Death  Valley  National  Monument. 

There  are  at  least  four  reasons  why  appellant's  argu- 
ment is  wrong.  First,  a  vested  right  to  the  use  of  water  cannot 
be  acquired  for  any  purpose  unless  the  appropriator  has  or  has 
acquired  a  right  in  the  adjacent  lands  as  necessary  to  give  him 
access  to  the  water.  State  of  California  v.  Hansen.  189  C.A.2d 
604  (1961).   Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed. 62,  70 
(C.A.  8,  1910).  As  demonstrated  under  Point  I  above,  neither 
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appellant  nor  his  predecessors  have  ever  acquired  such  a  right 
in  the  lands  which  must  be  traversed  by  his  cattle  to  have  ac- 
cess to  the  waters,  the  right  to  use  which  he  claims  to  own. 

Second,  appellant's  claim  of  vested  right  to  the  water 
must  rest  completely  in  the  appropriative  doctrine.   The  United 
States  was  and  is  the  owner  of  all  riparian  land.  Thus,  appel- 
lant's argument  that  it  acquired  vested  appropriative  rights 
without  ownership  of  any  property  benefited  is  novel  and  con- 
trary to  basic  water  law. 

Third,  in  order  for  the  appellant  or  his  predecessors 
to  have  acquired  vested  appropriative  rights  to  the  waters  in 
question,  those  waters  had  to  be  subject  to  appropriation.  We 
submit  that  under  the  local  customs,  laws  and  court  decisions 
of  the  State  of  California  the  waters  in  question  were  not  sub- 
ject to  appropriation. 

In  1911  the  California  legislature  defined  water  sub- 
ject to  appropriation,  and  provided  that  all  water  flowing  in 
any  natural  channel,  except  so  far  as  it  has  been  or  is  being 
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applied  to  use  for  beneficial  purposes,  or  insofar  as  it  may  be 
reasonably  needed  for  use  for  beneficial  purposes  on  lands  ripar- 
ian thereto,  or  except  as  otherwise  appropriated,  is  public  water 
3f  the  State  subject  to  appropriation  in  accordance  with  statu- 
tory provisions.  Wat,  Code  sec.  102  (formerly  part  of  C.C.  sec. 
L410) .  Prior  to  passage  of  that  Act,  the  California  laws  had 
permitted  the  acquisition  by  appropriation  of  the  right  to  the 
use  of  running  water  flowing  in  a  river  or  stream  or  down  a  can- 
yon or  ravine.  Cal.  Civ.  Code  1874,  sec.  1410, 

Appellant  claims  to  have  acquired  vested  appropriative 
rights  to  use  the  waters  of  26  springs  and  one  small  creek  that 
flows  a  short  distance  before  disappearing  into  the  ground.   In 
tiis  opening  brief,  he  states  that  water  from  springs  may  be  ap- 
propriated (Appellant's  opening  brief,  36).  This  statement  is 
too  broad.  Whether  waters  of  a  spring  are  subject  to  appropria- 
tion under  California  law  depends  on  the  nature  of  the  particular 
spring.  A  water  right  is  a  usufructuary  right,  i.e.,  a  right  to 
use  the  water  that  will  be  regarded  and  protected  as  property. 
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but  which  carries  with  it  no  specific  property  in  the  water  it- 
sell.  Wiel,  Water  Rights  in  the  Western  States  (3d  ed.)  sec.  18. 
However,  under  certain  circumstances  the  California  courts  have 
declared  that  the  owner  of  the  land  on  which  a  spring  is  located 
actually  owns  the  water  flowing  from  that  spring.   In  the  case 
of  Simons  v.  Inyo  Cerro  Gordo  Mining  &  Power  Co..  192  Pac.  144, 
130  (Cal.  1920),  the  Circuit  Court  of  Appeal,  Second  District, 
Division  2,  California,  made  the  following  statement: 

There  no  more  could  be  private  ownership  in 
the  springs  themselves  than  there  could  be 
private  ownership  in  the  corpus  of  a  stream 

^of  running  water.   There  could  be  but  a  usu- 
fructuary right.  And  that  right  could  be  ac- 
quired only  by  an  "appropriation"  made  in  the 
manner  provided  by  law;  that  is  by  reducing 
the  water  to  actual  possession  for  a  benefi- 
cial use. 

In  denying  a  petition  for  rehearing  in  that  same  case,  the  Cal- 
ifornia Supreme  Court,  sitting  en  banc,  declared: 

We  also  refuse  to  approve  the  broad  statement 
that  there  cannot  be  a  private  ownership  in 
springs  of  water.   The  case  is  not  parallel  to 
the  question  of  the  ownership  of  the  water  of 
a  stream.  A  spring  may  have  no  natural  outlets 
in  which  case  the  owner  of  the  land  in  which  it 
lies,  under  ordinary  circumstances,  owns  the  water 
as  completely  as  he  does  the  soil.   I.D.  at  152. 
(Emphasis  added.) 
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On  this  same  point  the  California  Supreme  Court  said  in  a  later 

case,  San  Francisco  Bank  v.  Langer.  110  P. 2d  687,  689-690  (Cal. 

1941) : 

Irrespective  of  its  source,  water  from  a  spring 
flowing  into  a  water  course  is  part  of  its  nat- 
ural flow  and  its  use  is  governed  by  the  doctrine 
of  riparian  rights.   It  follows  that  the  owner  of 
land  upon  which  a  spring  rises  and  from  which  a 
stream  flows  has  no  absolute  ownership  of  the 
waters  in  the  spring,  but  is  entitled  only  to  a 
reciprocal  share,  as  a  riparian  owner,  in  common 
with  other  owners  farther  down  on  the  stream. 
But  where  the  natural  flow  from  a  spring  does  not 
pass  beyond  the  boundary  of  the  land  on  which  it 
is  located,  the  owner  may  use  all  of  it:  he  owns 
it  as  completely  as  he  owns  the  soil.   (Emphasis 
added.) 

In  a  recent  California  case,  the  defendant  had  discov- 
ered a  spring  in  a  ravine  on  a  section  of  state -owned  land  in  the 
desert  area  of  Kern  County.   The  terrain  in  the  area  was  hilly 
and  rugged,  apparently  quite  similar  to  the  land  involved  in  this 
case.  Water  from  the  spring  did  not  flow  off  the  state  land  but? 
merely  moistened  the  ground  thereabouts;  and  was  not  the  source 
of  any  water  course.   Defendant  went  on  the  state  land,  without 
a  permit,  and  spent  a  large  amount  of  money  developing  the  sprinj 
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ind  laying  a  pipe  line  across  state  land  to  his  own  land,  which 
surrounded  the  state  land.   The  state  brought  an  action  to  enjoin 
:he  defendant.   The  injunction  was  granted  and  the  defendant  ap- 
:^ealed.   In  affirming  the  judgment,  the  District  Court  of  Appeal, 
"ourth  District,  concluded  that:  This  was  a  spring  with  no  nat- 
iral  outlet;  the  owner  of  the  land  in  which  it  lies,  under  ordi- 
nary circumstances,  owns  the  water  as  completely  as  the  soil, 
;iting  Simons  v.  Inyo  Cerro  Gordo  Mining  &  Power  Co. .  supra ,  and 
San  Francisco  Bank  v.  Langer,  supra ;  and  the  waters  of  the  spring 
»7ere  not  subject  to  appropriation.   State  of  California  v.  Hansen. 
LI  Cal.  Rptr.  335,  339,  189  C.A.2d  604,  610  (1961).   See  also 
iork  V.  Horn.  154  C.A.2d  207,  213  (1957).  Appellant's  position 
Is,  of  course,  much  weaker  than  that  of  the  claimant  in  Hansen 
^fho  at  least  owned  the  land  where  the  water  was  used. 

Counsel  for  appellant,  in  his  opening  argument  before 
the  district  court,  used  the  following  picturesque  language  in 
describing  the  waters  in  the  case  at  bar  (R.T.  8-9): 

*  *  *  [W]hen  we  speak  of  spring  water  in  the 
Western  states,  we  aren't  talking  about  artes- 
ian wells,  such  as  we  may  read  in  English  poetry. 
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but  we're  talking  of  mudholes,  *  *  *.  This 
was  surface  water  that  seeped  out  of  the  ground, 
maybe  a  half -gallon,  maybe  a  quarter-gallon  and, 
if  it  was  a  good  spring,  maybe  a  gallon  a  minute. 
This  water  would  seep  out  if  it  were  to  be  used. 
You  had  to  gather  the  water.  You  had  to  let  it 
form  a  pool  and  then  you  had  to  transport  or  di- 
vert that  water  to  some  kind  of  a  tank  or  a  trough 
where  livestock  could  drink  out  of  it.   If  you 
didn't  do  that,  this  water  was  lost.   In  a  short 
time  it  goes  into  mud  and  would  disappear  into  the 
ground . 

Appellant  himself  testified  before  the  district  court 
that  the  springs  produced  very  limited  amounts  of  water  which 
if  not  collected  in  a  tank  or  trough  would  "form  a  kind  of  mud- 
hole  and  disappear  into  the  sand"  (R.T,  36,  38-39)  and  that  the 
so-called  Cottonwood  Creek  also  produces  a  limited  amount  of 
water  and  flows  a  brief  distance  before  sinking  into  the  ground 
and  disappearing  within  the  boundaries  of  the  National  Monument 
(R.T.  18,  46,  53), 

The  record  here  evidences  the  fact  that  the  waters  in 
this  case  are  identical  to  those  involved  in  the  Hansen  case, 
supra.  They  have  no  natural  outlet,  they  do  not  pass  from  ap- 
pellee's lands,  and  they  are  not  part  of  a  water  course.   These 
waters  are  not  subject  to  appropriation,  under  California  law. 


and  it  is  therefore  impossible  for  appellant  or  his  predecessors 
to  have  acquired  any  vested  appropriative  water  rights  under  that 
law  as  it  is  claimed  they  did. 

The  fourth  defect  in  appellant's  claim  of  vested  water 

rights  for  stock  raising  in  the  springs  is  the  fact  that  Congress 

3/ 
and,  so  as  appears,  the  State  of  California   have  assumed  that 

rights  to  such  waters  are  not  subject  to  appropriation. 


^     That  the  State  of  itself  is  without  authority  or  power  to 
authorize  the  acquisition  of  rights  as  against  the  United 
States  to  use  the  waters  on  the  lands  of  the  United  States  is 
clear  from  decisions  of  the  Supreme  Court  of  California  and  the 
Supreme  Court  of  the  United  States.   In  Lux  v.  Haggin.  69  Cal. 
255,  339,  10  Pac.  674,  721  (1886),  the  California  court  long 
ago  recognized  that  "*  *  *  since  the  act  of  Congress  granting 
or  recognizing  a  property  in  the  waters  actually  diverted  and 
usefully  applied  on  the  public  lands  of  the  United  States,  such 
rights  have  always  been  claimed  to  be  deraigned  by  private  per- 
sons under  the  act  of  Congress,  from  the  recognition  accorded 
by  the  act,  or  from  the  acquiescence  of  the  general  government 
in  previous  appropriations  made  with  its  presumed  sanction  and 
approval."  In  United  States  v.  Grand  River  Dam  Authority,  363 
U.S.  229  (1960),  the  Supreme  Court,  in  denying  the  authority's 
claim  that  it  had  compensable  water  rights  under  an  act  of  the 
Oklahoma  legislature,  declared:   "Yet,  the  Federal  Government 
was  the  initial  proprietor  in  these  western  lands  and  any  claim 
by  a  State  or  by  others  must  derive  from  this  Federal  title." 
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Appellant  places  considerable  emphasis  on  the  case  of 
Step toe  Livestock  Co.  v.  Gullev.  53  Nev.  163,  295  Pac.  772  (1931) 
But  that  case  involved  flowing  streams  not  springs.  Moreover, 
it  is  the  local  customs,  laws  and  court  decisions  of  the  State 
of  California,  not  those  of  Nevada,  that  are  to  be  used  in  deter- 
mining whether  appellant  or  his  predecessor  can  base  a  claim  of 
appropriative  water  rights  on  local  customs,  laws  and  court  de- 
cisions.  Granted  that  the  Step toe  case  stands  for  the  propositic 
that  Nevada  law  permits  the  acquisition  of  appropriative  water 
rights  by  watering  livestock,  but  there  are  also  cases  in  other 
states  that  hold  the  opposite.  See,  e.g.,  Robinson  v.  Schoenfel< 
218  Pac.  1041  (Utah  1923). 

Appellant  also  argues  that  under  California  law  the   j 
watering  of  cattle  is  recognized  as  a  reasonable,  beneficial  use; 
(Appellant's  opening  brief,  p.  26).  However,  both  cases  cited 
by  appellant  as  authority  for  that  statement  involve  the  deter- 
mination of  water  rights  among  riparian  owners,  A  riparian  owne 
has  the  right  to  use  sufficient  water  from  the  stream  to  supply 
the  needs  of  stock  and  animals  ordinarily  kept  to  sustain  the 
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domestic  needs  of  man.  However,  in  a  case  in  which  a  downstream 
riparian  owner  claimed  that  the  use  of  water  exclusively  for 
watering  livestock  grown  for  commercial  purposes  was  superior 
to  the  use  of  water  for  irrigation  by  an  upstream  riparian  owner, 
the  court  was  of  the  opinion  that  the  riparian  right  to  water 
livestock  did  not  extend  to  watering  livestock  grown  or  pastured 
for  commerical  purposes  and  therefore  the  right  of  the  downstream 
riparian  owner  to  use  the  water  for  irrigation  was  superior. 
Cowell  V.  Armstrong,  210  Cal.  218,  224-225,  290  Pac.  1036  (1930). 
Although  it  does  not  say  so  in  the  decision,  it  would  appear  that 
the  court  recognized  that  under  the  local  customs,  laws  and  court 
decisions  of  California  appropriative  rights  cannot  be  acquired 
by  watering  livestock.   In  any  event,  it  is  clear  that  California's 
determinations  that  riparian  rights  to  use  the  waters  of  a  flowing 
stream  for  some  stockwatering  purposes  are  not  authority  for  the 
proposition  that  the  laws  of  that  State  permit  the  acquisition 
by  appropriation  of  the  right  to  use  the  waters  of  the  springs 
and  water  holes  on  the  public  lands  for  stockwatering  purposes. 
We  have  noted  above  that  the  Desert  Land  Act  provides 
that  the  surplus  waters  on  the  public  lands  shall  be  "free  for 
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the  appropriation  and  use  of  the  public  for  irrigation,  mining, 
and  manufacturing  purposes."  Supra .  p.  15.  The  authorization 
plainly  does  not  include  grazing  and  stockwatering  purposes  at 
springs.  While  the  precursor  Act  of  1866  did  refer  to  "mining, 
agricultural,  manufacturing,  or  other  purposes,"  we  think  it  is 
clear  that  Congress  was  never  under  any  disillusionment  that  it 
had  authorized  the  acquisition  of  privately  owned  rights  to  use 
springs  and  water  holes  such  as  here  involved  for  the  watering 
of  livestock  being  grazed  on  the  public  lands.   By  the  Act  of 
December  29,  1916,  39  Stat.  862,  43  U.S.C.  sees.  291-302,  Con- 
gress provided  for  the  making  of  stock-raising  homestead  entries 
upon  the  unappropriated  unreserved  public  lands.   By  Section  10, 
39  Stat.  865,  43  U.S.C.  sec.  300,  it  was  specifically  directed: 

That  lands  containing  water  holes  or  other  bodies 
of  water  needed  or  used  by  the  public  for  watering 
purposes  shall  not  be  designated  [for  entry]  under 
this  Act  but  may  be  reserved  *  *  *  and  such  lands 
heretofore  or  hereafter  reserved  shall,  while  so 
reserved,  be  kept  and  held  open  to  public  use  for 
such  purposes  under  such  general  rules  and  regula- 
tions as  the  Secretary  of  the  Interior  may  prescribe; 
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Authority  to  reserve  additional  lands  to  insure  access  "by  the 

public"  to  the  reserved  watering  places  was  also  granted.   In 

pursuance  of  the  authority  granted  by  Section  10  of  the  stock 

raising  homestead  act  and  Executive  Order  dated  April  17,  1926, 

provided: 

It  is  hereby  ordered  that  every  smallest 
legal  subdivision  of  the  public  land  surveys 
which  is  vacant  unappropriated  unreserved  pub- 
lic land  and  contains  a  spring  or  water  hole, 
and  all  land  within  one -quarter  of  a  mile  of 
every  spring  or  water  hole  located  on  unsur- 
veyed  public  land  be,  and  the  same  is  hereby, 
withdrawn  from  settlement,  location,  sale,  or 
entry,  and  reserved  for  public  use  in  accord- 
ance with  the  provisions  of  section  10  of  the 
Act  of  December  29,  1916  *  *  *,  and  in  aid  of 
pending  legislation. 

Had  Congress  supposed  that  it  had  theretofore  authorized  those 
persons  permissively  using  the  public  lands  for  stock  grazing  to 
acquire  private  ownership  of  the  right  to  use  the  waters  of  the 
springs  and  water  holes,  it  is  to  be  assumed  that  in  authorizing 
the  reservation  "for  public  use"  of  the  lands  containing  "water 
holes  or  other  bodies  of  water  needed  or  used  by  the  public  for 
watering  purposes"  it  would  have  excepted  such  sources  thereto- 
fore appropriated.   It  is  therefore  highly  significant  that  no 
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such  exception  was  made  either  by  Section  10  of  the  1916  Act  or 
by  the  1926  Executive  Order  implementing  the  authority  thereby 
granted. 

Absent  a  right  in  the  public  property,  appellant's  oc- 
cupation was  plainly  illegal  and  the  United  States  was  entitled 
to  an  injunction  preventing  such  continued  violation  of  law. 

United  States  v.  Langendorf.  322  F.2d  25  (C.A.  9,  1963);  cf.  Beay 

4/ 
V.  United  States,    F.2d     (C.A,  9,  1965). 

CONCLUSION 

The  judgment  of  the  district  court  is  correct  and  shoul 

be  affirmed. 

Respectfully  submitted, 

EDWIN  L.  WEISL,  JR.  , 

Assistant  Attorney  General. 

MANUEL  L.  REAL, 

United  States  Attorney. 

Los  Angeles,  California,  90011 

JAMES  R.  AKERS,  JR., 

Assistant  United  States  Attorney 
Los  Angeles.  California.  90011. 

ROGER  P.  MARQUIS, 
CARL  L.  SANDSTROM, 

Attorneys.  Department  of  Justice 
Washington.  D.  C. .  20530. 

NOVEMBER  1965 


4/  Copies  of  this  unreported  opinion  are  transmitted  with  this, 
brief  to  counsel  for  appellant. 
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CERTIFICATE  OF  EXAMINATION  OF  RULES 


I  certify  that  I  have  examined  the  provisions  of  Rules 
8  and  19,  C.A.  9,  and  that  in  my  opinion  the  tendered  brief  con- 
orms  to  all  requirements. 


CARL  L.  SANDSTROM 
Attorney,  Department  of  Justice 
Washington,  D.  C,  20530 
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APPENDIX 


(1)  Presidential  Proclamation  No.  2028,  February  11,  1933, 

47  Stat.  2554. 

DEATH  VALLEY  NATIONAL  MONUMENT  —  CALIFORNIA 


BY  THE  PRESIDENT  OF  THE  UNITED  STATES  OF  AMERICA 
A  PROCLAMATION 
WHEREAS  it  appears  that  the  public  interest  would  be 
promoted  by  including  certain  lands  known  as  Death  Valley,  in 
California,  within  a  national  monument  for  the  preservation  of 
the  unusual  features  of  scenic,  scientific,  and  educational  in- 
terest therein  contained: 

NOW,  THEREFORE,  I,  HERBERT  HOOVER,  President  of  the 
United  States  of  America,  by  virtue  of  the  power  in  me  vested 
by  section  2  of  the  act  of  Congress  entitled  "AN  ACT  For  the 
preservation  of  American  antiquities,"  approved  June  8,  1906  (34 
Stat.  225),  do  proclaim  and  establish  the  Death  Valley  National 
Monument  and  that,  subject  to  all  valid  existing  rights,  the  are< 
indicated  on  the  diagram  hereto  annexed  and  forming  a  part  hereo 
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36,  and  the  same  is  hereby,  included  within  the  said  national 
nonument , 

Warning  is  hereby  expressly  given  to  all  unauthorized 
Dersons  not  to  appropriate,  injure,  destroy,  or  remove  any  fea- 
ture of  this  monument  and  not  to  locate  or  settle  upon  any  of 
the  lands  thereof. 

The  Director  of  the  National  Park  Service,  under  the 
direction  of  the  Secretary  of  the  Interior,  shall  have  the  super- 
vision, management,  and  control  of  this  monument  as  provided  in 
the  act  of  Congress  entitled  "AN  ACT  To  establish  a  National  Park 
Service,  and  for  other  purposes,"  approved  August  25,  1916  (39 
Stat.  535-536),  and  acts  additional  thereto  or  amendatory  thereof, 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  United  States  to  be  affixed. 

DONE  at  the  City  of  Washington  this  11"  day  of 
[SEAL]  February,  in  the  year  of  our  Lord  nineteen 

hundred  and  thirty-three,  and  of  the  Inde- 
pendence of  the  United  States  of  America 
the  one  hundred  and  fifty-seventh. 

HERBERT  HOOVER 

By  the  President: 

Henry  L.  Stimson 

Secretary  of  the  State. 

[No.  2028] 
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(2)  Act  of  August  25,  1916,  39  Stat.  535,  as  amended  (16 

U.S.C.  sec.  3) 

The  Secretary  of  the  Interior  shall  make  and  publish 
such  rules  and  regulations  as  he  may  deem  necessary  or  proper   i 
for  the  use  and  management  of  the  parks,  monuments,  and  reser- 
vations under  the  jurisdiction  of  the  National  Park  Service, 
and  any  violation  of  any  of  the  rules  and  regulations  authorized 
by  this  section  and  sections  1,  2,  4,  22,  and  43  of  this  title 
shall  be  punished  by  a  fine  of  not  more  than  $500  or  imprison- 
ment for  not  exceeding  six  months  or  both,  and  be  adjudged  to 
pay  all  costs  of  the  proceedings.   He  may  also,  upon  terms  and 
conditions  to  be  fixed  by  him,  sell  or  dispose  of  timber  in 
those  cases  where  in  his  judgment  the  cutting  of  such  timber  is  I 
required  in  order  to  control  the  attacks  of  insects  or  diseases 
or  otherwise  conserve  the  scenery  or  the  natural  or  historic  ob-j 
jects  in  any  such  park,  monument,  or  reservation.   He  may  also 
provide  in  his  discretion  for  the  destruction  of  such  animals 
and  of  such  plant  life  as  may  be  detrimental  to  the  use  of  any 
of  said  parks,  monuments,  or  reservations.   He  may  also  grant 
privileges,  leases,  and  permits  for  the  use  of  land  for  the 
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accommodation  of  visitors  in  the  various  parks,  monuments,  or 
other  reservations  provided  for  under  section  2  of  this  title, 
but  for  periods  not  exceeding  thirty  years;  and  no  natural  curi- 
osities, wonders,  or  objects  of  interest  shall  be  leased,  rented, 
or  granted  to  anyone  on  such  terms  as  to  interfere  with  free  ac- 
cess to  them  by  the  public:   Provided,  however.  That  the  Secretary 
of  the  Interior  may,  under  such  rules  and  regulations  and  on  such 
terras  as  he  may  prescribe,  grant  the  privilege  to  graze  livestock 
within  any  national  park,  monument,  or  reservation  referred  to 
in  this  section  and  sections  1,  2,  4,  22,  and  43  of  this  title 
when  in  his  judgment  such  use  is  not  detrimental  to  the  primary 
purpose  for  which  such  park,  monument,  or  reservation  was  created, 
except  that  this  provision  shall  not  apply  to  the  Yellowstone 
National  Park;  And  provided  further.  That  the  Secretary  of  the 
Interior  may  grant  said  privileges,  leases,  and  permits  and  enter 
into  contracts  relating  to  the  same  with  responsible  persons, 
firms,  or  corporations  without  advertising  and  without  securing 
competitive  bids:  And  provided  further.  That  no  contract,  lease, 
permit,  or  privilege  granted  shall  be  assigned  or  transferred  by 
such  grantees,  permittees,  or  licensees  without  the  approval  of 
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the  Secretary  of  the  Interior  first  obtained  in  writing:  And 
provided  further «  That  the  Secretary  may,  in  his  discretion, 
authorize  such  grantees,  permittees,  or  licensees  to  execute 
mortgages  and  issue  bonds,  shares  of  stock,  and  other  evidences 
of  interest  in  or  indebtedness  upon  their  rights,  properties, 
and  franchises,  for  the  purposes  of  installing,  enlarging  or 
improving  plant  and  equipment  and  extending  facilities  for  the 
accommodation  of  the  public  within  such  national  parks  and  monu- 
ments.  (Aug.  25,  1916,  ch.  408,  §3,  39  Stat.  535;  June  2,  1920, 
ch.  218,  §5,  41  Stat.  732;  Mar.  7,  1928,  ch.  137,  §1,  45  Stat. 
235;  May  29,  1958,  Pub.  L.  85-434,  72  Stat.  152.) 

(3)  Act  of  July  26,  1866,  14  Stat.  253,  43  U.S.C.  sec.  661 

(1st  paragraph) 

Whenever,  by  priority  of  possession,  rights  to  the  use 
of  water  for  mining,  agricultural,  manufacturing,  or  other  pur- 
poses, have  vested  and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and  the  decisions  of 
courts,  the  possessors  and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same;  and  the  right-of-way  for 
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the  construction  of  ditches  and  canals  for  the  purposes  herein 
specified  is  acknowledged  and  confirmed;  but  whenever  any  person, 
in  the  construction  of  any  ditch  or  canal,  injures  or  damages 
the  possession  of  any  settler  on  the  public  domain,  the  party 
committing  such  injury  or  damage  shall  be  liable  to  the  party 
injured  for  such  injury  or  damage. 

(4)  Act  of  July  9,  1870,  16  Stat.  218,  43  U.S.C.  sec.  661 

(2d  paragraph) 

All  patents  granted,  or  preemption  or  homesteads  al- 
lowed, shall  be  subject  to  any  vested  and  accrued  water  rights, 
or  rights  to  ditches  and  reservoirs  used  in  connection  with  such 
water  rights,  as  may  have  been  acquired  under  or  recognized  by 
section  51  of  this  title. 

(5)  36  Code  of  Federal  Regulations  Section  1.20 

a.   The  running  at  large,  herding,  driving  across,  or 
grazing  of  livestock  of  any  kind  on  the  Government  lands  in  the 
parks  and  monuments,  or  the  use  of  such  lands  for  agricultural 
purposes,  is  prohibited,  except  where  authority  therefor  has 
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been  granted  pursuant  to  a  revocable  permit  issued  by  an  auth- 
orized officer  or  employee  of  the  National  Park  Service.  Appli' 
cations  for  such  authorization  may  be  addressed  to  the  superin- 
tendent of  the  area  involved. 
Section  1.91 

a.  Any  person  who  violates  any  provision  of  the  rulei 
and  regulations  in  this  chapter,  or  as  the  same  may  be  amended 
or  supplemented,  in  regard  to  any  national  park  or  monument  not 
specified  in  paragraph  (b)  or  (c)  of  this  section  shall  be  deem* 
ed  guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  more  than  $500  or  imprisonment  for  no 
exceeding  6  months,  or  both,  and  be  adjudged  to  pay  all  costs  o 
the  proceedings. 

(6)  Rule  65,  Federal  Rules  of  Civil  Procedure 

(d)  FORM  AND  SCOPE  OF  INJUNCTION  OR  RESTRAINING  ORDE: 
Every  order  granting  an  injunction  and  every  res trail- 
ing order  shall  set  forth  the  reasons  for  its  issuance;  shall  b 
specific  in  terms;  shall  describe  in  reasonable  detail,  and  nol 
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by  reference  to  the  complaint  or  other  document,  the  act  or 
acts  sought  to  be  restrained;  and  is  binding  only  upon  the  par- 
ties to  the  action,  their  officers,  agents,  servants,  employees, 
and  attorneys,  and  upon  those  persons  in  active  concert  or  par- 
ticipation with  them  who  receive  actual  notice  of  the  order  by 
personal  service  or  otherwise. 
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JURISDICTIONAL  STATEMENT 

This  is  an  appeal  from  a  Judgment  entered  on 
March  3,  1965,  by  the  United  States  District  Court 
for  the  Northern  District  of  California,  Northern  Di- 
vision. The  imderljdng  action  was  brought  by  appel- 
lant Universal  Underwriters  Insurance  Company 
(hereinafter  referred  to  as  Universal),  a  corporation, 
against  American  Motorists  Insurance  Company 
(hereinafter  referred  to  as  American),  a  corporation. 
The  amount  in  controversy  exceeded  $10,000.00.  The 
District  Court's  jurisdiction  was  invoked  imder  28 
use  Section  1332,  inasmuch  as  Universal  is  a  citizen 
of  the  State  of  Missouri  with  its  principal  place  of 
business  and  home  office  in  the  State  of  Missouri,  and 


American  is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State  of 
Illinois,  is  a  citizen  thereof,  and  has  its  jirincipal  place 
of  business  and  home  office  in  the  State  of  Illinois.  On 
March  10,  1965,  appellant.  Universal,  filed  a  timely 
Notice  of  Apj)eal.  This  Court's  jurisdiction  accord- 
ingly rests  on  28  USC  Section  1291. 


STATEMENT  OF  THE  CASE 
This  is  a  suit  by  Universal  to  force  American  to 
reimburse  Universal  for  all  of  its  out-of-pocket  ex- 
penses incurrexl  while  paying-  a  compromise  settlement 
to  one  Vickie  Graf,  a  minor  for  Miss  Graf's  injuries. 
Universal  in  fact  compromised  Miss  Graf's  claim  (at 
a  figure  conceded  to  be  reasonable  by  American)  and 
in  this  action  seeks  recovery  of  all  siuns  paid  to  the 
guardian  ad  litem  of  Miss  Graf  together  with  all  of 
its  expenses  incurred  in  connection  with  the  defense 
of  that  action. 

The  basic  facts  underlying  this  suit  are  as  follows, 
all  of  which  are  set  forth  in  the  Stipulation  As  To 
Certain  Facts  and  Testimony  of  Witnesses  filed  with 
the  trial  court  except  as  noted: 

The  principal  parties  to  this  action,  i.e..  Universal 
and  American  are  insurance  comjianies.  At  all  times 
pertinent  here.  Universal  insured  imder  a  policy,  an 
exact  copy  of  which  was  received  by  the  trial  court, 
a  partnership  known  as  "K.  B.  McCarthy"  consisting 
of  K.  B.  McCarthy,  George  Little,  Royal  E.  McCar- 


thy,  aiid  Floyd  Todd.  The  pai-tnership  was  engaged 
in  the  business  of  selling  new  and  used  automobiles 
with  its  pi-ineipal  place  of  business  in  Eureka,  Cali- 
fornia. 

At  all  times  pertinent  herein,  American  insured 
Crocker-Anglo  National  Bank,  a  national  banking 
association,  mider  a  policy  of  insurance,  an  exact  copy 
of  which  was  received  by  the  trial  court. 

On  August  6,  1957,  the  partnership  McCarthy 
(hereinafter  referred  to  as  "McCarthy")  sold  a  new 
1957  Dodge  to  one  Cecil  Wolf  pursuant  to  a  Condi- 
tional Sales  Contract.  McCarthy  thereupon  assigned 
the  contract  to  Crocker- Anglo  National  Bank  (here- 
inafter referred  to  as  "Bank")  and  guaranteed  the 
contract  with  recourse.  Following  the  execution  of  the 
contract,  the  Dodge  was  registered  with  the  Depart- 
ment of  Motor  Vehicles  of  the  State  of  California 
\^ith  Wolf  as  the  registered  owner  and  Bank  as  the 
legal  owner.  The  registration  remained  this  way  imtil 
Jime  30,  1958. 

Prior  to  April  22,  1958,  Wolf  had  defaulted  on  his 
contract.  On  April  22,  1958,  Bank  turned  the  account 
over  to  one  Joseph  Sheiber,  who  operated  an  inde- 
pendent collection  agency  in  Eureka,  California  and 
retained  him  for  its  accoimt  to  repossess  this  vehicle. 
On  April  23,  1958  Sheiber  repossessed  the  Dodge 
and  delivered  it  directly  to  McCarthy  at  its  place  of 
business.  McCarthy  did  not  pay  Bank  imtil  June 
30,  1958,  so  that  at  the  time  of  the  episode  in  question 
(May  4,  1958)  McCarthy  was  neither  the  registered 
nor  legal  owner. 


On  May  4,  1958,  the  Dodge,  while  being  driven  by 
Eris  McCarthy,  struck  and  injured  a  four  year  old 
girl,  one  Vickie  Graf.  Eris  McCarthy  is  the  wife  of 
Royal  E.  McCarthy,  one  of  the  partners  of  ''K.  B. 
McCarthy".  At  the  time  of  the  accident  Eris  was 
driving  the  Dodge  with  the  permission  of  the  partner- 
ship McCarthy  for  her  own  personal  use  and  not  in 
the  course  or  scope  of  McCarthy's  business.  (Findings 
of  Fact  No.  10.)  Subsequent  to  the  accident  an  action 
was  filed  on  behalf  of  Vickie  Graf  by  her  guardian 
ad  litem  in  the  Superior  Court  of  the  State  of  Cali- 
fornia, in  and  for  the  County  of  Humboldt.  An  exact 
copy  of  the  Complaint  in  that  action  was  received 
by  the  trial  Court.  Upon  service  of  the  Summons  and 
Complaint,  McCarthy  turned  them  over  to  Universal, 
who  after  making  demand  (which  was  refused)  on 
American  that  it  defend  the  action,  defended  Eris 
McCarthy  in  said  action. 

On  February  1,  1960,  Universal  pursuant  to  valid 
Court  Order  approving  the  compromise  paid 
$15,000.00  to  the  child's  guardian  ad  litem  in  settle- 
ment of  the  suit  filed  by  the  guardian  against  Mrs. 
McCarthy.  American  concedes  that  the  amoimt  of  the 
settlement  was  reasonable.  In  addition.  Universal  in- 
curred expenses  in  said  action  in  the  sum  of  $1,746.92, 
which  were  reasonable. 

In  its  complaint  in  this  action  Universal  contended 
that  American  was  required  to  reimburse  it  for  the 
$15,000.00  settlement  together  with  all  of  its  out  of 
pocket  expenses  incurred  in  the  defense  of  that  action. 
On  March  3,  1965,  the  District  Court  entered  Judg- 


ment  in  favor  of  American  and  decreeing  that  Uni- 
versal recover  nothing. 

This  appeal  followed. 


SPECIFICATION  OF  ERRORS  RELIED  ON 

1.  The  District  Court  erred  in  granting  Judgment 
in  favor  of  American  and  in  denying  the  relief  for 
which  Universal  prayed. 

2.  The  District  Court  erred  in  holding  that  Ens 
McCarthy  was  not  insured  at  the  tune  imder  the 
American  Motorists  policy  and  further  erred  in  not 
holding  that  said  policy  provided  primary  coverage 
to  her. 

3.  The  District  Court  erred  in  failing  to  find  ex- 
pressly that  Eris  McCarthy  was  driving  the  subject 
vehicle  with  the  permission  of  the  Bank. 


SUMMARY  OP  ARGUMENT 
The  District  Court  found  (and  properly  so)  that 
at  the  time  of  the  episode,  Bank  was  the  owner  of  the 
1957  Dodge  driven  by  Eris  McCarthy.  (See  Findings 
of  Fact  No.  12.)  Accordingly,  Eris  McCarthy  was 
covered  under  American's  policy  for  her  liability,  if 
any.  Coverage  was  afforded  under  the  "Definition 
of  Insured"  (Insuring  Agreements  III  "definition 
of  insured"  contained  in  the  American  policy)  be- 
cause she  had  the  implied  permission  of  Bank  to  drive 
the  vehicle.   While  it  is  true  that  Eris  McCarthv  was 


also  covered  by  the  x^olicy  issued  by  Universal  at 
said  time  and  place,  the  coverage  afforded  by  Ameri- 
can is  primary  because  of  the  language  of  the  two 
"other  insurance"  clauses  in  the  respective  policies. 
The  American  policy  (Paragi^aph  XIV  of  "Condi- 
tions" of  the  American  policy)  provides  that  any 
liability  under  that  policy  is  prorated  wdth  any  other 
"valid  and  collectible  insurance"  iji  the  event  two 
policies  cover  an  assured.  The  applicable  portion  of 
the  Universal  policy  provides  that  any  insurance  af- 
forded thereby  is  excess  over  any  other  valid  and 
collectible  insurance  that  is  available  in  the  event  of 
dual  coverage.  Consequently,  the  insurance  provided 
by  American  is  primary,  and  it  is  required  imder  the 
applicable  law  to  reimburse  Universal  for  the  amomits 
paid  by  settlement  and,  in  addition,  to  reimburse  Uni- 
versal for  all  of  the  expenses  incurred  by  it  in  the 
defense  of  the  injury  action. 


I.     PREAMBLE. 

California  law  is  clear  that  in  determining  whether 
an  insurance  policy  provides  coverage,  the  Court  must 
resolve  all  doubts  in  favor  of  the  insured,  and  con- 
strue any  ambiguities  most  strongly  in  favor  of  the 
assured  and  against  the  insurer.  See  Continental 
Insurance  Company  v.  Zurich  Insurance  Company 
(1961)  57  C.  2d  27,  366  P.  2d  455. 

Obviously,  in  this  matter  either  or  both  policies 
could  pro\dde  coverage  to  Eris  McCarthy.  Consistent 
with   the   above   policy,   in   making  a  determination 


whetlier  a  given  insurance  policy  provided  coverage, 
the  Court  should  assume  that  it  was  the  only  policy 
in  existence  and  thus  must  resolve  all  doubts  in  Eris 
McCarthy's  policy.  In  short,  in  determining  whether 
Eris  McCarthy  was  covered  by  the  American  Motor- 
ist policy  at  the  time  of  the  episode,  she  is  entitled  to 
have  all  the  ambiguities  in  the  policy  construed  in  her 
favor.  In  making  the  determination  of  whether  there 
was  coverage  by  the  American  Motorists  policy,  the 
Court  should  assiune  that  it  is  the  only  policy  in  ex- 
istence which  might  provide  coverage  to  her. 


II.  ERIS  McCarthy  was  an  insured  under 

THE  AMERICAN  MOTORIST  POLICY. 

This  follows  because  Crocker-Anglo  Bank,  the 
named  assured  under  that  policy  was  the  owner  of 
the  vehicle  and  Eris  McCarthy  was  using  it  with  the 
bank's  permission. 

A.    The  Insuring  Clause. 

The  policy  itself  states  that  Crocker- Anglo  National 
Bank  is  the  named  insured.  Under  the  Definition  of 
Insured  (Insuring  Agreements  III,  definition  of  in- 
sured) the  policy  provides  in  part:  "The  unqualified 
word  insured  includes  the  named  insured  and  also 
includes  any  person  while  using  an  oivned  automobile 
— ^providing  the  actual  use  of  the  automobile  is  by 
the  named  assured  or  with  his  pemiission  *  *  *"  (em- 
phasis added).  Thus  Eris  McCarthy  is  insured  under 
that  x^olicy  if  the  following  two  conditions  are  met: 


a 

(a)  Bank  was  the  owner  of  the  vehicle. 

(b)  She  was  driving  it  with  permission  and  con- 
sent of  Bank. 

B.  Crocker-Anglo  was  the  Owner  of  the  Automobile. 

The  District  Court  specifically  found  this  to  be  the 
fact  (see  Findings  of  Fact  No.  12).  There  is  ample 
evidence  to  support  this  finding,  among  it  the  state- 
ment in  the  Dealer  Plan  Agreement  entered  into  be- 
tween McCarthy  and  Bank  which  was  in  effect  at  the 
time  of  the  accident.  Part  Y  of  the  Dealer  Plan 
Agreement  reads  as  follows:  '^ Until  payment  is  made, 
such  vehicle  in  the  contract  shall  be  and  remain  the 
property  in  subject  to  the  order  of  the  Bank"  (em- 
phasis added).  This,  among  other  evidence,  clearly 
supports  the  District  Court's  finding. 

C.  Eris  McCarthy  Was  Driving  the  Vehicle  With  the  Permission 
and  Consent  of  the  Bank. 

Eris  McCarthy  had  the  pennission,  both  actual  and 
implied  in  law  to  drive  the  subject  vehicle.  Souza  v. 
Corti  (1943)  22  C.  2d  454,  139  P.  2d  645  and  HoUs 
V.  Motor  Transport  Co.  (1943)  22  C.  2d  773,  141  P. 
2d  738,  both  hold  that  mider  California  law  an  in- 
ference that  an  owner  delivered  a  car  to  a  permittee 
with  permission  for  the  permittee  to  use  the  car  for 
all  purposes  is  drawn  from  the  mere  surrender  of 
possession  by  the  owner. 

In  this  instance,  the  evidence  clearly  shows  that 
Sheiber,  the  person  who  repossessed  the  vehicle  did  so 
for  the  account  of  and  at  the  instructions  of  Bank. 
The  evidence  is  micontradicted  that  the  car  was  deliv- 


ered  to  McCarthy  without  any  restrictions  on  the  use 
of  the  vehicle.  Moreover,  the  District  Court  specifi- 
cally fomid  that  at  the  time  of  the  accident  in  ques- 
tion, the  pai-tnei-ship  McCarthy  was  the  "bailee"  of 
the  car  and  that  Eris  McCarthy  was  driving  the 
vehicle  with  the  partnership's  pennission.  (See  Find- 
ing of  Fact  No.  10.)  Under  those  circumstances,  the 
above  cited  authorities  make  it  clear  that  imder  Cali- 
fornia law  Eris  McCarthy  was  driving  the  vehicle 
with  the  permission  of  the  Bank,  the  bailor.  There 
was  no  finding  in  trial  court  that  any  conditions  were 
imposed  by  the  owner  Bank  upon  the  use  by  McCar- 
thy of  the  vehicle  and,  in  fact,  there  was  no  evidence 
upon  which  such  a  finding  could  be  based.  In  fact, 
there  was  no  testimony  at  the  trial  that  McCarthy's 
use  of  the  vehicle  was  in  any  way,  shape  or  form  re- 
stricted or  were  there  any  circumstances  from  which 
one  can  find  such  restrictions.  Bank's  witnesses  testi- 
fied that  Bank  didn't  care  what  McCarthy  did  with 
the  car  so  long  as  he  paid  for  it. 

The  case  of  Stewart  v.  Norsigian  (1944)  64  C.  A. 
2d  540,  149  P.  2d  46,  demonstrates  in  a  similar  case 
that  a  person  driving  a  vehicle  imder  these  circum- 
stances does  so  with  the  permission  of  the  owner- 
bailor. 
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III.  ERis  McCarthy  was  not  excluded  from  coverage 

UNDER  THE  AMERICAN  MOTORIST  POLICY  BY  ANY  OF 
THAT  POLICY'S  PROVISIONS. 

A.     The  Purported  Exclusion  Contained  in  Insuring  Agreements 
III,  Definition  of  Insured  (B),  Does  Not  Apply. 

Under  that  clause,  coverage  is  denied  to  one  other- 
wise covered  if  they  are  an  agent  or  employee  of  an 
automobile  sales  agency,  with  respect  to  any  accident 
arising  out  of  the  operation  thereof.  This  coverage 
is  lost  oyily  if  the  accident  arises  out  of  the  operation 
of  an  automobile  sales  agency.  The  issue  is  whether 
the  vehicle  is  being  used  for  business  or  for  pleasure. 
In  this  instance,  it  was  being  used  for  pleasure  and 
Mrs.  McCarthy  was  not  deprived  of  coverage. 

California  law  is  settled  that  insurance  policies 
are  construed  most  strongly  against  the  insurer  and 
in  favor  of  the  insured.  See  Steven  v.  Fidelity  & 
Casualty  Co.  (1962)  58  C.  2d  862,  377  P.  2d  284,  and 
SoutJitvestern  Funding  Corp.  v.  Motors  Insurance 
Corp.  (1963)  59  C.  2d  91,  378  P.  2d  361. 


B.  Restrictive  Endorsement  Contained  in  the  Policy  (The 
Fourth  Endorsement),  Purporting  to  Restrict  the  Insurance 
Only  to  the  Named  Insured  With  Regard  to  Repossessed 
Automobiles,  Is  Not  Enforceable. 

The  California  Supreme  Court  has  flatly  held  that 
restrictive  endorsements  under  no  circmnstances  are 
enforceable  in  California.  Interinsurance  Exchange 
V.  Ohio  Casualty  Insurance  Company  (1962)  58  C. 
2d  142,  373  P.  2d  640;  Wildman  v.  Government  Em- 
ployees Insurance  Co.  (1957)  48  C.  2d  31,  307  P.  2d 
359. 
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This  endorsement  actually  reinforces  our  conclusion 
that  Eris  McCarthy  is  in  fact  covered  luider  the  pol- 
icy. Without  that  endorsement,  there  is  no  pro\asion 
excluding  repossessed  automobiles,  and  thus,  in  the 
absence  of  such  an  endorsement,  repossessed  automo- 
biles (and  Eris  McCarthy)  would  be  covered.  Then 
for  an  additional  premium  ($979.00)  an  endorsemeni 
purporting  to  limit  coverage  already  provided  is 
added  which  attempts  to  limit  the  coverage  and  elim- 
inate some  assureds.  In  short,  the  insurer  is  charging 
more  money  and  attempting  to  cut  down  coverage. 
This  ambiguity  between  the  main  body  of  the  policy 
and  the  endorsement  must  be  construed  in  favor  of 
the  insured  and  against  the  insurer.  Steven  u.  Fidel- 
ity &  Casualty  Co.,  supra,  and  Southwestern  Funding 
Corp.  V.  Motors  Insurance  Corp.,  supra. 


IV.  AS  ERIS  McCarthy  was  an  insured  under  the  main 

BODY  OF  THE  AMERICAN  MOTORISTS  POLICY,  THE 
"OTHER  INSURANCE"  CLAUSE  OF  THAT  POLICY  RE- 
QUIRES A  PRORATION  WITH  OTHER  "VALID  AND  COL- 
LECTIBLE INSURANCE",  IF  ANY  APPLIED. 

If  Eris  McCarthy  is  an  assured  under  the  Ameri- 
can Motorists  policy,  Paragraph  14  of  the  ''Condi- 
tions" provides  that  that  policy's  liability  is  prorated 
with  any  other  "valid"  and  collectible  insurance 
available  to  her. 
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V.  THE  ONLY  INSURANCE  PROVIDED  TO  ERIS  McCARTHY 
UNDER  THE  UNIVERSAL  UNDERWRITERS  POLICY  IS 
ENDORSEMENT  A  20  F  "USE  OF  OTHER  AUTOS— BROAD 
FORM." 

Eris  McCarthy  is  not  a  named  assured  on  the  pol- 
icy. The  named  assured  is  K.  B.  McCarthy,  a  part- 
nership consisting  of  certain  specified  individuals  (not 
she) .  The  only  place  she  is  covered  imder  the  policy  is 
under  the  quoted  endorsement.  Eris  McCarthy  was 
not  covered  under  Paragraph  III  (Definition  of  In- 
sured) in  the  Insuring  Agreement  Section  of  Univer- 
sal Underwriters  policy  because  she  was  not  using  an 
automobile  owned  by  the  named  insureds,  it  being 
owned  by  Crocker-Anglo  Bank. 


VI.  ENDORSEMENT  A  20  F,  UNDER  THE  UNIVERSAL  UNDER- 
WRITERS POLICY  SPECIFICALLY  STATES  THAT  ANY  IN- 
SURANCE AFFORDED  THEREBY  IS  EXCESS  OVER  ANY 
OTHER  "VALID  AND  COLLECTIBLE"  INSURANCE  THAT  IS 
AVAILABLE. 

The  endorsement  so  states. 


VII.  UNDER  CALIFORNIA  LAW,  IF  INSURANCE  COVERAGE  IS 
PROVIDED  TO  ONE  PERSON  BY  TWO  POLICIES,  ONE  OF 
WHICH  CONTAINS  A  "PRORATE"  CLAUSE  (AS  IN  THE 
AMERICAN  MOTORISTS  POLICY)  AND  THE  OTHER  OF 
WHICH  CONTAINS  AN  "EXCESS"  CLAUSE  (AS  IN  THE 
UNIVERSAL  UNDERWRITERS  POLICY)  THE  PRORATE 
POLICY  IS  PRIMARY  AND  THE  EXCESS  POLICY  IS 
SECONDARY. 

American  Automobile  Company  v.  Reptihlic  Indem-^ 
nity  Company  (1959)  52  C.  2d  507,  341  P.  2d  675; 


Continental  Casualty  Company  v.  Zurich  Insurance 
Company  (1961)  57  C.  2d  27,  366  P.  2d  455,  both  so 
hold. 

Since  the  American  Motorists  policy  had  limits  re- 
lating to  this  accident  of  Five  Himdred  Thousand 
Dollars  ($500,000.00),  it  provided  the  sole  protection 
to  Eris  McCarthy  for  this  accident. 


vm.  since  the  american  motorists  policy  was  the 
policy  providing  primary  coverage  to  eris 
McCarthy,  universal  underwriters  is  entitled 
to  recover  all  of  its  expense  incurred  in  her 
defense  in  the  graf  action. 

For  a  square  holding  to  that  effect  (overruling  a 
series  of  prior  California  contrary  cases),  see  Con- 
tinental Casualty  Company  v.  Zurich  Insura^ice  Com- 
pany, supra. 


IX.  THIS  COURT'S  HOLDING  IN  TRUCK  INSURANCE  EX- 
CHANGE V.  AMERICAN  SURETY  COMPANY  OF  NEW  YORK 
(1964)  338  F.  2d  811  (CCA.  9)  IS  NOT  CONTRARY  TO  ANY 
OF  THE  POSmONS  URGED  IN  THIS  CASE. 

The  District  Coiui;  erroneously  believed  that  the 
finding  m  this  case  was  governed  by  Truck  Insurance 
Exchange  v.  American  Surety  Company  of  New  York 
(1964)  338  F.  2d  811  (CCA.  9). 

Without  belaboring  the  facts  of  the  Truck  Insur- 
ance case,  the  distinction  between  that  matter  and 
ours  is  that  in  that  action  there  were  two  concurrent 
tortfeasors  each  of  whom  was  directly  negligent  and 
each   of  whom  was   covered   hy   one,  and   only   one 
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msurance  policy,  for  liis  primary  liability.  Of  key 
impoi'tanee  is  the  fact  that  neither  of  the  tortfeasors 
was  covered  by  two  insurance  policies  for  his  primary 
liability,  which  is  the  situation  with  Eris  McCarthy 
here. 

In  the  Truck  Insurance  case,  the  trial  court  deter- 
mined that  Wescott,  an  employee  of  J  &  W  Logging 
Company  and  owner  of  premises  was  directly  negli- 
gent, and  further  had  determined  that  J  &  W  Log- 
ging Company  was  directly  negligent  itself  in  failing 
to  provide  a  safe  place  to  work.  Thus  the  trial  court 
concluded  that  there  were  two  concurrent  tortfeasors. 
This  Honorable  Court  correctly  held  that  Wescott  was 
covered  by  the  Truck  Insurance  Exchange  Policy 
which  had  been  then  issued  to  the  truck  owTier  as  he 
was  ''using"  the  truck.  Thus  Wescott  was  in  fact 
provided  coverage  by  the  Tinick  Insurance  Exchange 
policy.  Of  key  importance,  however,  was  the  fact  that 
the  American  Surety  policy  issued  to  J  c&  TT  insured 
it  only  and  did  not  provide  coverage  to  its  employees. 
Thus  Wescott  was  covered  only  by  the  Truck  Insur- 
ance policy  and  J  &  W  was  covered  only  by  the  Amer- 
ican Surety  policy,  for  their  direct  liabilities. 
Consequently,  the  distinction  between  that  case  and 
this. 

In  the  Truck  Insurance  case  this  Honorable  Court 
correctly  holds  that  J  &  W  w^ould  be  liable  vicariously 
for  Wescott's  independent  negligence,  and  further 
holds  that  as  to  that  liability  J  &  W  could  recover 
individually  from  Wescott  and  that  his  insurance 
company  stands  in  the  same  shoes.    However,  since 
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Wescott  aiid  J  &  W  had  equal  primary  liabilities, 
and  each  was  covered  by  only  one  insurer  therefor, 
it  was  proper  to  split  the  liability  between  the  two 
carriers. 

We  certainly  concede  the  validity  of  the  trial  court's 
statement  in  this  case  that  the  insurance  carriers  here 
are  in  no  different  position  than  their  respective 
insureds.  Here,  however,  there  is  only  one  person 
having  direct  liability  for  the  injury  and  the  question 
is  which  of  two  insurance  policies  provide  coverage 
and  in  the  event  of  dual  coverage,  which  policy  af- 
forded primary  coverage. 


CONCLUSION 

For  the  reasons  stated,  it  is  respectfully  submitted 
that  the  District  Court's  action  in  granting  Judgment 
to  appellee  and  denying  appellant's  request  for  relief 
was  eri'oneous  and  should  be  reversed  and  the  cause 
remanded  with  instructions  to  enter  Judgment  on 
behalf  of  appellant  for  $16,746.92,  representing  the 
stipulated  amoimt  of  the  settlement  plus  its  out-of- 
pocket  expenses  incuiTed  in  the  defense  of  the  Graf 
action. 

Dated,  Eureka,  California, 
October  4,  1965. 

Respectfully  submitted, 
Hill  &  Hill, 
Claytox  R.  Jaxssex, 
Attorneys  for  Appellant. 
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Certificate  of  Col'xsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  biief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Coui-t  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  l>rief  is  in  full 
compliance  with  those  rules. 

Clattox  R,  Jaxssex, 
Attorneij  for  Appellant. 
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a  corporation. 
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REPLY  BRIEF  FOR  APPELLEE 


JURISDICTION 

The  jurisdictional  statement  of  appellant  is  correct 
and  is  accepted  by  appellee. 


STATEMENT  OF  FACTS 

Under  the  caption  of  its  brief,  ''Statement  of  the 
Case,"  appellant  has  purported  to  state  the  facts  of 
this  case.  The  facts  are  fomid  in  the  parties'  signed 
"Stipulation  as  to  Certain  Facts  and  Testimony  of 
Witnesses,"  which  is  a  part  of  the  record  and  upon 
which,  plus  some  additional  testimony  taken  at  the 
trial,  the  decision  of  the  trial  court  is  predicated. 


Because  appellee  considers  appellant's  statement 
incomplete  and  perhaps  slightly  partisan,  we  presmne 
to  submit  here  for  the  court's  assistance  a  more  com- 
plete resume  of  the  facts: 

Eris  McCarthy  is  the  wife  of  Royal  E.  McCarthy. 
Royal  E.  McCarthy  is  one  of  three  general  partners 
doing  business  as  K.  B.  McCarthy  (said  partnership 
is  hereinafter  referred  to  as  McCarthy),  a  new  and 
used  car  dealer  in  Eureka. 

On  August  6,  1957,  McCarthy  as  vendor  and  Cecil 
Wolf  as  vendee  entered  into  a  conditional  sales  con- 
tract for  the  sale  and  purchase  of  a  new  1957  Dodge 
automobile  (hereinafter  referred  to  as  Dodge).  Mc- 
Carthy forthwith  assigned  the  conditional  sale  con- 
tract to  Crocker- Anglo  National  Bank  (hereinafter 
referred  to  as  Bank)  and  guaranteed  same  with  re- 
course. Simultaneously  with  execution  of  the  condi- 
tional sales  contract,  Wolf  executed  an  irrevocable 
and  non-cancelable  "Authorization  for  Transfer  and 
Delivery  of  Certificate  of  Ownership"  which  author- 
ized and  instructed  Bank  to  (a)  deliver  the  Certifi- 
cate of  Ownership  for  Dodge  properly  endorsed,  only 
to  McCarthy  as  soon  as  the  conditional  sales  contract 
was  satisfied,  and  (b)  accej^t  payment  of  the  amount 
due  under  the  conditional  sales  contract.  The  author- 
ization notified  Bank  that  release  thereof  must  come 
from  McCarthy,  to  whom  Wolf's  equity  in  the  Dodge 
had  been  pledged  as  security  for  labor  and/or  mate- 
rials installed  therein,  Tliis  authorization  was  never 
released  to  McCarthy.    Dodge  was  registered  in  the 


Department  of  Motor  Vehicles  with  Wolf  as  regis- 
tered oN\nier  and  Bank  as  legal  owner  and  remained 
that  way  mitil  June  30,  1958. 

By  April  22,  1958,  Wolf  was  delinquent  in  his 
pajTuents.  Bank  turned  the  aceoimt  over  to  Joseph 
Schieber,  who  operated  an  independent  collection 
agency,  with  instructions  to  collect  the  two  delinquent 
installments  or  one  delinquent  installment  with  a 
promise  to  jjay  the  second  delinquent  instalhnent. 
Wolf  could  not  pay  the  delincjuent  installments,  so 
Schieber  repossessed  the  Dodge  on  April  23,  1958, 
and  delivered  possession  of  it  to  and  received  a  re- 
ceipt from  McCarthy. 

On  April  24,  1958,  McCarthy  wrote  Wolf  advising 
him  of  the  repossession,  his  liability  for  deficiency, 
for  him  to  get  in  touch  with  McCarthy  inmiediately, 
and  that  no  action  would  be  taken  for  five  days. 
Wolf  couldn't  borrow  the  money  to  take  the  car 
back  as  requested  by  Royal  E.  McCarthy,  relinquished 
the  Dodge  to  McCarthy  so  it  could  be  sold  imme- 
diately and  signed  a  power  of  attorney  to  transfer 
[  title  to  Dodge. 

McCarthy  performed  reconditioning  work  on  Dodge 
,  on  April  26  and  May  2.  McCarthy  took  Dodge  into 

\  stock  on  April  29  as  ^'Used  Car  5019R." 

i 

I     On  May  4,  1958,  while  Eris  McCarthy  was  dri"\dng 

Dodge    with    express    permission    of    Royal    E.    Mc- 
Carthy, she  was  involved  in  an  auto-pedestrian  colli- 
•  sion  with  Vicki  Graf. 


On  June  30,  1958,  McCarthy  paid  Bank  balance 
due  on  the  Wolf  contract  and  received  Dodge's  cer- 
tificate of  ownership  endorsed  by  Bank  as  legal 
owner.  Also  on  June  30,  1958,  B.  Ureen,  w^ho  was 
McCarthy's  contract  clerk,  signed,  pursuant  to  the 
power  of  attorney  previously  executed  by  Wolf, 
Dodge's  certificate  of  ownership  on  behalf  of  Cecil 
Wolf  as  registered  owner  so  as  to  transfer  Dodge  to 
Byrd  Hey  who  purchased  Dodge  from  McCarthy. 

On  December  31,  1957,  Bank  and  McCarthy  had 
entered  into  a  dealer  plan  agreement  which  provided 
that  upon  default  of  any  contract  by  purchaser,  Mc- 
Carthy would  pay  Bank  the  contract  balance,  less 
unearned  discount;  that  upon  such  pajanent  Bank 
would  assign  contract  to  McCarthy;  that  if  Bank 
tenders  possession  of  vehicle  to  McCarthy  A\dthout 
receiving  immediate  payment,  McCarthy  as  trustee 
will  execute  and  deliver  to  Bank  as  entruster,  upon 
request,  a  trust  receipt;  and  that  until  such  payment 
the  vehicle  shall  be  subject  to  order  of  Bank. 

An  action  filed  against  Eris  McCarthy  as  a  result 
of  the  accident  of  May  4,  1958  was  defended  by  ap- 
pellent  (hereinafter  referred  to  as  Universal)  and 
subsequently  compromised.  In  this  action  Universal 
seeks  to  recover  from  appellee  (hereinafter  referred 
to  as  American)  its  expenses  in  the  defense  of  said 
action  and  the  amount  paid  by  it  m  compromise. 

During  the  argiiment  to  follow  reference  to  some 
facts  not  specifically  mentioned  in  the  foregoing 
statement  may  be  necessary  and  such  reference  will 
then  be  made. 


ERRORS  RELIED  ON  BY  APPELLANT 
Appellant  specifies  numerically  three  errors  on 
which  it  relies  to  seek  a  reversal  of  the  judgment 
of  the  trial  eoui't:  (1)  that  in  granting  judgment 
for  appellee  the  coui't  erred;  (2)  that  the  court  erred 
in  holding  that  Eris  McCarthy  was  not  primarily 
covered  by  American's  insurance  policy  issued  to 
Bank,  and  (3)  the  failure  to  find  expressly  that  Eris 
McCarthy  was  dri^ing  the  Dodge  at  the  time  of  the 
accident  with  the  pennission  of  Bank. 

Appellee  disputes  all  of  these  claimed  errors.  In 
the  argimient  to  follow^  we  will  show^  that  the  judg- 
ment of  the  trial  court  is  sustained  by  the  evidence, 
not  only  on  the  theory  adopted  by  the  court,  but 
also  upon  one  or  both  of  two  other  theories. 

With  respect  to  the  thii*d  assigned  error,  it  should 
be  noted  that  in  its  "Memorandum  and  Order"  the 
trial  court  said:  '*It  will  be  assumed  arguendo  that 
such  permission  existed."  The  decision  was,  there- 
fore, based  upon  permissive  use  which  is  equivalent 
to  a  finding. 


SUMMARY  OF  REPLY  ARGUMENT 

The  trial  court's  decision  is  upon  the  theory  that 
Bank  was,  under  the  law  set  forth  in  its  memoran- 
dum, the  owner  of  the  Dodge;  that  Eris  McCarthy 
was  operating  the  Dodge  with  Bank's  permission 
("assumed  arguendo")  ;  that  McCarihy  was  a  bailee 
who  permitted  another  to  drive  the  vehicle  and  is, 
therefore,  deemed  an  "operator"   (Sec.  17154  Calif. 


Vehicle  Code)  ;  that  as  between  the  owner  (Bank) 
and  the  operator,  the  latter  bears  the  burden  of  lia- 
bility; that  the  insurance  carriers  here  involved  are 
in  no  different  position  than  the  respective  insureds, 
and  that  Universal  may  not  recover  from  American. 

Upon  the  evidence  before  it  the  judgment  of  the 
trial  court  upon  that  theory  is  fully  supported  and 
sound.  It  should  be  noted  that  nowhere  in  appellant's 
brief  is  Section  17154  of  the  California  Vehicle  Code 
discussed  or  even  mentioned.  The  applicability  of  the 
section  to  the  facts  is  not  challenged,  nor  could  it  be. 

But,  furthermore,  it  can  be  and  should  be  convinc- 
ingly demonstrated  that  the  same  e^T.dence  would 
support  findings  for  a  judgment  on  either  one  of  two 
other  theories,  to  wit:  (1)  that  imder  the  law  Mc- 
Carthy, and  not  the  Bank,  was  the  owner  of  the 
Dodge  at  the  time  of  the  accident;  or  (2)  that  at 
least  McCarthy  and  Bank  were  co-owners  of  the 
Dodge.  The  judgment  is  sound  and  sustainable  on 
either  of  these  additional  theories. 
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ARGUMENT 
I.     COMMENT  ON  APPELLANT'S  PREAMBLE. 

This  is  an  action  between  two  insurers — Universal 
seeks  reimbursement  from  American  for  a  loss  and 
expense  Universal  incurred  as  the  result  of  an  action 
defended  by  Universal  on  behalf  of  Eris  McCarthy. 

It  is  not  an  action  by  a  claimed  insured  against 
a  claimed  insurer.    There  is  no  reason   as  between 


the  two  insurers  to  invoke  principles  of  public  policy 
ordinarily  indulged  between  an  insured  and  his  in- 
surer. The  broad  principles  of  liberal  construction 
of  insurance  policies  need  not  and  should  not  be  re- 
sorted to  in  a  controversy  between  two  insurers  over 
the  interpretation  of  their  respective  policies. 

Appellant's  preamble  reveals  that  it  is  treating 
this  as  a  controversy  between  Eris  McCarthy  and 
American,  which  it  is  not.  Eris  McCarthy  is  not  a 
party  to  nor  does  she  have  the  slightest  interest  in 
this  case.  The  claim  against  her  was  defended  and 
compromised  by  Universal,  which  it  may  have  done 
as  a  volunteer  if,  as  it  contends,  it  had  no  obliga- 
tion to  do  so. 

In  any  event,  the  rules  of  construction  of  ''ambigui- 
ties" against  an  insurer  and  of  resolving  all  "doubts" 
against  the  insurer  should  not  be  applied  in  favor 
of  another  insurer. 


II.     THE  JUDGMENT  AND  DECISION  AS  RENDERED 
ARE  SOUND. 

This  iDoint  has  been  succinctly  stated  in  the  fore- 
gomg  Siunmary  of  Reply  Argument.  It  needs  only 
some  amplification. 

The  trial  court  believed  the  law  as  it  viewed  it 
required  a  fuiding  that  Bank  was  the  owner  of  the 
Dodge.  This  was  based  entirely  on  vehicle  registra- 
tion procedures  prescribed  ])y  the  California  Vehicle 
Code   and   their   construction   by   decision.   We   will 


later  review  this  subject  of  ownership.  But,  accepting 
that  finding  and  assuming  that  Eris  McCarthy  was 
operating  the  Dodge  with  Bank's  permission,  the 
lower  court  also  found  that  McCarthy  was  a  ''bailee" 
of  the  vehicle  under  Section  17154  of  the  Vehicle 
Code  of  California,  which  at  that  time  read: 

Bailee  as  operator.  "If  the  bailee  of  an  owner 
with  the  permission,  express  or  implied,  of  the 
owner  permits  another  to  operate  the  motor  ve- 
hicle of  the  owner,  then  the  bailee  and  the  driver 
shall  both  be  deemed  operators  of  the  vehicle 
of  the  owner  within  the  meaning  of  Sections 
17152  and  17153." 

The  essence  of  the  lower  court's  decision  is  found 
in  the  penultimate  paragraph  of  its  "Memorandum 
and  Order,"  reading  as  follows: 

"Section  17150  provides  only  for  owner's  lia- 
bility to  injured  parties.  Sections  17152  and  17153 
establish  that  an  owner  who  is  held  liable  under 
§17150  may  recover  from  the  operator.  Section 
17154  provides  that  a  bailee  who  permits  another 
to  drive  the  vehicle  with  the  express  or  implied 
permission  of  the  owner  is  himself  deemed  an 
operator  within  the  meaning  of  the  aforesaid 
sections.  As  between  the  owner  and  the  'op- 
erator,' then  the  ultimate  burden  is  to  be  borne 
by  the  operator.  Accordingly,  it  would  be  anom- 
alous to  permit  such  an  operator  to  recover  from 
the  owner  for  his  liability  (Cf.  Truck  Insurance 
Exchange  v.  American  Surety  Company  of  New 
York,  358  F.2d  811  [United  States  Court  of 
Appeals  for  the  Mnth  Circuit,  No.  19,137,  No- 
vember 13,  1964]),  whether  satisfied  by  payment 


on  a  judgment  or  settlement.  The  insurance  car- 
riers here  are  in  no  different  position  than  their 
respective  insureds." 

(The  ** Sections"  referred  to  are  those  of  the 
Vehicle  Code  of  California). 

As  previously  noted,  Section  17154  of  the  Califor- 
nia Vehicle  Code  is  not  discussed  or  even  mentioned 
in  appellant's  brief  and  the  applicability  of  the  sec- 
tion to  the  facts  of  this  case  is  not  challenged.  Of 
the  trial  court's  memorandmn-decision  appellant 
states  that:  "The  District  Court  erroneously  believed 
that  the  finding  in  this  case  was  governed  by  Truck 
Insurance  Excluvnge  v.  American  Surety  Company  of 
New  York."  It  is  apparent  that  appellant  is  mistaken 
and  that  the  coui*t  did  not  believe,  erroneously  or 
otherwise,  that  the  cited  case  "governed"  this  case, 
but  it  does  support  the  court's  statement  that  it  would 
be  anomalous  to  permit  an  "operator"  to  recover 
from  an  "owner"  for  the  former's  liability,  whether 
satisfied  by  payment  on  a  judgment  or  settlement. 

Perhaps  this  brief  could  end  here,  but  there  are 
other  reasons  for  the  affirmance  of  the  judgment  of 
the  lower  court  which  may  be  discussed. 


ni.     OWNERSHIP  OF  THE  VEHICLE. 

As  asserted  in  the  Smnmary  of  Appellee's  Argu- 
ment, appellee  contends  that  the  evidence  before  the 
trial  court  and  the  applicable  law  would  support  the 
judgment  for  American   upon   the  theory  that  Mc- 
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Cartliy  and  not  the  Bank  was  the  owner  of  the  ve- 
hicle or  that  McCarthy  and  Bank  were  co-owners.  In 
either  case  Universal  could  not  recover.  A  look  at 
the  evidence  and  the  law  on  this  subject  of  owner- 
ship is  indicated. 

A  certificate  of  registration  pertaining  to  the  trans- 
fer of  title  or  any  interest  in  a  vehicle  does  not  nec- 
essarily or  conclusively  establish  true  ownership. 
(Davis  V.  Joseph,  148  C.A.2d  899,  905;  307  P.2d  958.) 

Wolf  executed  a  power  of  attorney  to  transfer 
Dodge  and  relinquish  all  rights  to  McCarthy.  This 
was  a  transfer  of  his  rights  as  a  conditional  buyer, 
subject  to  Bank's  rights  to  receive  the  balance  due 
as  assignee  of  the  conditional  sales  contract.  (Bowden 
V.  Bank  of  America,  36  Cal.2d  406,  414;  224  P.2d  713; 
Davies-Overland  Co.  v.  Blenkiron,  71  C.A.  690;  236 
P.  179.) 

It  is  presiuned  that  things  which  a  person  possesses 
are  owned  by  him  and  that  a  person  is  the  owner 
of  property  from  exercising  acts  of  ownership  over 
it.  (Calif.  Code  Civil  Procedure,  Section  1963,  sub- 
divisions 11  and  12;  Hamilton  v.  Madison  Auto  Sales 
Co.,  94  C.A.2d  619,  623;  211  P.2d  335.) 

The  Dodge  was  in  possession  of  McCarthy  from 
April  23,  1958  until  delivered  to  Byrd  Hey  on  June 
30,  1958.  During  that  time  McCarthy  exercised  in- 
numerable acts  of  ownership  of  Dodge:  (1)  on  April 
24  wrote  Wolf  telling  him  he  should  get  in  touch 
with  them  immediately  and  that  McCarthy  would 
wait  five  days  from  date  of  this  letter  before  talking 
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action;  (2)  accepted,  power  of  attorney  to  transfer 
vehicle  from  Cecil  Wolf;  (3)  on  April  26,  1958  Mc- 
Carthy lubricated  the  Dodge  and  repaired  it;  (4)  on 
April  29,  1958  McCarthy  took  the  Dodge  into  stock 
and  numbered  it  "Used  Car  5019R";  (5)  on  May 
2,  1958,  McCarthy  again  lubricated  and  repaired 
Dodge;  (6)  on  May  3,  1958,  Royal  E.  McCarthy  drove 
Dodge  home;  (7)  on  May  4,  1958,  Royal  E  McCarthy 
gave  Eris  McCarthy  pennission  to  drive  Dodge;  (8) 
McCarthy  sold  Dodge  to  Byrd  Hey;  (9)  McCarthy 
transferred  Dodge  to  Byrd  Hey  on  June  30,  1958  by 
signing  Cecil  Wolf's  name  pursuant  to  the  power  of 
attorney. 

Bank  had  only  a  security  interest  by  reason  of 
being  an  assignee  of  the  conditional  sales  contract, 
(Boivden  v.  Bank  of  America,  supi'a.) 

When  McCarthy  j^aid  off  the  contract  balance  it 
did  not  use  an  affidavit  of  repossession  to  transfer 
the  title,  but  confii-med  its  ownership  hj  using  the 
power  of  attorney. 

McCarthy  actually  became  the  owner  of  Dodge  im- 
mediately upon  transfer  from  Wolf,  but  did  nothing 
to  secure  a  new  registration  of  Dodge.  McCarthy 
1  cannot  take  advantage  of  its  own  ^^Tong  in  failing 
I  to  have  Dodge  registered  in  its  name  as  registered 
owner.  (Schmidt  v.  C.I.T.  Corporation,  14  C.A.2d  92 
at  95 ;  57  P.2d  1016.) 

If  the   foregoing   facts   fall    short   of   establishing 

that  McCarthy  and  not  the  Bank  was  the  owner  of 

!  the  Dodge  at  the  time  of  the  accident,  the  least  that 
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can  be  said  is  that  McCarthy  was  a  co-owner  of  the 
vehicle. 

Co-owaiership  need  not  be  created  by  mutual  con- 
sent, but  may  arise  by  operation  of  law.  (Krv/m  v. 
Malloy,  22  Cal.2d  132;  137  P.2d  18.)  Ownership  or 
co-ownership  of  the  vehicle  by  McCarthy  would  pre- 
clude recovery  in  this  action  by  Universal  against 
Aimerican,  if  indeed  it  be  necessary  to  resort  to  either 
status  to  uphold  the  judgment.  If  this  court  agrees 
with  the  trial  court's  finding  that  McCarthy  was  a 
bailee  of  the  vehicle,  no  further  consideration  of  the, 
subject  of  ownership  of  the  vehicle  will  be  necessary.! 


IV.     PERMISSIVE  USE  OF  VEHICLE.  1 

I 

Because  of  the  assignment  of  error  by  appellant 
of  the  failure  to  find  expressly  that  Eris  McCarthy 
was  driving  the  Dodge  with  the  Bank's  permission,' 
a  review  of  the  record  on  that  subject  will  dispel 
that  claim  of  error.  j 

The  record  reveals,  and  appellant  concedes  (Appel-: 
lant's  Brief,  p.  9)  that  Eris  McCarthy  was  driving 
with  the  express  permission  of  Royal  E.  McCarthy, 
a  general  partner  in  McCarthy.  If,  as  appellee  be- 
lieves, the  record  shows  McCarthy  and  not  the  Bank 
w^as  the  owTier  of  the  Dodge,  no  further  comment  on 
this  subject  w^ould  be  necessary. 

In  cases  of  co-ownership  it  is  a  question  of  fact 
whether  the  operation  of  the  vehicle  was  with  or  with- 
out the  consent,  express  or  implied,  of  an  owmer  whc 
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was  not  personally  participating-  in  the  operation  in 
question.  (Kram   u.  MaUoy,  supra.) 

Express  permission  of  the  Bank  is  not  claimed  and 
evidence  to  support  a  fuiding  of  implied  permission 
is  noticeably  lacking.  There  was  no  evidence  Bank 
had  any  knowledge  of  any  use  of  the  Dodge  after 
McCarthy  obtained  possession  of  it — the  Bank  only 
demanded,  and  eventually  received,  payment  of  the 
balance  due  it.  There  was  no  testimony  of  any  custom 
of  McCarthy  to  make  personal  use  of  repossessed 
vehicles  as  was  done  in  the  case  of  this  Dodge. 

Assuming  co-ownership,  one  must  remember  the  na- 
ture of  the  parties — the  Bank  as  a  financial  institu- 
tion and  McCarthy  as  an  automobile  dealer.  Used 
cars  in  stock  of  an  automobile  dealer  are  reasonably 
mtended  for  sale.  While  it  may  not  be  unrealistic  to 
imply  permission  to  demonstrate  the  car  to  a  pros- 
pective purchaser,  such  was  not  the  case  here.  This 
was  a  case  where  the  use  of  the  Dodge  was  not  for 
any  mutual  benefit  of  the  co-o\\'ners.  The  use  was  not 
connected  with  the  business  acti"\T.ties  or  business 
benefit  of  McCarthy  as  an  automobile  dealer.  The  use 
of  the  Dodge  was  not  one  customarily  found  in  the 
automobile  business. 

Since  an  automobile  and  its  component  parts  and 
accessories  depreciate  by  use,  it  is  not  reasonable  to 
imply  permission  from  the  absent  co-owner  for  the 
Dodge  to  be  used  and  thus  depreciated  without  any 
intended  direct  or  indirect  benefit  accruing  to  this 
absent  owner.  No  co-owner  of  a  car  which  w^as  being 
held  for  sale  by  a  co-owner  automobile  dealer  would 
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expect  a  partner  and  his  family  to  use  the  car  for 
their  own  personal  necessities  and  conveniences. 

If  the  finding-  that  the  Bairk  was  the  sole  owner 
of  the  Dodge  is  sound,  the  facts  still  do  not  show,  by- 
implication  or  otherwise,  permission  of  Bank  for  Eris 
McCarthy  to  operate  the  vehicle  for  her  own  personal 
use. 

The  dealer  agreement  between  Bank  and  McCarthy 
specified  that  Dodge  would  be  subject  to  order  of 
Bank.  Admittedly,  Bank  never  gave  any  orders  to 
McCarthy  regarding  Dodge.  No  testimony  was  pro- 
duced to  show  any  prior  or  subsequent  orders  which- 
permitted  operation  of  a  repossessed  vehicle  for  the 
personal  use  of  the  wife  of  a  partner. 

''A  voluntary  deposit  is  made  by  one  giving 
to  another,  with  his  consent,  the  possession  of 
personal  property  to  keep  for  the  benefit  of  the 
former,  or  a  third  XDarty.  The  person  giving  is, 
called  the  depositor,  and  the  person  recei^dng  is 
the  depositary."  (Civil  Code,  Sec.  1814.) 

If  Bank  be  the  sole  owner,  delivery  of  Dodge  to 
McCarthy  and  acceptance  by  McCarthy  makes  this  a 
deposit  with  Bank  the  depositor  and  McCarthy  the 
depositary. 

A  depositary  may  not  use  the  thing  deposited,  oi 
permit  it  to  be  used,  for  any  purpose  without  the 
consent  of  the  depositor.  (See  Sec.  1835,  California 
Civil  Code.) 

The  dealer  agreement  provided  that  Dodge  shoulc 
be  held  subject  to  the  order  of  Bank.  In  the  absence 
of  any  orders  from  Bank,  McCarthy  had  no  righ' 
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to  let  Eris  McCarthy  use  the  Dodge.  (Sec.  1835,  Civil 
Code.)  There  was  no  evidence  of  any  oral  or  written 
orders  directing  or  permitting  the  use  of  the  Dodge 
for  the  i)ersonal  convenience  or  necessity  of  Royal  E. 
McCai-thy  or  Eris  McCarthy. 


V.     THE  INSURANCE  POLICIES. 

Consideration  of  the  insurance  policies  issued  by 
Universal  and  American  is  perhaps  necessary  because 
of  the  court's  finding  that  the  Bank  was  the  owner 
of  the  Dodge  and  the  assumi>tion  of  the  trial  court 
that  it  was  being  operated  by  Eris  McCarthy  with 
Bank's  permission;  and  also  because  of  the  conten- 
tion of  appellant  that  Eris  McCarthy  was  an  insured 
under  American's  policy,  that  American's  policy  was 
"primary"  and  provided  the  sole  protection  to  her 
for  the  accident  in  question,  and  that  Universal's 
policy  was  '^excess"  coverage  only  for  her. 

Universal's  Policy. 

Universal's  policy  issued  to  McCarthy  contains  En- 
dorsement F  6735  UU  which  provides  as  here  ma- 
terial : 

"Gaeage 
(  Premises-Operations- Automobile) 

It  is  agreed  that  such  insurance  as  is  afforded 
by  policy  for  Bodily  Injury  Liability  and  for 
Property  Damage  Liability  applied  to  the  hazard 
defined  below,  subject  to  the  foUoA^dng  provisions: 
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A.     Hazard  Defined. 

The  ownership,  maintenance  or  use  of  the  prem- 
ises for  the  purpose  of  an  automobile  dealer,  re- 
pair shop,  service  station,  storage  garage  or  public 
parking  place,  and  all  operations  necessaiy  or 
incidental  thereto ;  and  the  ownership,  mainte-  j 
nance  or  use  of  any  automobile  in  connection 
with  the  above  defined  operations,  and  the  occa- 
sional use  for  other  business  purposes  and  the  use 
for  non-business  purposes  of  (1)  any  automo- 
bile oivnecl  by  or  in  charge  of  the  named  insured 
and  used  principally  in  the  above  defined  opera- 
tions, and  (2)  any  automobile  otvned  by  the 
named  insured  ifi  connection  with  the  ahove  de- 
fined operations  for  the  use  of  the  named  insured, 
a  partner  therein,  an  executive  officer  thereof, 
or  a  member  of  the  household  of  any  such  person.] 


B.     Definition   of   Insured    (Limited  Additional 
Interests) 

With  regard  to  the  Hazard  Defined  in  this  en- 
dorsement, the  Definition  of  Insured  Agreement 
of  the  policy  is  null  and  void  and  the  following 
Definition  of  Insured  applies: 

The  unqualified  tvord  insured'  includes  the 
named  insured  and  also  includes  (1)  any  partner, 
employee,  director  or  stockholder  thereof  while 
acting  within  the  scope  of  his  duties  as  such, 
and  any  person  or  organization  having  a  finan- 
cial interest  in  the  business  of  the  named  insured 
covered  by  this  policy,  and  (2)  any  partner  or 
employee  or  director  or  stockholder  thereof  or  a 
member  of  the  household  of  the  named  insured 
or  such  partner  or  employee  or  director  or  stock- 
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holder,  ivhile  using  an  automobile  covered  by  this 
policy  or  when  legally  resi)onsible  for  the  use 
j  thereof,  provided  the  actual  use  of  the  automo- 
bile is  by  the  named  insured  or  with  his  permis- 
sion, and  (3)  any  other  person  or  organization 
legally  responsible  for  the  use  thereof  only  while 
such  automobile  is  operated  by  the  named  insured 
or  any  such  partner  or  employee  or  director  or 
stockliolder  or  member  of  the  household  of  the 
named  insured  or  partner  or  employee  or  direc- 
tor or  stockliolder,  provided  the  actual  use  of 
the  automobile  is  by  the  named  insured  or  with 
his  permission. 

*     *     *     *"        (Italics  ours) 

Responsive  to  the  California  Financial  Responsi- 
bility Law,  this  policy  bore  a  designation  of  the  in- 
sured partners  as  K.  B,  McCarthy,  Helen  McCarthy, 
Royal  McCarthy,  Eris  McCarthy,  George  E.  Little, 
Patricia  M.  Little  and  Floyd  Todd  dba  K.  B.  Mc- 
Carthy ;  and  K.  B.  McCarthy,  Helen  McCarthy,  Royal 
McCarthy,  Eris  McCarthy,  George  E.  Little  and  Pa- 
tricia M.  Little,  as  individuals.  A  certificate  filed  with 
the  Department  of  Motor  Vehicles  certifies  that  the 
policy  is  applicable  'Ho  all  motor  vehicles  *  *  *  op- 
erated *  *  *  by  the  employer  *  *  *".  Eris  McCarthy  is 
specifically  named  as  an  "employer"  on  the  reverse 
of  this  certificate,  the  effect  of  which  is  that  of  an 
endorsement  to  tlie  policy  and  controls  over  any  other 
language  in  the  policy  itself. 

The  Dodge  automobile  was  in  charge  of  McCarthy 
and  was  being  used  for  non-business  purposes  by  Eris 
McCarthy.  Consequently  she  is  an  insured  under  this 
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policy  by  the  provisions  of  paragraph  B(2)   of  the| 
endorsement.  | 

It  is  important  to  note  that  Endorsement  F  6735 
UU  does  not  contain  an  "other  insurance"  clause.! 
Neither  does  it  incorporate  by  referejice  the  ''other 
insurance"  clause  found  in  paragraph  14  of  the  policy 
conditions.  Endorsement  F  6735  UU  commences  by 
saying : 

"  It  is  agreed  that  such  insurance  as  is  afforded 
by  the  policy  for  Bodily  Injuiy  Liability  and 
for  Property  Damage  Liability  applies  to  the 
hazard  defined  below,  subject  to  the  following 
provisions. ' ' 

No  provision  following  refers  to  or  incorporates  Pol- 
icy Condition  14,  which  does  contain  an  "other  in-, 
surance"  clause.  It  should  be  further  noted  that  para- 
graph 3,  Endorsement  AL  6629h,  "Use  of  Other  Au- 
tomobiles— Broad  Form",  has  a  specific  "other  insur- 
ance" clause.  Endorsement  L  6370e — "Individual  as 
Named  Insured"  incorporates  the  "other  insurance"' 
clause  found  in  Condition  14  of  the  policy.  Endorse- 
ment OCC — Comprehensive  General  Automobile  Lia- 
bility Policy — states  that  "All  other  terms  and  con- 
ditions of  this  policy  remain  unchanged." 

It  is  respectfully  submitted  that  the  "other  insui'- 
ance"  clause  of  Policy  Condition  14  was  not  intended 
to  be  and  is  not  a  part  of  Endorsement  F  6735  UU 
because  of  the  particular  language  contained  in  said 
endorsement  applying  the  bodily  injury  liability  sub- 
ject to  specific  provisions  which  fail  to  refer  or  incor- 
porate the  provisions  of  Policy  Condition  14,  while 


19 


)tlier  endorsements  either  provide  a  specific  *' other 
nsurance"  clause  or  incorporate  Policy  Condition  14. 

If  there  is  any  ambiguity  in  Universars  policy,  it 
nust  be  resolved  against  Universal.  If  there  is  a  con- 
iict  between  the  endorsement  and  the  body  of  the 
policy,  the  endorsement  controls.  (Continental  Cas- 
lalty  Company  v.  Phoenix  Construction  Company,  46 
3al.2d  423,  430-1;  296  P.2d  801.) 

It  is  submitted  that  Umversal's  policy,  by  reason 
)f  its  failui'e  to  specify  an  ''other  insurance"  clause 
n  Endorsement  F  6375  ITU  and  being  certified,  makes 
CTniversal's  primary  coverage  for  the  accident  in 
juestion. 

American's  Policy. 

By  paragraph  6  of  Declarations  of  this  policy  the 
lutomobiles  owned  by  Bank  are  listed  on  the  sched- 
ile.  Nowhere  in  that  schedule  of  113  automobiles  is 
;he  Dodge  listed.  Since  Dodge  is  not  a  scheduled 
)wned  automobile,  Eris  McCarthy  cannot  claim  cov- 
erage for  driving  an  owned  automobile  described  in 
':he  schedule  of  vehicles  owned  by  Bank. 

The  only  coverage  in  American's  policy  issued  to 
3ank  which  could  cover  the  Dodge  is  found  in  En- 
[iorsement  No.  4,  which  provides: 
i       ''In  consideration  of  $979.00  (included)  flat  pre- 
I       mium  not  subject  to  audit,  it  is  understood  and 

agreed  that  coverage  is  afforded  for  repossessed 

automobiles. 

I       "This  insurance  applies  only  to  the  named  in- 
i       sured.  The  insurance  shall  be  excess  insurance 
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over  any  other  valid  and  collectible  insurance 
available  to  the  named  insured  against  a  loss 
covered  hereunder."   (Emphasis  added.) 

This  is  a  special  endorsement  which  extends  excess 
coverage  to  Bank  only  for  repossessed  automobiles.  As 
such  a  special  endorsement,  its  language  controls  over 
the  general  pro^dsions  of  the  policy. 

"Where  general  and  specific  i^ro visions  of  a  con- 
tract deal  with  the  same  subject  matter,  the  spe- 
cific provisions,  if  inconsistent  with  the  general 
pro^dsions,  are  of  controlling  force."  {Continental 
Casualty  v.  Zurich  Ins.  Co.,  57  Cal.2d  27  at  p. 
35;  366  P.2d  455.) 

The  "other  insurance"  clause  (paragraph  14  ol, 
Conditions)  of  the  general  language  of  American's, 
policy  is  superseded  by  the  express  lang-uage  of  En- 
dorsement No.  4  providing  only  excess  insurance 
Further,  the  definition  of  "insured"  found  in  para- 
graph III  of  the  insuring  agreements  is  likewise  su^ 
perseded  by  the  express  language  of  Endorsement  Nof 
4  to  afford  this  coverage  only  to  Bank. 

The  courts  have  uniformly  upheld  the  validity  oji 
excess  coverage  clauses.  (See  Continental  Cas.  Co.  v 
Zurich,  supra,  where  the  court  imposed  the  primal"} 
liability  upon  Zurich  and  prorated  the  amount  of  th* 
judgment  over  and  above  that  coverage  among  thi 
two  excess  policies;  and  McConnell  v.  ZInderwritert 
at  Lloyd's,  56  Cal.2d  637  at  646;  365  P.2d  407,  wher., 
the  court  held  that  Lloyd's  excess  policy  did  not  at 
tach  imtil  the  primary  had  been  exhausted.) 
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Concededly,  the  case  of  Inter-Iyisurance  Exchange  v. 
Ohio  Casualty  Company,  58  CaL2d  142;  373  P.2d  (>40, 
md  Wildman  v.  Government  Employees'  Ins.  Co.,  48 
^al.  2d  31;  307  P.2d  359,  hold  that  pro\dsions  in  a 
policy  puiportiiig  to  exclude  certain  classes  of  per- 
■nissive  users  are  void  as  against  public  policy.  Here 
there  is  no  exclusionary  language  in  Endorsement  No. 
t.  Rather,  Endorsement  No.  4  exteiids  excess  coverage 
mly  to  Bank  for  repossessed  cars,  something  in  addi- 
:ion  to  the  other  policy  pro^dsions  because  coverage 
.vould  not  otherwise  be  afforded  imder  American's 
policy  for  repossessed  automobiles. 

An  insurance  company  has  the  right  to  limit  the 
coverage  of  a  policy  issued  by  it  and  when  it  has  done 
50,  the  plain  language  of  the  limitation  must  be  re- 
spected. (Continental  Casualty  Co.  v.  Phoenix  Con- 
struction, supra.) 

If  Endorsement  No.  4  could  be  considered  void  as 
against  x:)ublic  policy  under  the  JVildnvan  and  Inter- 
Insurance  Exchange  cases,  then  the  policy  should  be 
read  with  said  endorsement  deleted.  Su^ch  a  reading- 
shows  no  coverage  for  Dodge  as  an  o^^^led  automobile 
and  neither  the  Bank  nor  anyone  else,  including  Eris 
McCarihy,  has  coverage  for  this  incident  under  the 
American  policy. 

To  extend  Endorsement  No.  4  by  application  of 
the  Wildman  and  Inter-Insurance  Exchange  cases  to 
afford  coverage  to  Eris  McCarthy  would  be  to  rewrite 
the  insurance  contract.  But  if  rewritten  to  cover  Eris 
McCarthy,  still,  by  its  express  terms,  it  only  affords 
excess   coverage.    Since    Eris    McCarthy   had    ample 
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basic  or  primary  coverage  under  Universal's  policy 
to  pay  the  loss,  the  excess  coverage  of  American  does 
not  come  into  effect. 


CONCLUSION 

For  the  foregomg  reasons,  it  is  respectfully  sub- 
mitted that  the  judgment  of  the  trial  court  in  this 
case  is  sound  and  proper,  that  the  court  did  not  err 
in  any  of  the  respects  claimed  by  appellant,  and  that 
the  judgment  should  be  affirmed  by  this  honorable 
court. 

Dated,  San  Francisco,  California, 
January  12,  1966. 

Respectfully  submitted, 

Bacojst,  Mundhenk,  Stone  &  O'Brien, 

Wm.  C.  Bacon, 

Wm.  F.  Stoxe, 

Attorneys  for  Appellee. 


Certificate  of  Counsel 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit," 
and  that,  in  my  opinion,  the  foregoing  brief  is  iii  full 
compliance  witli  those  rules. 

Wm.  C.  Bacon, 

Attorney  for  Appellee. 
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No.  20,087 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Walter  Johnson,  individually  and  as  Sec- 
retary-Treasurer of  Department  Store 
Employees  Union,  Local  1100,  etc.,  et  al.. 

Appellants, 

vs. 

Raphael  Weill  &  Company,  Inc.,  d/b/a 
The  White  House,  etc.,  et  al.. 

Appellees. 


On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 

REPLY  BRIEF  FOR  APPELLANTS 


There  are  a  number  of  comments  that  appellants 
wish  to  make  with  respect  to  statements  and  argu- 
ments made  by  appellees  in  their  brief  filed  herein  on 
August  9,  1965. 

First,  contrary  to  appellees'  argument  (Appellees' 
Brief,  page  5),  there  can  be  no  question  that  the 
denial  by  the  district  court  of  appellants'  motion  to 
remand  is  properly  before  this  Court  for  review.  The 


question  of  removability  is  jurisdictional  and  there- 
fore is  before  the  Court  for  consideration  once  it  ap- 
pears that  the  case  is  properly  before  the  Court  for 
review  of  an  appealable  order.  Mayflower  Industries 
V.  Thor  Corp.  (C.A.  3,  1950),  184  F.  2d  537;  Chicago, 
R.I.  <&  P.R.  Co.  V.  Stude  (C.A.  8,  1953),  204  F.  2d 
116;  Hook  V.  Hook  &  Ackerman,  Inc.  (C.A.  3,  1956), 
233  F.  2d  180;  6  Moore's  Federal  Practice,  §  54.08. 

There  is  no  merit  to  appellees'  argiunent  contained 
in  their  brief  at  pages  13-14,  that  the  Labor  Manage- 
ment Relations  Act,  although  it  includes  trustees  in 
bankruptcy  as  "persons"  covered  by  the  Act  (29 
U.S.C.  152(1)),  does  not  extend  to  suits  to  compel 
arbitration  imder  Section  301  (29  U.S.C.  185).  Ap- 
pellees urge  that  the  definition  of  ''person"  as  includ- 
ing a  trustee  in  bankruptcy  relates  only  to  the  use  of 
that  word  in  subchapter  II  of  Chapter  7  of  U.S.  Code 
Title  29,  whereas  Section  301  apj)ears  in  subchapter 
IV  of  the  same  Chapter  7.  Appellees  apparently  over- 
look the  express  language  in  29  U.S.C.  142,  which 
provides  as  follows: 

"When  used  in  this  chapter — 
*  *  * 

(3)  The  terms  'commerce',  'labor  disputes',  'em- 
ployer', 'employee',  'labor  organization',  'repre- 
sentative', 'person',  and  'supervisor'  sludl  have 
the  same  meaning  as  ivhen  used  in  subchapter  II 
of  this  chapter  as  amended  by  this  chapter." 
(Emphasis  supplied.) 

It  is  therefore  obvious  that  the  definitions  of  "em- 
ployer" and  "person"  in  Section  2(1)  and  (2)  of  the 


Act  (29  U.S.C.  152(1)  and  (2))  apply  to  all  proceed- 
ings under  the  Act,  including  suits  to  compel  arbitra- 
tion brouglit  ill  tlie  federal  courts  under  Section  301 
or  in  state  courts  luider  state  law  by  virtue  of  Dowd 
Box  V.  Courtney,  368  U.S.  502,  82  S.  Ct.  519,  7  L.  Ed. 
2d  474. 

Appellees  also  argue  that  the  ''employer"  definition 
contained  in  Section  2(2)  of  the  Act  (29  U.S.C.  152 
(2))  does  not  make  reference  to  trustees  in  bank- 
ruptcy, and  that  inasmuch  as  Section  301  suits  are 
between  labor  organizations  and  ''employers",  that 
section  camiot  apply  to  trustees  in  bankruptcy.  (Ap- 
pellees' Brief,  page  14.)  This  argument  fails  to  take 
mto  consideration  the  express  language  of  the  Section 
2(2)  definition  of  "employer"  as  including  all  forms 
of  "persons",  described  in  Section  2(1),  acting  as 
agents  of  an  employer,  whether  they  be  "one  or  more 
individuals,  labor  organizations,  partnerships,  associ- 
ations, corporations,  legal  representatives,  trustees, 
trustees  in  Imnkruptcy,  or  receivers".  (29  U.S.C.  152 
(1).)  Further,  the  "employer"  definition  is  specific 
in  its  exclusions  from  employer  status,  and  such  ex- 
clusions do  not  include  trustees  in  bankruptcy. 

Therefore,  trustees  in  bankruptcy  are  subject  to 
suits  to  compel  arbitration  pursuant  to  the  terms  of 
applicable  collective  bargaining  agreements.  The  spe- 
cific application  of  the  Labor  Management  Relations 
Act  to  trustees  in  bankruptcy  makes  the  decisions  up- 
holding the  power  of  Congress  to  vest  jurisdiction 
over  certain  proceedings  in  forums  other  than  the 
Bankruptcy  Court  of  compelling  significance.   It  also 


removes  appellees'  only  real  argument  which  is  that 
Congress  meant  to  vest  paramoimt  jurisdiction  in  the 
NLRB,  but  not  in  the  courts  under  Section  301.  Thus, 
appellees'  argmnents  that  it  is  the  bankruptcy  court 
that  has  exclusive  jurisdiction  in  these  matters,  citing 
Sections  2a (2)  and  2a (7)  of  the  Bankruptcy  Act,  Ex 
Parte  Baldwin,  291  U.S.  610,  78  L.  Ed.  1020,  and 
Thompson  v.  Magnolia  Petroleum  Co.,  309  U.S.  478, 
60  S.  Ct.  628,  84  L.  Ed.  876,  and  that  the  bankruptcy 
court  will  not  surrender  such  jurisdiction  except  in 
unusual  and  exceptional  circumstances,  citing  Mangus 
V.  Miller,  317  U.S.  178,  have  no  merit  and  cannot  be 
regarded  as  controlling  in  the  instant  case.  (Appellees' 
Brief,  pages  10-11.)  Rather,  the  decisions  cited  by  ap- 
pellants at  page  19  of  their  opening  brief,  reflecting 
the  courts'  recognition  of  the  principle  that  Congress 
has  the  power  to  vest  in  other  forums  jurisdiction  over 
certain  proceedmgs  which  may  arise  in  the  course  of 
bankruptcy  proceedings  and  the  power  to  require  that 
the  bankruptcy  court  qua  bankruptcy  court  surrender 
its  jurisdiction  to  these  other  forums,  are  plainly  con- 
trolling in  the  light  of  the  specific  Congressional  intent 
manifested  in  the  Labor  Management  Relations  Act. 
There  is,  therefore,  no  question  in  this  case  regarding 
the  extent  or  character  of  the  discretion  in  the  bank- 
ruptcy court  or  its  usual  powers  vis-a-vis  bankruptcy 
proceedings. 

The  question,  instead,  is  which  court  is  to  be  utilized 
by  tlie  aggrieved  party  to  the  collective  bargaining 
agreement,  i.e.,  the  state  court  under  the  authority  of 
Doivd  Box  V.  Courtney,  supra,  or  the  federal  court 


imder  Section  301  of  the  Laljor  Management  Relations 
Act  (29  U.S.C.  185). 

it  thus  becomes  apparent  that  the  decision  in  In  re 
Muskegon  Motors  Specialties  Co.  (C.A.  6,  1963),  313 
F.  2d  841,  is  not  only  erroneous  for  the  reasons  cited 
in  appellants'  Brief  (page  16,  footnote  5),  but  is  in- 
apposite to  this  case.  That  decision  involved  miion 
claims  in  the  federal  district  court  that  that  court 
should  have  surrendered  its  jurisdiction  qua  bank- 
ruptcy court  in  favor  of  arbitration.  Those  are  not  the 
clauns  herein.  Rather,  appellants  seek  to  enforce  the 
Congressional  intent  manifested  in  the  Labor  Manage- 
ment Relations  Act  in  pro^dding  the  state  courts  and 
federal  courts  (not  sitting  as  bankruptcy  courts)  as 
forimis  for  the  securing  of  available  remedies,  includ- 
ing arl)itration,  for  violation  of  collective  bargaining 
agreements.  Although  the  union  in  Muskegon,  supra, 
cited  a  number  of  cases  which  have  been  cited  by  ap- 
pellants herein,  the  Court  of  Appeals  for  the  Sixth 
Circuit  in  Muskegon,  supra,  held  that  they  did  not 
support  the  union's  claim  in  favor  of  arbitration  over 
the  bankruptcy  court.  The  Court  stated: 

''In  those  cases,  jurisdiction  was  surrendered 
either  to  another  court  of  competent  jurisdiction 
or  to  an  administrative  agency  which  was  em- 
powered by  law  to  hear  and  determine  the  partic- 
ular controversy."  (Supra,  at  page  843;  emphasis 
supplied.) 

Appellants  liereui  are  seeking  relief  in  "another 
court  of  competent  jurisdiction",  a  right  clearly  given 


them  by  the  Labor  Management  Relations  Act  and 
its  interpretation  by  the  courts. 

That  the  proper  forimi,  i.e.,  the  state  court  under 
state  law  (Dowd  Box  v.  Courtney,  supra)  or  the  fed- 
eral court  mider  Section  301  may  compel  a  trustee  in 
bankruptcy  to  submit  to  arbitration  is  made  clear  by 
the  LMRA  and  court  decisions  thereunder.  The  arbi- 
tration process  is  a  creature  of  the  Congressional 
intent  as  manifested  in  the  Labor  Management  Rela- 
tions Act,  Textile  Workers  Union  v.  Lincoln  Mills, 
353  U.S.  448,  77  S.  Ct.  912,  1  L.  Ed.  2d  972;  United 
Steelworkers  v.  American  Mfg.  Co.,  363  U.S.  564,  80 
S.  Ct.  1343,  4  L.  Ed.  2d  1403 ;  United  Steelworkers  v. 
Enterprise  Corp.,  363  U.S.  593,  80  S.  Ct.  1358,  4  L. 
Ed.  2d  1424;  United  Steelworkers  v.  Warrior  <&  G. 
Nav.  Co.,  363  U.S.  574,  80  S.  Ct.  1347,  4  L.  Ed.  2d 
1409;  Order  of  Railway  Conductors  v.  Pitney,  326 
U.S.  561,  66  S.  Ct.  322,  90  L.  Ed.  318  (adjustment 
board  under  the  Railway  Labor  Act),  as  well  as  being 
consensual  in  nature.  Retail  Clerks  Local  770  v. 
Thriftimart  Inc.,  59  C.  2d  421,  380  P.  2d  385. 

The  decision  in  Republic  Steel  v.  Maddox,  379  U.S. 
650,  85  S.  Ct.  614,  13  L.  Ed.  2d  580  makes  amply  clear 
the  necessity  for  the  arbitration  machinery  even 
though  at  some  future  date  the  employer-party  to  the 
collective  bargaining  agreement  ceases  operations  and 
files  a  petition  in  bankruptcy.  Appellees  argue  that 
the  employer  could  not  be  concerned  at  the  contract 
negotiations  stage  about  remedies  available  to  the 
union  in  the  event  of  the  corporation's  ultimate  bank- 
ruptcy  since  it  no   longer  has   any  interest   in   the 


union's  claim.  (Aj^pollees'  Brief,  page  18.)  Appellees' 
argument  thus  is  one  of  hindsight,  that  is,  from  the 
bankruptcy  stage  back  to  the  contract  negotiations. 
Such  an  approach  is  unrealistic  and  fails  to  take  into 
consideration  the  nature  of  collective  bai'gaining  nego- 
tiations, to  wit,  to  agree  in  writing  to  provide  for 
every  possible  contingency  in  the  future.  The  question 
thus  is  one  of  foresight  and  forecast,  not  hindsight. 
That  this  is  the  recognized  function  and  status  of  col- 
lective bargaming  contract  negotiations  is  made  clear 
by  the  courts  when,  with  reference  to  arbitration,  the 
contract  is  held  to  govern  every  contingency  and  every 
dispute  or  grievance  not  specifically  excluded  from 
arbitration  coverage  by  the  contract  itself.  In  United 
Steekvorkers  v.  Warrior  <&  G.  Nav.  Co.,  supra,  the 
Supreme  Court  declared: 

"Arl)itration  is  the  means  of  solving  the  unfore- 
seeable by  molding  a  system  of  private  law  for  all 
the  problems  ivJiich  may  arise  and  to  provide  for 
their  solution  in  a  way  which  will  generally  accord 
with  the  variant  needs  and  desires  of  the  parties. 
*  *  * 

Apart  from  matters  that  the  parties  specifically 
exclude,  all  of  the  questions  on  which  the  parties 
disagree  must  therefore  come  within  the  scope 
of  the  grievance  and  arbitration  provisions  of  the 
collective  bargaining  agreement .  .  • "  ( Supra,  at  4 
L.  Ed.  2d  pp.  1416-1417;  emphasis  supplied.) 

It  is  clear  from  the  collective  bargaining  agreements 
contained  in  the  record  on  this  appeal  that  there  is 
no  specific  exclusion  from  the  arbitration  process  of 


those  disputes  arising  under  the  contract  upon  the 

contingency  of  bankruptcy. 

The  Maddox  case,  supra,  bears  out  this  philosophy. 

Justice   Harlan,    speaking    for   the   U.    S.    Supreme 

Court,  made  this  point: 

''Only  in  the  situation  in  which  no  employees 
represented  by  the  union  remained  employed,  as 
would  be  the  case  with  a  final  and  permanent 
plant  shutdown,  is  there  no  possibility  of  a  work 
stoppage  resulting  from  a  severance-pay  claim. 
But  even  in  tJiat  narrow  situation,  if  applicable 
law  did  not  require  resort  to  contract  procediires, 
the  inability  of  the  union  and  the  employer  at  the 
contract  negotiation  stage  to  agree  upon  arbitra- 
tion as  the  exclusive  method  of  handling  perma- 
nent shutdown  severance  claims  in  all  situations 
could  have  an  inhibiting  effect  on  reaching  an 
agreement/'  (Supra,  13  L.  Ed.  2d  at  p.  585;  em- 
phasis supplied.) 

Thus,  if  arbitration  and  contract  procedures  could  be 
erased  simply  by  the  filing  of  a  petition  in  bank- 
ruptcy, the  congressional  policy  in  favor  of  collective 
bargaining  and  the  negotiation  of  agreements  leading 
to  industrial  stabilization  would  be  stultified  at  the 
bargaining  table,  at  the  very  beginning  of  the  col- 
lective bargaining  process. 

Appellees '  argument  that  because  complicated  issues 
on  the  merits  exist  in  the  instant  case  any  arbitra- 
tion proceedings  would  be  time-consuming  and  expen- 
sive is  as  irrelevant  as  it  is  untrue.  (Appellees'  Brief, 
page  19.)  The  arbitration  process  is  what  the  parties 
contracted  for  and  the  fact  that  issues  involved  may 


be  complicated  does  not  excuse  the  avoidance  of  the 
process.  x\ctually,  the  arbitration  tribunal  is  expressly 
created  and  designed  to  expedite  the  resolution  of  con- 
troversies in  as  least  costly  a  manner  as  possible. 
These  are  the  very  reasons  why  the  parties  agree  to 
the  arbitration  process  as  opposed  to  the  more  ex- 
pensive and  time-consuming  machinery  of  the  courts. 

Appellees'  assertion  that  an  award  by  an  arbitrator 
would  be  reviewable  only  to  an  "extremely  limited  ex- 
tent" (Appellees'  Brief,  page  21)  indicates  an  errone- 
ous interpretation  of  federal  labor  law.  Clearly,  the 
court's  role  is  very  limited  in  deciding  whether  this  or 
that  grievance  should  be  submitted  to  arbitration.  It 
is  confined  to  ascertaining  whether  the  party  seeking 
arbitration  is  making  a  claim  which  on  its  face  is 
governed  by  the  contract.  United  Steelworkers  v. 
American  Mfg.  Co.,  supra.  However,  this  is  not  the 
point  at  issue  here.  The  question  of  the  extent  of 
review  of  an  arbitrator's  decision  or  award  is  an  en- 
tirely diiferent  matter.  An  arbitrator  "does  not  sit 
to  dispense  his  own  brand  of  industrial  justice". 
{United  Steelworkers  v.  Enterprise  Corp.,  supra,  4 
L.  Ed.  2d  at  p.  1428.)  His  award  is  legitimate  so  long 
as  it  draws  its  essence  from  the  collective  bargaining 
agreement.  When  his  words  manifest  an  infidelity  to 
this  obligation,  courts  have  no  choice  but  to  refuse  en- 
forcement of  the  award.  (Id.  at  p.  1428.) 

It  is  also  clear  that  the  bankruptcy  court  has  a 
reviewing  power  over  all  judgments  from  other  courts 
as  well  as  all  claims  coming  to  it,  although  that  re^dew- 
ing  power  would  Idc,  of  course,  narrower  than  any 
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procedure  amounting  to  a  trial  in  the  bankruptcy 
coui't  itself.  Nathanson,  Trustee  v.  NLRB,  344  U.S. 
25,  73  S.  Ct.  80,  97  L.  Ed.  23;  Adams  v.  Champion, 
294  U.S.  232,  79  L.  Ed.  880. 

Appellees  also  argue,  in  an  apparent  attempt  to 
derogate  from  the  merits  of  appellants'  trust  and 
other  claims,  that  no  injmiction  should  have  been 
issued  by  the  Honoralile  Joseph  Karesh  of  the  Su- 
perior Court  in  and  for  the  City  and  County  of  San 
Francisco,  nor  should  it  now  be  issued  or  permitted  to 
be  issued  b}^  this  Coui-t  (Appellees'  Brief,  pages  22-29). 
As  stated  in  appellants'  opening  Brief,  at  page  24 
thereof,  this  question  need  not  be  decided  by  this 
Court  since  it  is  properly  a  matter  for  the  appro- 
priate forum  in  the  exercise  of  its  inherent  equitable 
powers  to  protect  its  orders.  Appellees  urge  that  the 
decisions  in  McKey  v.  Paradise,  299  U.S.  119,  81  L. 
Ed.  75,  Schuyler  v.  Littlefield,  232  U.S.  707,  58  L.  Ed. 
806,  and  Adams  v.  Champion,  294  U.S.  232,  79  L.  Ed. 
880,  clearly  indicate  that  appellants'  assertions  have 
no  validity  on  their  merits.  This  is  not  pertinent  on 
this  appeal  and,  in  fact,  would  be  improper  for  this 
Court  to  decide  in  the  light  of  United  Steelworkers 
V.  Warrior  d-  G.  Nav.  Co.,  supra,  and  United  Steel- 
workers  V.  Enterprise  Corp.,  supra.  These  cases 
clearly  reject  the  doctrine  that  courts  may  pass  on 
the  merits  of  claims  subject  to  arbitration  under  col- 
lective bargaining  agreements. 

It  is,  however,  noteworthy  that  the  facts  of  the 
instant  case  are  significantly  different  from  those  in 
McKey  v.  Paradise,  supra,  and  Adams  v.  Champion, 
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supra.  It  is  clear  that  the  instant  matter  does  not 
involve  agreement  between  the  employer  and  the 
unions,  as  in  those  cases,  to  withhold  paH  of  the  tvages 
of  each  employee  for  payments  to  the  pension  plan, 
and  there  is  thus  no  basis  for  a  conclusion  that  the 
facts  here  involve  merely  a  debt  not  paid  by  the  em- 
ployer. Rather,  as  is  admitted  by  appellees  in  their 
Brief  (page  24),  there  was  a  specific  and  enforceable 
trust  created  by  the  parties  to  the  collective  bargain- 
ing agreement  and  it  is,  in  part,  the  existence  of  this 
trust  and  the  failure  of  the  employer  to  make  pay- 
ments thereto  for  which  appellants  seek  relief.  See 
also  the  footnote  to  page  24  of  appellants'  opening 
Brief. 

Similarly,  the  decisions  in  United  States  v.  Em- 
bassy Restaurant,  359  U.S.  29,  79  S.  Ct.  554,  3  L.  Ed. 
2d  601,  and  NLRB  v.  Deena  Artware  (C.A.  6,  1953), 
207  F.  2d  798,  are  distinguishable  on  their  facts  and 
are  prematurely  asserted  since  they  are  used  in  an 
attempt  to  move  this  Court  to  decide  appellants' 
claims  on  their  merits.  Contrary  to  appellees'  asser- 
tions, on  page  28  of  their  Brief,  that  appellants  are 
seeking  herein  a  priority  status  over  other  creditors 
although  they  are  miable  to  establish  that  a  trust 
existed,  the  facts  are  that  appellants  have  brought  suit 
m  the  state  couri  to  submit  these  questions  to  arbitra- 
tion. The  existence  of  a  trust  resulting  from  the  pen- 
sion plan  agreement,  and  any  attendant  priority 
status  of  pension  })enefits  due  the  beneficiaries  will 
be  determined  from  that  arbitration  and  the  presenta- 
tion of  the  arbitrator's  award  to  the  bankruptcy  court, 
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much  in  the  same  mamier  as  a  state  court  judgment 
establishing  a  trust  and  the  enforcement  of  that  judg- 
ment in  the  bankruptcy  court. 

NLRB  V.  Deena  Artware,  supra,  cited  in  Appellees' 
Brief  at  page  29,  is  particularly  inapposite  for  several 
reasons.  There,  the  claims  involved  were  for  hack 
wages  for  improperly  discharged  employees  that  were 
reinstated  by  the  NLRB.  It  is  clear  that  those  claims 
are  not  lien  claims  under  the  Bankruptcy  Act,  This 
is  not  the  situation  in  the  case  at  bar.  Here,  the  ques- 
tion involves  a  trust  and  its  enforcement.  Further, 
the  NLRB's  rationale  was  that  an  injunction  should 
issue  to  prevent  contempt  of  the  court's  order  of  en- 
forcement of  reinstatement  with  back  pay,  and  the 
Court  of  Appeals  refused  to  assume  that  the  employer 
would  act  in  contempt  at  some  distant  time  in  the 
future.  In  the  instant  case,  the  employer  is  already 
in  bankruptcy  and  has  turned  over  its  assets  to  the 
bankruptcy  court.  Thus,  not  only  are  the  cases  cited 
by  appellees  prematurely  raised  in  this  Court  but  they 
are  distinguishable  on  their  facts. 

Appellees  make  two  seemingly  inconsistent  state- 
ments with  regard  to  what  they  contend  appellants 
must  do  to  protect  their  rights.  They  urge  that  the 
"exclusive  remedy  of  a  trust  claimant  is  to  file  a 
petition  in  reclamation"  (Appellees'  Brief,  page  10) 
and  then  go  on  to  argue  that  appellants  could  "pro- 
tect their  i)osition  hy  filing  a  contingent  claim  in  the 
l)ankruptcy  proceedings  while  reserving  their  right 
to  have  the  matter  adjudicated  by  arbitration."  (Ap- 
pellees' Brief,  page  23.) 
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It  is  ek^ar  beyond  doubt  that  appellants  may  utilize 
other  methods  and  procedures  than  those  urged  by 
appellees.  In  First  Natiomd  Bank  in  Wichita  v. 
Luther  (C.A.  10,  1959),  217  F.  2d  262,  certain  trust 
claimants  utilized  a  petition  in  equity  for  the  estab- 
lishment and  enforcement  of  a  constructive  trust  on 
fimds  in  the  hands  of  the  trustee  in  bankruptcy. 
Similarly,  in  the  case  at  bar  the  appellants  have 
sought  arbitration  of  certain  questions,  including  the 
establishment  and  enforcement  of  a  tnist,  through  a 
suit  to  compel  arbitration  in  the  state  court,  a  right 
given  to  them  by  Dowd  Box  v.  Courtney,  supra. 

The  First  National  Bank,  case,  supra,  is  significant 
for  another  reason.  Appellees  assert  that  appellants 
should  file  a  ''contingent  claim"  in  the  bankniptcy 
court,  within  the  meaning  of  Section  57  of  the  Bank- 
niptcy Act.  (11  U.S.C.  93.)  Subsection  (n)  of  that 
section  provides  that  all  such  claims,  including  con- 
tingent claims,  must  be  filed  within  six  months  after 
the  first  date  set  for  the  first  meeting  of  creditors  or 
they  shall  not  be  allowed.  The  court  in  the  First 
National  Bank  case,  supra,  stated: 

"...  The  statute  [Section  57  and  particularly  sub- 
section (n)  thereof  relating  to  the  six  month 
filing  period]  is  confined  in  its  application  to 
claims  or  like  pleadings  filed  in  which  the  rela- 
tionship between  the  claimant  or  petitioner  and 
the  bankrupt  is  that  of  debtor  and  creditor  .  .  . 
The  pleading  filed  [to  impress  a  trust]  was  not 
a  claim  of  that  kmd  .  .  .''  (Supra,  at  page  265.) 

It  must  be  concluded,  therefore,  that  the  appellants 
have  proceeded  thus  far  in  a  proper  fashion  in  seeking 
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arbitration  by  suit  in  the  state  court  and  are  not  re- 
stricted to  those  procedures  urged  as  exclusive  by  ap- 
pellees. It  may  well  be  that  appellants  will  take 
further  steps  to  protect  their  interests  by  the  filing 
of  claims  in  the  bankruptcy  court.  This,  however,  does 
not  affect  the  merits  of  appellants'  contentions  or 
imply  that  appellants  have  proceeded  in  an  erroneous 
manner. 

With  respect  to  the  jurisdictional  question  involved 
in  the  denial  of  appellants'  motion  to  remand,  appel- 
lees apparently  miss  completely  the  thrust  of  appel- 
lants' arguments  when  they  state  at  page  32  of  their 
Brief  that  "  (a)ppellants  argue  that  removal  is  not 
permitted  where  such  concurrent  jurisdiction  exists, 
but  that  removal  w^ould  only  be  permissible  where  ex- 
clusive jurisdiction  is  in  the  federal  courts."  It  would 
be  ludicrous  for  appellants  to  make  such  a  suggestion 
and  none  has  been  made.  Appellants  have  established, 
rather,  that  an  action  to  compel  arbitration,  brought 
in  a  state  court  under  state-created  rights,  is  not  one 
"founded  on  a  claim  or  right  arising  mider  the  Con- 
stitution, treaties  or  laws  of  the  United  States"  so  as 
to  make  it  removable  within  the  terms  of  §  1441(b)  of 
the  U.  S.  Removal  Statute.  (28  U.S.C.  §  1441(b).) 

Appellees  assert  that  the  decision  of  the  U.  S.  Su- 
preme Court  in  Dowd  Box  v.  Courtney,  supra,  al- 
though affirming  the  right  of  the  state  courts  to 
entertain  actions  for  violation  of  collective  bargaining- 
agreements,  makes  it  clear  that  Congress  has  pre- 
empted the  field  in  this  area  and  that,  therefore,  a 
state  court  suit  is  one  arising  under  Section  301  of  the 
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LMRA.  Appellees  further  cite  the  California  Su- 
preme Court  decision  in  Bctail  Clerks  Local  770  v. 
Thriftwmrt,  59  C.  2d  421,  380  P.  2d  652  in  support 
of  this  assertion.  It  is  clear  beyond  doubt  that  Dowd 
Box  V.  Courtney,  supra,  indicates  just  to  the  contrary: 
that  Congress  has  not  preemi^ted  the  field  in  this  area 
but,  rather,  state  courts  have  jurisdiction  to  act  under 
their  own  laws.  Both  cases  cited,  Dowd  Box  and 
Thriftimart,  simply  recognize  that  substantive  princi- 
ples of  federal  labor  policy  are  to  be  utilized  by  the 
state  courts.  In  Thriftimart,  supra,  Justice  Traynor 
declared  that  "this  litigation  is  within  the  purview  of 
Section  301  (a)  .  .  ."  (at  p.  423.)  This  is  by  no 
means  to  say  that  such  actions  are  foimded  on  a  claim 
or  right  arising  under  the  Constitution,  treaties  or 
laws  of  the  United  States  so  as  to  make  those  actions 
removable  to  the  federal  courts.  Thus,  the  arguments 
asserted  by  appellants  and  the  decisions  cited  by  them, 
including  Shultis  v.  McDougal,  225  U.S.  561,  32  S.  Ct. 
704,  56  L.  Ed.  1205;  Gully  v.  First  National  Bank  in 
Meridian,  299  U.S.  109,  57  S.  Ct.  96,  81  L.  Ed.  70,  and 
American  Petroleum  Corp.  v.  Superior  Court  of  Dela- 
ware, 366  U.S.  656,  81  S.  Ct.  1303,  6  L.  Ed.  2d  584, 
must,  therefore,  be  regarded  as  plainly  controlling. 
(Appellants'  Brief,  pages  29-36.) 

It  should  be  noted  also  that  appellees'  argument 
to  the  effect  that  this  Court  may  look  to  the  petition 
for  removal  to  determine  the  "interstate  conunerce" 
status  of  the  parties  (Appellees'  Brief,  page  33)  is 
quite  mmecessary  since  appellants  specifically  rely  on 
that   status   in   their   presentation   of   the    questions 
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before  this  Court  for  determination  (Appellants' 
Brief,  page  7).  The  validity,  however,  of  that  portion 
of  the  decision  in  Fay  v.  American  Cystoscope  Makers 
(S.D.  N.Y.  1951),  98  F.  Supp.  228,  cited  by  appellees, 
which  states  that  Section  301  (29  U.S.C.  185)  did  not 
leave  intact  a  separate  and  independent  state  cause 
of  action  because  Congress  preempted  the  field  is  no 
longer  the  law  by  reason  of  the  holding  in  Dowd  Box 
V.  Courtney,  supra.  In  fact,  the  validity  of  the  re- 
moval holding  in  Foaj  was  specifically  questioned  by 
the  U.  S.  Supreme  Court  in  the  light  of  its  decision  in 
Dowd  Box  V.  Courtney,  supra.  (See  Note  8,  368  U.S. 
at  page  514.) 

Dated,  San  Francisco,  California, 
August  19,  1965. 

Respectfully  submitted, 

Carroll,  Davis,  Burdick  &  McDonough, 
By  Roland  C.  Davis, 

Attorneys  for  Appellants. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Walter  Johnson,  individually  and  as  Sec- 
retary-Treasurer of  Department  Store 
Employees  Union,  Local  1100,  etc.,  et  al.. 

Appellants, 

vs. 

Raphael  Weill  &  Company,  Inc.,  d/b/a 
The  White  House,  etc.,  et  al., 

Appellees. 


On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 

BRIEF  FOR  APPELLEES 
JOHN  M.  ENGLAND,  C.  E.  STROBEL  AND  WALTER  J.  HEMPY, 
TRUSTEES  IN  BANKRUPTCY  OF  RAPHAEL  WEILL  &  CO.,  INC. 


STATEMENT  OF  THE  CASE 

On  January  26,  1965,  appellants  herein,  through 
their  attorney,  Robert  P.  Cowell,  Esq.,  sent  to  George 
Bahrs,  Esq.,  attorney  for  Raphael  Weill  &  Co.,  Inc., 
d/b/a  The  White  House  (herein  called  ''The  White 
House")  a  letter  (R.  14-15),  in  which  the  appellants 


herein  sought  to  arbitrate  certain  disputes  alleged  to 
exist  between  appellants  and  The  White  House. 

On  January  27,  1965,  the  day  after  said  letter  had 
been  sent  to  The  White  House  and  before  receiving 
any  response  thereto,  appellants  filed  in  the  Superior 
Court  for  the  State  of  California,  in  and  for  the 
City  and  County  of  San  Francisco,  their  "Petition 
For  Order  Directing  That  Arbitration  Proceed  And 
Complaint  For  Injunctive  Relief  Pending  Arbitration 
Award."  (R.  4-11.)  No  attempt  was  made  by  appel- 
lants prior  to  the  filing  of  said  petition  to  comply 
with  the  provisions  of  Section  33  of  the  Collective 
Bargaining  Agreement  between  appellants  and  The 
White  House  (R.  7-8),  providing  for  reference  of  the 
disputes  to  an  adjustment  board  before  resort  to  arbi- 
tration. 

Upon  the  filing  of  the  petition  on  January  27,  1965, 
an  ex  parte  temporary  restraining  order  was  entered 
by  the  Superior  Court,  restraining  and  enjoining  The 
White  House  from  dissipating  its  assets  below  the 
level  of  $158,000.00,  and  an  order  to  show  cause  was 
entered  thereon  with  a  return  date  of  February  9, 
1965. 

On  February  3,  1965,  The  White  House  filed  a  vol- 
untary petition  in  bankruptcy  in  the  United  States 
District  Court  for  the  Northern  District  of  California, 
Southern  Division,  and  subsequently  was  duly  adjudi- 
cated a  bankrupt.  On  the  same  date,  C.  E.  Strobel  was 
appointed  as  receiver  for  the  bankrupt. 

On  February  8,  1965,  the  United  States  District 
Court  having  jurisdiction  over  the  bankruptcy  pro- 


ceedings  entered  its  order  enjoining  the  further  prose- 
cution of  suits  against  the  bankrupt.  (R.  47-48.) 

On  Fel)ruary  9,  1965,  the  return  date  set  in  the 
order  to  show  cause  entered  by  the  Superior  Court  on 
January  27,  1965,  a  hearing  was  held  before  the  Hon- 
orable Joseph  Karesh,  Judge  of  said  Superior  Court. 
There  were  present  at  said  hearing  Roland  C.  Davis, 
Esq.,  representing  appellants,  and  George  O.  Bahrs, 
Esq.,  representing  The  White  House.  During  the 
course  of  said  hearing,  the  full  text  of  the  order  which 
had  been  entered  by  the  United  States  District  Court 
on  February  8  restraining  further  action  against  the 
bankrupt  was  read  into  the  record.  (Reporter's  tran- 
script of  hearings  before  the  Su2)erior  Court,  pages 
4-5.)^  After  said  order  had  been  read  into  the  record 
and  despite  the  clear  terms  thereof,  coimsel  for  ap- 
pellants proceeded  to  prosecute  appellants'  application 
for  an  order  requiring  arbitration  and  for  a  prelimi- 
nary injunction. 

A  continued  hearing  on  the  matter  was  held  on 
February  10,  1965,  at  which  said  hearing  the  attorney 
for  the  receiver  made  a  special  appearance  to  object 
to  the  jurisdiction  of  the  Court.  (R.T.  22.)  Ultuuately 
on  February  11,  1965,  the  Court  entered  an  order 
directing  arbitration  and  granting  a  preluninaiy  in- 
junction requiring  the  deposit  in  Court  of  the  sum  of 
$158,000.00,  pending  the  arbitration  award  or  further 


^The  reportei*'s  transcript  of  the  hearings  held  in  the  Superior 
Court  on  February  9,  10  and  11,  1965,  has  been  made  a  part  of 
the  Record  on  Appeal  by  stipulation  between  appellants  and 
these  appellees.  Said  transcript  will  hereinafter  for  convenience 
be  referred  to  as  "R.T." 


order  of  the  Court.    The  Court  never  considered  the 
scope  of  the  arbitration  proceedings. 

Appellees,  the  trustees  in  bankruptcy  of  The  White 
House,  were  not  elected  until  February  24,  1965,  and 
were  neither  parties  to  nor  participated  in  any  way  in 
the  state  court  proceedings  above  referred  to. 

On  February  11,  1965,  attorneys  for  The  White 
House  filed  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division,  a 
petition  for  removal  (R.  3)  to  that  court  of  the  state 
court  action  under  the  provisions  of  Section  1441  of 
the  Judicial  Code.  (28  U.S.C.  §1441.)  The  petition 
alleged  that  The  White  House  was  engaged  in  inter- 
state commerce  and  that  the  matter  was,  therefore, 
within  the  original  jurisdiction  of  the  United  States 
District  Court  pursuant  to  the  pro^dsions  of  Section 
301(a)  of  the  Labor  Management  Relations  Act,  as 
amended.  (29  U.S.C.  §185 (a).) 

On  February  17,  1965,  appellants  filed  a  motion  to 
remand  pursuant  to  the  provisions  of  28  U.S.C. 
§1447  (c).  Said  motion  was  denied  on  March  3,  1965. 

Thereafter  on  March  16,  1965,  a  hearing  was  held 
on  appellees'  motion  to  dissolve  the  orders  of  the  Su- 
perior Court,  the  trustees  in  bankruptcy  of  The  White 
House  having  intervened  in  the  action  by  stipulation 
of  the  parties  and  after  leave  to  intervene  had  been 
granted  by  the  Referee  in  Bankruptcy  having  juris- 
diction over  the  matter.  On  said  date,  appellees'  mo- 
tion was  granted  by  the  District  Court  and  its  order 
issued  on  March  23,  1965,  dissolving  all  said  state 
court  orders. 


Appellants  on  April  21,  1965,  filed  in  this  court  a 
notice  of  appeal  under  28  U.S.C.  §1291  appealing  from 
the  orders  of  the  United  States  District  Court  entered 
on  March  23,  1965,  dissoMng  the  order  compelling 
arbitration  and  preliminary  injunction  entered  by  the 
Superior  Court  of  the  State  of  California.  No  appeal 
was  taken  from  the  order  denying  the  motion  to  re- 
mand entered  by  the  United  States  District  Court  on 
March  3,  1965,  and  appellees,  therefore  contend  that 
the  denial  of  the  motion  to  remand  is  not  properly 
before  this  court.  See  Gannon  r.  American  Airlines, 
251  F.2d  476,  482  (10th  Cir.  1958). 


QUESTIONS  INVOLVED 

1.  Whether  the  Court  of  Bankruptc}^  pursuant  to 
jurisdiction  granted  it  by  Section  2  of  the  Bankruptcy 
Act  (11  U.S.C.  §11)  is  the  proper  forum  for  the  de- 
termination of  controversies  concerning  the  assets  of 
the  bankrupt  estate. 

2.  Whether  the  appellants  made  a  proper  showing 
for  the  granting  of  a  preliminary  injunction. 

3.  Whether  the  removal  to  a  federal  court  of  a  suit 
arising  under  Section  301(a)  of  the  Labor  Manage- 
ment Relations  Act  (29  U.S.C.  §185(a))  was  proper. 


SUMMARY  OF  ARGUMENT 
The  Bankruptcy  Act,  passed  imrsuant  to  constitu- 
tional authority  specifically  dealing  with  bankruptcy 


(U.S.  Const.,  Art.  I,  §8,  cl.  8),  gives  the  Bankruptcy 
Court  exclusive  jurisdiction  to  determine  controversies 
involving  the  assets  of  the  estate  of  a  bankrupt,  unless 
some  specific  federal  statute  clearly  indicates  that  a 
particular  type  of  controversy  is  to  be  adjudicated  by 
some  other  tribunal. 

Neither  the  National  Labor  Relations  Act  nor  the 
Labor  Management  Relations  Act  contains  any  pro- 
visions which  give  arbitration  pursuant  to  a  collective 
bargaining  agreement  jurisdiction  paramount  to  that 
afforded  to  the  Bankruptcy  Coui*t  by  the  provisions 
of  Section  2  of  the  Bankruptcy  Act. 

Appellees  argue  that  Section  2(1)  of  the  Labor 
Management  Relations  Act  (29  U.S.C.  §152(1)),  spe- 
cifically refers  to  and  includes  trustees  in  bankruptcy 
and  receivers  as  persons  subject  to  the  coverage  of  the 
law.  The  definition  contained  in  Section  2(1)  does  not 
relate  to  proceedings  under  Section  301(a)  of  the 
Labor  Management  Relations  Act  (2,9  U.S.C.  §185 (c)) 
and  merely  relates  to  proceedings  before  the  National 
Labor  Relations  Board. 

Although  appellants  state  that  the  arbitration  proc- 
ess is  accorded  a  "preferred  status"  by  "National 
Labor  Policy,"  appellants  are  unable  to  cite  a  single 
case  where  arbitration  was  ordered  after  the  employer 
had  been  adjudicated  a  l^ankrupt  under  the  provisions 
of  the  Bankruptcy  Act.  The  cases  cited  by  appellants 
for  the  proposition  that  the  National  Labor  Relations 
Act  takes  precedence  over  the  Bankruptcy  Act  all 
involved  proceedings  before  the  National  Labor  Rela- 
tions Board,  a  tribunal  given  primary  jurisdiction  for 


the  resolution  of  certain  labor  disputes.  See  National 
Labor  Relations  Act  §10  (29  U.S.C.  §160). 

Equal it}^  of  distribution  of  available  assets  to  credi- 
tors is  the  keystone  of  national  bankruptcy  i)olicy  as 
evidenced  by  the  Bankruptcy  Act  and  in  order  to 
effectuate  said  policy,  Congress  has  given  the  Bank- 
ruptcy Court  exclusive  jurisdiction  to  determine  con- 
troversies invohdng  the  estate  of  a  bankrupt.  Appel- 
lants have  failed  to  show  any  reason  why  the  judicial 
remedies  available  to  them,  i.e.  the  filing  of  a  claim  in 
the  bankruptcy  proceedings  and/or  the  filing  of  a 
petition  in  reclamation,  mil  not  give  them  adequate 
relief.  This  case  does  not  involve  any  broad  question 
involving  national  labor  policy,  the  only  issues  being 
the  liability  of  the  bankrupt  estate  for  the  payment  of 
alleged  pensions  due  to  former  employees  of  The 
White  House.  Monetary  disputes  of  this  type  are 
handled  by  the  Bankruptcy  Court  on  a  day-to-day 
basis  in  the  nomial  course  of  the  administration  of 
any  bankrupt  estate. 

Appellants  sought  below  the  extraordinary  remedy 
of  an  in j miction  whereby  certain  assets  presently  in 
the  custody  of  the  Bankruptcy  Court  would  be  carved 
out  of  the  estate  pending  an  arbitration  award.  Such 
m  junction  should  not  be  awarded  mil  ess  it  is  clear 
that  appellants  are  entitled  to  prevail  on  the  merits 
of  their  claim  and  unless  irreparable  injury  will  re- 
sult if  an  injunction  be  denied.  As  stated  aliove,  ap- 
pellants have  the  remedy  of  filing  a  petition  in  recla- 
mation in  the  Bankruptcy  Court  to  determine  the 
merits  of  their  so-called  trust  claim  and  as  long  as 
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said  remedy  is  available,  the  remedy  of  in j miction  is 
inappropriate.  Also  it  is  clear  on  the  merits  that  ap- 
pellants are  misecured  creditors  of  the  bankrupt  es- 
tate and  are  not  entitled  to  any  priority  over  the 
other  misecured  creditors.  See  McKey  v.  Paradise, 
299  U.S.  119  (1936)  ;  Schuyler  v.  Littlefield,  232  U.S. 
707  (1914). 

The  United  States  Supreme  Court  in  Textile 
Workers  Union  v.  Lincoln  Mills,  353  U.S.  448  (1957) 
held  that  Section  301  of  the  Labor  Management  Re- 
lations Act  (29  U.S.C.  §  185)  created  a  substantive 
federal  right.  In  Teamsters  Union  v.  Lucas  Flour 
Co.,  369  U.S.  95  (1962),  the  Supreme  Court  further 
amplified  its  position  with  respect  to  Section  301  by 
holding  that  said  section  preempted  the  field  and  that 
although  suits  to  enforce  Section  301  could  be  brought 
in  the  state  courts  imder  their  concurrent  jurisdic- 
tion (see  Dowd  Box  v.  Courtney,  368  U.S.  502 
(1962))  that  nevertheless  in  such  action  federal  sub- 
stantive law  must  be  applied.  It  is  quite  clear  from 
the  above  cited  cases  that  an  action  under  Section 
301  "arises  under"  the  laws  of  the  United  States  and 
is  removable  under  28  U.S.C.  §  1441.  In  certain  areas 
where  Congress  did  not  intend  an  action  to  be  re- 
movable, although  arising  under  the  laws  or  the  Con- 
stitution of  the  United  States,  Congress  has  expressly 
so  provided,  and  in  the  absence  of  such  a  provision, 
the  general  removable  statute  applies,  allowing  a  de- 
fendant in  a  state  court  action  to  remove  an  action 
arising  under  the  laws  of  the  United  States  to  the 
federal  coiu'ts.  That  is  clearly  the  situation  in  this 
case. 


ARGUMENT 

I. 

ONCE  A  PETITION  IN  BANKRUPTCY  HAS  BEEN  FILED,  THE 
BANKRUPTCY  COURT  HAS  EXCLUSIVE  JURISDICTION 
OVER  ALL  PROPERTY  OF  THE  BANKRUPT  IN  ITS  ACTUAL 
OR  CONSTRUCTIVE  POSSESSION. 

A.  The  exclusive  jurisdiction  of  the  Bankruptcy  Court  extends 
to  a  determination  of  all  claims  against  the  bankrupt  estate 
and  to  the  determination  of  title  to  property. 

Section  2a  (7)  of  the  Bankruptcy  Act  gives  the 
Bankruptcy  Coiui:  jurisdiction  to: 

''(7)     Cause  the  estates  of  bankrupts  to  be  col- 
lected,  reduced  to   money   and   distributed,   and 
determine  controversies  in  relation  thereto  ..." 
(11  U.S.C.  Section  lla(7).) 

Section  2a(2)  of  the  Bankruptcy  Act  gives  the 
Coui't  power  to: 

"Allow  claims,  to  disallow  claims,  reconsider  al- 
lowed or  disallowed  claims,  and  allow  or  disallow 
them  against  bankrupt  estates;"  (11  U.S.C.  Sec- 
tion lla(2).) 

The  purpose  of  the  above  cited  sections,  as  well  as 
other  sections  of  the  Bankruptcy  Act,  is  to  provide 
for  the  efficient,  economical  administration  of  the  es- 
tates of  bankinipts  to  the  end  that  the  maximum 
amoimt  will  be  available  for  distribution  to  the  credi- 
tors of  the  bankrupt  and  other  parties  entitled 
thereto.  If  the  determination  of  claims  w^re  allowed 
to  be  adjudicated  l)y  other  tribunals,  the  resulting 
delay  and  expense  to  the  estate  would  be  considerable. 

If  appellants  do  in  fact  have  a  claim  against  the 
estate  of  the  banlirupt,  it  is  as  yet  miliquidated  and 
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cannot  be  allowed,  until  filed  mth  the  Referee  in 
Bankruptcy  and  the  amount  thereof  ascei-tained.  How 
and  in  what  manner  such  ascertainment  is  had  is  a 
proper  matter  for  the  Bankruptcy  Court  to  deter- 
mine. Section  57d  of  the  Bankruptcy  Act  (11  U.S.C. 
§  93d)  provides : 

''Claims  which  have  been  duly  proved  shall  be 
allowed  upon  receipt  by  or  upon  presentation  to 
the  court,  unless  objection  to  their  allowance 
shall  be  made  by  parties  in  interest  or  unless 
their  consideration  be  continued  for  cause  by  the 
court  upon  its  own  motion:  Provided,  however, 
that  an  unliquidated  or  contingent  claim  shall 
not  be  allowed  unless  liquidated  or  the  amount 
thereof  estimated  in  the  manner  and  within  the 
time  directed  by  the  court;  and  such  claim  shall 
not  be  allowed  if  the  court  shall  determine  that 
it  is  not  capable  of  liquidation  or  of  reasonable 
estimation  or  that  such  liquidation  or  estimation 
would  miduly  delay  the  administration  of  the 
estate  or  any  proceeding  under  this  Act." 

Even  assuming  that  appellants  herein  have  a  valid 
tmst  claim,  nevertheless,  the  proper  court  to  deter- 
mine such  dispute  is  the  Court  of  Bankruptcy,  and 
the  exclusive  remedy  of  a  tinist  claimant  is  to  file  a 
petition  in  reclamation.  So  long  as  the  property  in- 
volved was  in  the  actual  or  constructive  possession 
of  the  Bankruptcy  Court  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  the  Bankruptcy  Court  is 
the  proper  tribunal  for  the  determination  of  questions 
of  title.  Thompson  v.  Magnolia  Petroleum  Co.,  309 
U.S.  478  (1940);  Ex  Parte  Baldwin,  291  U.S.  610 
(1933).  As  the  Court  said  in  the  Baldwin  case: 
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**A11  property  in  the  possession  of  the  bankrupt 
of  which  he  claims  the  ownership  passes  upon  the 
filing  of  a  petition  into  the  custody  of  the  Court 
of  Bankiniptcy.  To  protect  its  jurisdiction  from 
interference,  that  Coui-t  may  issue  an  injimction. 
.  .  ,  But  the  exclusive  jurisdiction  accjuired  b}^ 
the  Bankruptcy  Court  .  .  .  was  not  lunited  to  the 
prevention  of  interference  with  the  use  of  the 
land  .  .  .  the  jurisdiction  extends  also  to  the  ad- 
judication of  the  questions  respecting-  the  title." 
(291  U.S.  at  615-616). 

B.  The  Bankruptcy  Court  will  not  lig'htly  abdicate  its  exclu- 
sive jurisdiction  and  will  not  do  so  unless  there  are  super- 
vening federal  statutes  or  difficult  problems  of  state  law 
which  can  best  be  resolved  by  a  state  court  tribunal,  or 
unless  some  other  irreparable  injury  can  be  shown  by  a 
claimant. 

Although  the  Bankruptcy  Court  in  the  exercise  of 
its  judicial  discretion  may  surrender  its  jurisdiction 
to  another  tribunal,  such  surrender  wdll  not  occur  ex- 
cept in  imusual  and  exceptional  cireiunstances.  Man- 
gus  V.  Miller,  317  U.S.  178  (1942).  Appellants  in  this 
action  have  failed  to  show  any  compelling  reasons 
why  the  Bankruptcy  Court  in  this  matter  should  sur- 
render its  exclusive  jurisdiction. 

The  cases  cited  by  appellants  in  their  brief  illustrate 
the  above  principles.  Thus,  they  either  involve  super- 
venmg  federal  legislation,  e.g.,  Anderson  v.  Bigelow, 
130  F.2d  460  (9th  Cir.),  cert,  denied,  317  U.S.  690 
(1942)  (involved  Norris-LaGuardia  Act  which  pro- 
vides that  }io  court  of  the  United  States  may  issue  an 
injunction  involving  a  labor  dispute)  ;  In  re  Spier 
Aircraft  Corp.,  137  F.2d  736   (3rd  Cir.  1943),  cert. 
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denied,  321  U.S.  770  (1944)  (involved  priority  of 
navy  wartime  regulations  over  the  Bankruptcy  Act) ; 
Cullen  V.  Bowles,  148  F.2d  621  (2nd  Cir.  1945)  (ex- 
plicit provisions  of  the  Emergency  Price  Control  Act 
vested  exclusive  jurisdiction  in  the  Emergency  Court 
of  Appeals)  ;  Order  of  Raihvay  Conductors  v.  Pitney, 
326  U.S.  561  (1946)  (involved  a  dispute  expressly 
within  the  jurisdiction  of  an  adjustment  board  created 
by  statute  to  act  in  the  case  of  jurisdictional  disputes 
between  imions) ,  or  difficult  questions  of  state  law  and 
the  Bankruptcy  Court  in  the  exercise  of  its  judicial 
discretion  held  that  the  matters  were  more  properly 
determined  in  state  court  tribunals.  E.g.,  Thompson 
V.  Magnolia  Petroleum  Co.,  309  U.S.  478  (1940)  (in- 
volved unresolved  state  property  law) ;  Milens  v. 
Bostian,  139  F.2d  282  (8th  Cir.  1943)  (involved  effect 
of  renunciation  of  one-quarter  interest  in  the  prop- 
erty of  an  interstate  by  an  heir)  ;  Lay  ton  v.  Thay^ie, 
144  F.2d  94  (10th  Cir.),  cert,  denied,  313  U.S.  572 
(1944)  (involved  questions  involving  right  of  redemp- 
tion) . 

The  case  of  Foust  v.  Munson  S.S.  Lilies,  299  U.S.  77 
(1936),  illustrates  another  limited  area  where  the 
Court,  in  its  judicial  discretion,  will  abdicate  its  ex- 
clusive jurisdiction.  In  the  Foust  case,  a  federal  court 
proceeding  had  been  commenced  with  respect  to  a  per- 
sonal injury  claim  and  the  trustee  in  bankruptcy 
sought  an  injunction  staying  the  proceeding.  The 
Supreme  Court  held  that  the  plaintiff  would  be  irrep- 
arably injiu^ed  by  such  a  stay  since  a  determination  of 
the  claim  by  the  Bankruptcy  Court  might  not  allow  the 
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plaintiff  to  proceed  under  a  state  direct  action  statute 
against  an  insurer  who  had  insured  the  bankrupt's  tort 
liability.  The  Court  also  found  that  allowing  the  fed- 
eral court  proceeding  to  continue  could  result  in  no 
prejudice  to  the  bankrupt  estate  and  in  weighing  the 
equities  determined  that  the  federal  court  proceedings 
should  continue. 

C.  Neither  the  National  Labor  Relations  Act,  the  Labor  Man- 
ag-ement  Relations  Act  nor  "Federal  Labor  Policy"  requires 
the  Bankruptcy  Court  to  abdicate  its  exclusive  jurisdiction 
in  favor  of  arbitration  under  the  facts  of  this  case. 

Appellants  rely  heavily  on  the  contention  that  Sec- 
tion 2(1)  of  the  Labor  Management  Relations  Act,  as 
amended  (29  U.S.C.  §  152(1)),  makes  trustees  in  bank- 
rui)tcy  persons  who  are  ''covered  by  the  Act"  and 
that,  therefore,  trustees  in  bankruptcy  are  employers 
mthin  the  meaning  of  Section  301  of  the  Labor  Man- 
agement Relations  Act  (29  U.S.C.  Section  185a). 

Section  152(1)  reads  as  follows: 

"Section  152.     Definitions. 

When  used  in  this  subchapter — 

(1)  the  term  'person'  includes  one  or  more  mdi- 
viduals,  labor  oragnizations,  partnerships,  associa- 
tions, corporations,  legal  representatives,  trustees, 
trustees  in  bankruptcy,  or  receivers."  (Emphasis 
added.) 

It  should  be  noted  that  the  above  definition  only 
applies  to  the  j)articular  subchapter  in  which  Section 
2(1)  appears.  Section  2(1)  appears  in  subchapter  II 
of  chapter  7  of  U.S.  Code  Title  29  whereas  Section 
301(a)    appears  in  subchapter  IV  of  chapter  7  of 
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Title  29.  It  is,  therefore,  apparent  that  the  defini- 
tion contained  in  Section  2(1)  has  no  ai^plicability  to 
the  meaning-  of  terms  as  used  in  Section  301.  The 
reference  to  'trustee  in  bankruptcy"  is  with  respect 
to  the  definition  of  the  word  "person"  and  said  word 
does  not  appear  in  Section  301.  The  word  "person" 
does  appear  in  the  sections  dealing  with  unfair  labor 
practices  (29  U.S.C.  §  158),  and  with  the  jurisdiction 
of  the  National  Labor  Relations  Board  (29  U.S.C. 
§  160).  Both  Section  158  and  Section  160  are  part  of 
subchapter  II  of  chapter  7  to  which  the  definition  of 
"person"  in  Section  2(1)  applies. 

Section  301(a)  deals  with  suits  involving  disputes 
between  labor  unions  and  "employers",  and  the  defi- 
nition of  "employer"  in  Section  2  does  not  refer  to 
trustees  in  bankruptcy.  From  the  foregoing,  it  ap- 
pears clear  that  a  trustee  in  bankruptcy  is  subject 
to  the  jurisdiction  of  the  National  Labor  Relations 
Board,  but  that  nothing  in  the  statute  makes  a  trustee 
ill  bankruptcy  subject  to  suit  pursuant  to  Section  301. 

The  reasons  for  making  a  trustee  in  bankruptcy 
subject  to  the  provisions  of  Sections  158  and  160  of 
the  National  Labor  Relations  Act,  as  amended  by  the 
Labor  Management  Relations  Act,  is  made  clear  in 
Nathanson,  Trustee  v.  NLRB,  344  U.S.  25  (1952), 
where  the  court  said: 

"and  where  the  matter  in  controversy  had  been 
entrusted  by  Congress  to  an  administrative 
agency,  the  Bankruptcy  Court  normally  should 
stay  its  hand  pending  an  administrative  de- 
cision. ...  It  is  the  Board,  not  the  Referee  in 
Bankruptcy,  nor  the   Court,  that  has   been  en- 
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trusted  by  CongTess  with  authority  to  determine 
what  measures  will  remedy  the  imfair  labor 
practices."  (344  U.S.  at  30.) 

Thus,  Congress  has  set  up  a  specific  agency  for  the 
determination  of  specific  types  of  disputes,  and  the 
Bankruptcy  Courts  have  properly  accommodated 
themselves  to  this  expression  of  Congressional  intent. 
The  situation  with  respect  to  arbitration,  however,  is 
exactly  to  the  contrary  since  arbitration  is  not  a 
creation  of  federal  statute,  but  rather  is  the  creature 
of  a  contract  between  private  parties.  United  Steel 
Workers  v.  Warrior  (&  Gulf  Nav.  Co.,  363  U.S.  574 
at  582-583  (1960)  ;  Retail  Clerks  Local  770  v.  Thrifti- 
mart,  Inc.,  59  C.2d  421,  380  P.2d  385  (1963). 

NLRB  V.  Coal  Creek  Co.,  204  F.2d  579  (10th  Cir. 
1953)  ;  NLRB  v.  BaUtvin  Locomotive  Works,  128  F.2d 
39  (3rd  Cir.  1942) ;  and  Matter  of  American  Buslines, 
151  F.Supp.  877  (D.C.  Neb.  1957),  cited  by  appellants, 
all  involved  proceedings  before  the  National  Labor 
Relations  Board  and  do  not  involve  arbitration  pro- 
ceedings pursuant  to  Section  301  of  the  Labor  Man- 
agement Relations  Act. 

Appellants  also  cite  Section  15  of  the  Labor  Man- 
agement Relations  Act  (29  U.S.C.  §  165)  as  authority 
for  their  contention  that  the  arbitration  provisions  of 
the  contract  supersede  the  provisions  of  the  Bank- 
ruptcy Act.  Said  section  provides  as  follows: 
'^Section  165.     Conflict  of  laws. 

Whenever  the  application  of  the  provisions  of 
Section  672  of  Title  11  conflicts  with  the  appli- 
cation of  the  provisions  of  this  subchapter,  this 
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subchapter  shall  prevail:  Provided,  that  in  any 
situation  where  the  provisions  of  this  subchapter 
cannot  be  validly  enforced,  the  provisions  of  such 
other  Acts  shall  remain  in  full  force  and  effect." 

Section  672  of  Title  11  refers  to  the  corporate  re- 
organization provisions  of  the  Federal  Bankruptcy 
Act  and  has  no  applicability  whatsoever  to  so-called 
straight  bankruptcy.  In  this  regard,  Section  101  of 
Chapter  X  (11  U.S.C.  §  501)  provides  that  "the  pro- 
visions of  this  chapter  shall  apply  exclusively  to 
proceedings  under  this  chapter."  In  the  case  of  In 
the  Matter  of  KJaber  Bros.,  173  F.Supp.  83  (S.D. 
N.Y.  1959),  the  court  held  that  Section  15  did  not 
apply  to  a  debtor  proceeding  under  Chapter  XI  of 
the  Bankruptcy  Act. 

A  distinction  between  Chapter  X  and  other  pro- 
ceedings under  the  Bankruptcy  Act  is  readily  under- 
standable when  one  reviews  the  purpose  and  intent  of 
Chapter  X.  Chapter  X  looks  to  the  reorganization 
of  a  debtor  corporation  with  the  emergence  of  the 
same  from  the  Chapter  X  proceedings  as  a  going 
concern.  Furthermore,  such  proceedings  frequently 
take  many  years  during  which  time  an  active  business 
is  being  conducted  by  the  debtor.  In  straight  bank- 
ruptcy proceedings  there  is  a  discontinuance  of  the 
business  of  the  debtor  and  in  effect  its  "corporate 
death." 

Appellants'  premise  that  the  federal  labor  policy 
seeks  to  x>romote  industrial  stabilization  through  the 
collective  bargaining  agreement  contains  within  itself 
the  key  to  its  limitation  and  the  numerous  cases  cited 
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in  support  of  said  proposition  do  embrace  this  prin- 
ciple as  between  employees  and  an  existing  bargaining 
unit.  When  the  latter  ceases  to  exist  the  reason  for 
enforcement  of  collective  barg'aining  agreements  also 
ceases  to  exist.  All  of  the  cases  cited  by  appellants  on 
pages  17  and  18  and  the  top  of  page  19  of  their  brief 
are  devoted  to  circumstances  invohdng  disputes  be- 
tween employees  and  an  existing  employer. 

The  distinction  between  the  existing  business  line 
of  cases  cited  by  appellants  and  a  case  where  the  em- 
ployer has  ceased  to  be  in  business  is  well  expressed 
in  Ifi  the  Matter  of  Muskegon  Motors  Specialties  Co., 
313  F.2d  841  (6th  Cir.),  cert,  denied,  375  U.S.  832 
(1963),  where  the  Court  stated: 

*'In  the  case  at  bar,  as  the  District  Court  found, 
labor  peace  was  not  an  issue.  The  employer  was 
out  of  business  and  had  no  plant  or  employees. 
The  collective  bargaining  agreement  had  expired 
on  April  14,  1961.  Whatever  rights  the  employees 
had  for  vacation  pay  under  the  collective  bargain- 
ing agreement  had  already  become  fixed.  All  that 
remained  was  a  question  of  law  which,  it  seems 
to  us,  could  be  better  passed  upon  by  the  court 
rather  than  an  arbitrator.  This  case  does  not 
involve  working  conditions  or  practices  in  a  shop, 
but  the  law  of  the  land. 

"The  cases  where  the  Bankruptcy  Court  sur- 
rendered jurisdiction  do  not  support  the  Union's 
position.  In  those  cases,  jurisdiction  was  sur- 
rendered either  to  another  court  of  competent 
jurisdiction  or  to  an  administrative  agency  which 
was  emx^owered  by  law  to  hear  and  determine  the 
particular  controversy."  (313  F.2d  at  843.) 
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Appellants  attempt  to  deal  with  the  Muskegon  case 
by  stating  that  the  same  is  erroneous  in  light  of  Re- 
public Steel  V.  Maddox,  379  U.S.  650  (1965).  It  is 
clear  that  the  Maddox  case  in  no  way  overruled  or 
makes  inapplicable  the  Miiskegon  case  or  the  reason- 
ing of  the  Court  therein  contained  and  cited  above. 

In  Maddox,  the  Court  in  dicta  stated  that  the  arbi- 
tration provisions  of  a  collective  bargaining  agreement 
must  be  followed  even  when  there  has  been  a  perma- 
nent plant  shutdown.  This  dicta,  however,  is  not 
addressed  to  the  situation  where  the  employer  no 
longer  exists  as  is  true  in  this  case  since  the  adjudica- 
tion of  The  White  House  as  a  'bankrupt.  The  Court 
explains  its  reasoning  as  follows : 

''If  applicable  law  permitted  a  court  suit  for 
severance  pay  in  any  circumstances  without  prior 
recourse  to  available  contract  remedies,  an  em- 
ployer seeking  to  limit  the  modes  of  redress  that 
could  be  used  against  him  could  do  so  only  by 
eliminating  contract  grievance  procedures  for 
severance  pay  claims."  (379  U.S.  at  656.) 

If  this  Court  holds  m  this  case  that  appellants'  claims 
are  to  be  determined  by  the  Bankruptcy  Court,  no 
multiplicity  of  remedies  as  is  envisaged  by  the  Su- 
preme Court  could  arise  since  the  sole  remedy  would 
be  the  one  stated  by  the  Bankruptcy  Act,  i.e.,  de- 
termination of  claims  against  the  estate  by  the  Bank- 
ruptcy Court.  Furthermore,  upon  his  adjudication  as 
a  bankrupt,  the  employer  no  longer  has  any  interest 
in  the  outcome  of  the  union's  claim.  Thus,  at  the  con- 
tract negotiation  stage,  the  employer  would  not  be 
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concerned  alioiit  the  remedies  available  to  the  union 
in  the  event  of  the  corporation's  ultimate  bank- 
ruptcy. 

The  Court  goes  on  in  Maddox  to  state  that  there  are 
no  i)ositive  reasons  why  the  general  federal  rule  in 
favor  of  arbitration  should  not  apply.  As  is  stated 
above,  the  whole  purpose  of  the  jurisdiction  conferred 
upon  the  Banki-uptcy  Court  by  Section  2  of  the 
Bankruptcy  Act  is  to  provide  a  single  forum  for  the 
determination  of  claims  against  the  bankrupt  estate 
in  order  to  achieve  an  expeditious,  efficient,  and  inex- 
pensive administration  of  the  bankruptcy  estate.  In 
the  instant  case  comiDlicated  issues  on  the  merits  exist 
and  the  expense  to  the  bankrupt  estate  of  arbitration 
proceedings  could  and  most  likely  would  be  consider- 
able. The  collective  bargaining  agreements  also  pro- 
vide for  a  preliminary  hearing  before  an  adjustment 
board  and  then  a  resort  to  arbitration.  This  lengthy 
procedure  could  unduly  delay  the  administration  of 
the  bankrupt  estate.  Furthermore,  once  a  petition  in 
bankruptcy  has  been  filed,  the  rights  of  creditors  are 
involved.  The  creditors  of  the  bankrupt  would  have  a 
right  to  participate  in  any  hearings  on  the  claim  of 
the  union  held  before  the  Bankruptcy  Court  (see 
Bankruptcy  Act  §57,  11  U.S.C.  §93)  whereas  they 
would  not  be  parties  to  an  arbitration. 

Of  all  the  numerous  cases  cited  by  appellants  in 
their  brief,  they  do  not  cite,  nor  is  there  any  reported 
instance  where  the  arbitration  lorovisions  of  a  col- 
lective bargaining  agreement  have  been  held  enforce- 
able   against    a    contracting    employer    midergoing 


20 


liquidation  in  a  straight  bankruptcy  proceeding  or 
against  the  trustee  of  such  bankrupt  estate.  The  only- 
case  on  point  is  In  Re  Muskegon  Motor  Specialties 
Co.,  supra. 

It  is  submitted  based  upon  the  foregoing  that  the 
District  Court  was  correct  in  determining  that  nothing 
in  the  National  Federal  Labor  Policy  or  in  national 
statutes  requires  the  Bankruptcy  Court  to  surrender 
its  exclusive  jurisdiction  over  the  property  of  the 
debtor  in  favor  of  contractual  provisions  for  arbitra- 
tion. The  appellants  have  shown  no  compelling  reason 
why  the  normal  rule  in  favor  of  the  exclusive  juris- 
diction of  the  Bankruptcy  Court  should  not  apply  in 
this  case.^ 

Under  Section  57d  of  the  Bankruptcy  Act  (11 
U.S.C.  §  93d),  the  manner  of  liquidation  of  un- 
liquidated claims  is  left  to  the  discretion  of  the  Bank- 


2Appellants  cite  the  cases  of  ToUn  v.  Plein,  301  F.2d  378 
(2nd  Cir.  1962),,  and  Schilling  v.  Canadian  Foreign  S.S.  Co., 
190  F.Supp.  462  ( S.D.N. Y.  1961)  for  the  proposition  that  the 
trustee  in  bankruptcy  may  be  compelled  to  submit  a  dispute  to 
arbitration  pursuant  to  the  terms  of  a  collective  bargaining  agree- 
ment. Neither  of  said  cases  stands  for  such  a  proposition.  In 
Tobin  V.  Plein,  supra,  the  trustee  sought  arbitration  of  a  claim 
in  favor  of  the  banki'upt  estate  and  the  Court  held  merely  that 
the  pi'ovisions  of  Section  26  of  the  Bankruptcy  Act  (11  U.S.C. 
Section  49)  did  not  supersede  any  contractual  arrangements  with 
respect  to  arbitration  which  may  have  existed.  In  the  Schilling 
case,  supra,  the  Court  held  that  a  trustee  suing  on  a  claim  in  favor 
of  the  bankrupt  estate  must  abide  by  an  arbitration  provision  in 
the  contract  upon  which  the  trustee  was  suing.  In  neither  in- 
stance would  tlie  Court  have  had  summary  jurisdiction  pursuant 
to  Section  2  of  the  Bankruptcy  Act  and  said  eases  are  completely 
inapposite  to  the  proposition  for  which  they  are  cited.  In  fact 
appellants  correctly  admit  that  the  Court  in  Schilling  implies 
that  the  rule  would  be  otherwise  where  the  party  seeking  arbitra- 
tion is  a  creditor  of  the  bankrupt. 
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ruptcy  Court.  It  is  within  the  power  of  the  Referee 
in  Bankruptcy  to  order  liquidation  of  a  claim  by 
reference  to  arbitration  and  this  is  a  matter  which 
should  be  left  to  the  soimd  discretion  of  the  Referee. 
In  3  Collier  on  Bankruptcy,  243  (14th  Ed.  1964),  it 
is  noted  that  arbitration  is  one  of  the  means  of 
liquidation  of  an  unliquidated  claim,  but: 

"The  Court,  however,  will  ordinarily  be  inclined 
to  reserve  to  itself  some  degree  of  control,  be  it  by 
appointing  the  expert  a  special  master  or  by 
otherwise  securing  to  itself  and  the  parties  the 
power  to  treat  the  expert's  estimate  as  a  mere  aid 
to  the  Court,  the  final  w^ord  being  with  the  latter. ' ' 

Unlike  the  reviewability  of  arbitration  initiated  by 
the  Bankruptcy  Court  as  is  contemplated  by  Collier 
above,  the  re^dewability  of  a  decision  by  a  labor  arbi- 
trator is  extremely  limited.  See  United  Steel  Workers 
V.  Warrior  &  Gulf  Nav.  €o.,  363  U.S.  574  (1960). 

In  their  request  for  arbitration,  appellants  seek  not 
only  to  arbitrate  the  question  of  the  amount  of  pen- 
sions due,  and  whether  The  White  House  breached  the 
collective  bargaining  agreement,  but  also  seek  to  arbi- 
trate whether  or  not  a  trust  existed  and  if  so,  whether 
or  not  the  Unions  are  entitled  to  receive  the  full 
amoimt  of  their  claims  in  priority  to  the  claims  of 
other  unsecured  creditors.  As  stated  above,  any  such 
determination  by  an  arbitrator  would  be  reviewable 
only  to  an  extremely  limited  extent.  Thus,  the  relief 
sought  in  this  case  by  arbitration  by  appellants  is 
greater  than  the  relief  granted  to  the  National  Labor 
Relations  Board  by  the  Supreme  Court  in  Nathanson, 
Trustee  v.  NLRB,  344  U.S.  25  (1952). 
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Even  if  this  Court  believes  that  under  the  facts  of 
this  case  appellants  are  entitled  to  a  limited  arbitra- 
tion, it  would  seem  clear  that  the  question  of  the 
priority  of  the  claims  of  appellants  is  a  matter  to  be 
determined  by  the  Bankruptcy  Court.  See  Nathanson, 
Triistee  v.  NLRB,  supra,  and  NLRB  v.  Deenu  AH- 
ware,  207  F.2d  798  (6th  Cir.  1953). 


II 

EVEN  ASSUMING  THAT  SOME  PORTION  OF  THE  DISPUTES 
BETWEEN  THE  TRUSTEES  AND  THE  UNIONS  SHOULD  BE 
SUBMITTED  TO  ARBITRATION,  NO  SHOWING  HAS  BEEN 
MADE  TO  SUSTAIN  THE  INJUNCTION  GRANTED  IN  THE 
STATE  COURT  PENDING  SUCH  ARBITRATION. 

The  order  entered  by  Judge  Karesh  in  the  state 
court  proceeding  was  entered  after  The  White  House 
filed  its  petition  in  bankruptcy  and  after  its  adjudica- 
tion as  a  bankrupt  and  therefore,  after  all  of  its  prop- 
erty came  into  the  custody  of  the  Bankruptcy  Court. 
The  order  was  entered  prior  to  the  appointment  of  the 
trustees  in  bankruptcy  and  at  a  hearing  where  the  re- 
ceiver did  not  appear.  (R.T.  21,  22,  43-46.)  No  attempt 
was  made  by  appellants  to  obtain  leave  from  the  Bank- 
ruptcy Court  to  sue  the  receiver  as  is  required  by  law. 
Chicago  R.  I.  &  R.  Ry.  Co.  v.  City  of  Owatonna,  120 
F.2d  266  (8th  Cir.  1941).  The  order  was  in  fact  en- 
tered at  a  time  when  there  was  in  force  an  order  issued 
by  the  Honorable  Alfonso  J.  Zirpoli,  Judge  of  the 
United  States  District  Court,  enjoining  the  further 
prosecution  of  suits  against  the  bankrupt.  (R.  47-48.) 
It  is  submitted  that  under  the  above  circmnstances 


23 


appellants  should  not  be  allowed  to  remove  the  sum  of 
$158,000.00  from  the  custody  of  the  Bankmptcy  Court 
as  required  l^y  the  state  court  order. 

Even  absent  the  above  circumstances,  in  order  for 
the  Coui't  to  grant  an  injunction  under  both  the  laws 
of  the  State  of  California  and  the  Federal  Rules  of 
Civil  Procedure,  it  is  necessary  for  appellants  to  show 
that  they  would  suffer  irreparable  injury  were  an 
in j miction  denied  and  that  they  have  no  other  ade- 
quate remedy  at  law.  Fomidry  Services,  Inc.  v.  Bene- 
flux  Corp.,  206  F.2d  214  (2d  Cir.  1953);  City  & 
County  of  San  Francisco  v.  Market  St.  By.  Co.,  95 
Cal.App.2d  &i8,  213  R2d  780  (1950).  Appellants 
are  unable  to  make  such  a  showing  since  they  could 
protect  their  position  by  filing  a  contingent  claim  in 
the  bankruptcy  proceedings  while  reserving  their 
right  to  have  the  matter  adjudicated  by  arbitration. 
See  In  Re  Dato,  99  F.2d  703  (7th  Cir.  1938).  Since 
the  estate  could  not  be  distributed  imtil  such  time  as 
appellants'  contingent  claim  had  been  detennined,  no 
injury  could  result  to  appellants  by  the  denial  of  the 
injimction. 

The  granting  of  the  injimction  does  injury  to  the 
estate  and  to  the  other  creditors  interested  therein. 
The  trustees  are  required  to  deposit  all  funds  of  the 
estate  in  a  bank  account  and  are  now  authorized  to 
place  the  same  in  a  savings  account,  thus  earnmg 
interest  for  the  creditors  while  the  estate  is  pending. 
Bankruptcy  Act  §47a(2)  (11  U.S.C.  §75a(2).)  If 
the  injmiction  is  granted  this  interest  would  be  lost 
to  the  estate. 
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It  is  also  quite  clear  that  appellants'  claim,  insofar 
as  they  seek  to  establish  a  trust  claim  having  a 
priority  over  the  claims  of  other  unsecured  creditors 
of  The  White  House,  is  ill-founded  and  that  the  re- 
quest for  an  injunction  should  be  denied. 

It  is  important  preliminarily  to  note  the  factual 
basis  upon  which  ax)pellants'  trust  claim  is  made.  In 
1958,  The  White  House  as  a  member  of  the  San  Fran- 
cisco Retailers  Coimsel,  entered  into  a  collective  bar-: 
gaining  agreement  with  Department  Store  Employees] 
Union  Local  No.  1100  RCIA.  (Exliibit  "A"  of  plain- 
tiff's comjDlaint  in  Superior  Coui*t.)-^  Said  agi'eement; 
provided  in  part  that  either  party  to  the  agreement 
could  reopen  the  same  on  June  1, 1959,  or  Jmie  1,  1960. 
with  respect  to  pensions.  Pursuant  to  the  terms  of  said 
agreement,  the  agreement  was  reopened  with  respeci 
to  pensions  and  on  September  16,  1959,  an  agreemeni) 
was   reached   with   the    Union   where])y    The   Whit( 
House  agreed  to  set  up  certain  pension  benefits  foi 
its  employees.  Exhibit  ^'B",  pages  3-6.)  The  agreemen', 
provided  that  said  pensions  were  to  be  fimded  bu| 
did  not  spell  out  the  methods  for  funding  the  same 
In  accordance  with  the  provisions  of  the  said  agree 
ment  of  September  16,  1959,  The  White  House  sub 
sequently  entered  into  an  agreement  of  trust  with  th 
Bank  of  America  National  Trust  and  Savings  Asso 
ciation  wherein  The  White  House  was  the  trustor  an« 
said  bank  was  the  trustee.  (R.  95-111.)  Pursuant  t 


2*Exhibits  A,  B,  C,  D  and  E  of  plaintiff's  complaint  in  the  Si 
perior  Court  have  licen  made  a  part  of  the  Record  on  Appeal  b 
stipulation  between  appellants  and  these  appellees.  Said  exhibi 
will  hereafter  for  convenience  be  referred  to  as  "A",  "B",  et 
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the  terms  of  said  trust  agreement,  The  White  House 
agi'eed  to  make  certain  eontriliutions  to  the  trust  to 
live  up  to  its  aureement  under  the  terms  of  the  col- 
lective bargaining  agreement.  In  fact,  contributions 
to  said  trust  were  made  in  the  amount  of  $1,115.89 
(Aff.  of  Walter  Johnson,  R.  91),  and  as  to  such  sum, 
the  trustees  herein  would  concede  that  appellants  have 
a  valid  trust  claim. 

The  above  facts  are  strikingly  similar  to  those  be- 
fore the  Court  in  the  case  of  McKey  v.  Paradise,  299 
U.S.  119  (1936).  In  that  case,  the  bankrupt  employer 
withheld  certain  amoimts  from  the  wages  of  em- 
ployees which  were  to  be  paid  over  by  the  employer 
to  a  welfare  association  which  provided  health  and 
other  welfare  benefits  to  the  employees.  The  Supreme 
Court  held  that  the  breach  of  such  an  agreement  did 
not  give  the  employees  any  ecjuitable  title  or  lien  upon 
any  part  of  the  bankrupt's  property,  stating: 

''It  would  be  impossible  to  state  all  the  circum- 
stances in  which  equity  will  fasten  a  constructive 
trust  upon  property  in  order  to  frustrate  a  viola- 
tion of  fiduciary  duty.  See  3  Pom.  Ed.  Jur.  Sec- 
tions 1044  et  seq.  But  the  mere  failure  to  pay  a 
debt  does  not  belong  in  that  category.  We  do  not 
find  that  the  record  shows  anything  more  than 
that  in  this  instance.  (Citing  cases.)  The  fact 
that  the  failure  to  pay  the  association  was  an 
acute  disappointment  and  was  especially  regret- 
table as  the  claimant  was  an  association  of 
employees  cannot  avail  to  change  the  delator  to  a 
trustee  or  enable  the  creditor  to  obtain  a  prefer- 
ence over  other  claims  against  a  bankrupt  estate." 
(299  U.S.  at  122-123.) 
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proceedings.  §64(a)(2).  We  would  depart  from 
that  policy  if  we  granted  the  priority  to  one  class 
of  wage  claimants  irrespective  of  the  amount  of 
the  claim  or  the  time  of  its  accrual.  The  theme  of 
the  Bankruptcy  Act  is  'equality  of  distribution' 
(Sampsell  v.  Imperial  Paper  d-  Color  Corp.,  313 
U.S.  215,  219,  85  L.Ed.  1293,  1298,  61  S.Ct.  904) ; 
and  if  one  claimant  is  to  be  preferred  over  others, 
the  purpose  should  be  clear  from  the  statute.  We 
can  find  in  the  Bankruptcy  Act  no  warrant  for 
giving  these  back  pay  awards  any  different  treat- 
ment than  other  wage  claims  enjoyed."  (344  U.S. 
at  28-29.) 

Similarly,  in  United  States  v.  Embassy  Restaurant, 
359  U.S.  29  (1959),  the  court  denied  priority  under 
factual  circiunstances  quite  similar  to  those  now  be- 
fore the  court.  In  that  case,  the  bankrupt  employer 
had  been  bound  ])y  the  terms  of  a  collective  bargaining 
agreement  to  contribute  to  a  welfare  fund  for  the 
benefit  of  employees.  The  court  refused  to  grant  any 
priority  status  to  such  contributions. 

Appellants'  position  that  they  are  entitled  to  a 
j)riority  position  although  they  are  unable  to  establish 
that  a  trust  existed,  or  that  there  is  any  particular  res 
or  fund  which  they  can  identify  is  contrary  to  every 
precept  of  the  bankruptcy  law  and  the  relief  sought 
camiot  properly  be  granted  without  doing  violence  to 
the  provisions  of  the  Bankruptcy  Act  and  working 
irreparable  prejudice  to  all  of  the  other  creditors  w^ho 
are  entitled  to  look  to  that  Act  for  their  protection. 

It  was  this  precise  concern  which  moved  the  court 
to  deny  the  type  of  injunctive  relief  sought  here  in 
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NLRB  V.  Deeua  Artware,  207  F.2d  798  (6th  Cir. 
1953).  There,  as  here,  the  amount  due  to  employees 
was  unliquidated  but  was  estimated  to  be  $100,000.00. 
As  in  the  present  case,  the  petitioners  there  sought  an 
order  restraining  the  employer  from  transferring 
assets  on  the  gTomid  that  it  was  delil^erately  deplet- 
ing its  assets  to  avoid  payment  of  any  award  which 
might  be  made  for  back  pay.  In  refusing  to  issue  such 
an  order,  the  court  stated  that  not  only  had  no  actual 
damage  as  yet  been  established,  but  even  after  estab- 
lishment, such  claims  would  have  no  priority  over 
other  creditors  in  the  event  of  insolvency. 


III. 


THE  COURT  BELOW  PROPERLY  DENTED  APPELLANTS' 
MOTION  TO  REMAND. 

A.  A  suit  to  compel  arbitration  pursuant  to  the  terms  of  a  col- 
lective bargaining  agreement  between  an  employer  and  a 
labor  organization  representing  employees  in  an  industry 
affecting  commerce  is  one  founded  on  a  claim  or  right  aris- 
ing under  the  constitution,  treaty,  or  laws  of  the  United 
States  so  as  to  make  it  removable  within  the  meaning  of 
Section  1441  (b)  of  Title  28  of  the  Judicial  Code  (The 
Removal  Statute). 

Congress  in  1947  adopted  Sections  301(a)  and  (b) 
of  the  Labor  Management  Relations  Act  (29  U.S.'C. 
§§185 (a)  and  (b))  which  provide  as  follows: 

"  (a)  Suits  for  violation  of  contracts  between  an 
employer  and  a  labor  organization  representing 
employees  in  an  industry  affecting  commerce  as 
defined  in  this  chapter,  or  between  any  such  labor 
organizations,   may   be   brought   in    any   district 
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court  of  the  United  States  having  jurisdiction  of 
the  parties,  without  respect  to  the  amount  in  con- 
troversy or  without  regard  to  the  citizenship  of 
the  parties. 

''(b)  Any  labor  organization  which  represents 
employees  in  an  industry  affecting  commerce  as 
defined  in  this  chapter  and  any  employer  whose 
activities  affect  commerce  as  defined  in  this  chap- 
ter shall  be  bound  by  the  acts  of  its  agents.  Any 
such  labor  organization  may  sue  or  be  sued  as  an 
entity  and  in  behalf  of  the  employees  whom  it 
represents  in  the  courts  of  the  United  States.  Any 
money  judgment  against  a  labor  organization  in  a 
district  court  of  the  United  States  shall  be  en- 
forceable only  against  the  organization  as  an 
entity  and  against  its  assets,  and  shall  not  be  en- 
forceable against  any  individual  member  of  his 
assets. ' ' 

A  majority  of  the  Supreme  Court  in  Textile 
Workers  Union  v.  Lincoln  Mills,  353  U.S.  448  (1957) 
held  that  Section  301  was  not  merely  a  jurisdictional 
statute,  but  was  intended  by  Congress  to  allow  the 
federal  courts  to  fashion  a  sustantive  body  of  federal 
labor  law  involving  disputes  between  employers  and 
unions  who  are  parties  to  collective  bargaining  agree- 
ments. The  doctrine  of  the  majority  in  the  Lincoln 
Mills  case  was  further  elucidated  by  the  Court  in 
Teamster's  Union  v.  Lucas  Flower  Co.,  369  U.S.  95 
(1962),  wherein  the  Court  held  that  although  the  state 
courts  have  concurrent  jurisdiction  with  the  federal 
courts  in  suits  arising  under  Section  301,  that  never- 
theless federal  substantive  law  must  be  applied  in 
such  cases. 
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It  is  clear  from  Lincoln  Mills,  Lucas  Floiver  and 
Boivd  Box  V.  Courtney,  368  U.S.  502  (1962),  that 
actions  imder  Section  301  are  actions  arising  under 
the  laws  of  the  United  States,  that  both  the  fed- 
eral and  the  state  courts  have  concurrent  jurisdic- 
tion with  respect  thereto  and  that  in  an  action 
arising-  under  Section  301  federal  substantive  law 
must  be  applied.  The  situation  is  thus  similar  to 
numerous  federal  statutes  creating  substantive  rights 
where  Congress  has  provided  the  federal  and  state 
courts  with  concurrent  jurisdiction,  but  where  a  de- 
fendant in  such  an  action  is  given  the  right  by  Section 
1441  to  remove  the  same  to  the  federal  courts.  This 
interpretation  of  Section  301  is  the  one  universally 
followed  by  the  federal  courts.  See,  e.g..  Old  Dutch 
Farms  Inc.  v.  Milk  Drivers  <ic  Dairy  Employees  Union 
Local  584,  222  F.  Supp.  125  (E.D.N.Y.  1963)  ;  Cefitral 
Metal  Products  v.  International  Union,  195  F.  Supp. 
70  (E.D.  Ark.  1961) ;  Stvift  d  Co.  v.  United  Packifig 
House  Workers,  111  F.  Supp.  511  (D.C.  Colo.  1959) ; 
Minkoff  V.  Grant  S  Frocks,  172  F.  Supp.  870  (S.D. 
N.Y.  1959) ;  Fay  v.  American  Cystoscope  Makers,  98 
F.  Supp.  278  (S.D.N.Y.  1951). ^^  In  certain  instances 
wherein  both  the  federal  and  the  state  courts  are 
given  concurrent  jurisdiction,  CongTess  has  expressly 
denied  removal.  See,  e.g..  Federal  Employers'  Liability 
Act  (28  U.S.C.  §1445(a)) ;  Securities  Act  of  1933  (15 


^The  majority  opinion  in  American  Dredging  Co.  v.  Local  25, 
Marine  Div.,  Int.  V.  of  Op.  E^ig.,  338  P.2d  837  (3rd  Cir.  1964), 
cert,  denied,  380  U.S.  935  (1965),  is  not  to  the  eontraiy  since  the 
court  held  that  the  District  Court  was  deprived  of  jurisdiction  by 
Section  4  of  the  Norris-LaGuardia  Act  (29  U.S.C.  §104). 
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U.S.C.  §77v).  There  is  no  such  provision  with  respect 
to  Section  301(a). 

Appellants  contend  that  removal  is  prohibited  by 
Dowd  Box,  supra.  That  case  holds  that  Section  301 
does  not  invest  the  federal  courts  with  exclusive  juris- 
diction but  merely  grants  jurisdiction  which  is  con- 
current with  that  of  the  state  courts.  Appellants  argue 
that  removal  is  not  permitted  where  such  concurrent 
jurisdiction  exists,  but  that  removal  would  only  be 
permissible  where  exclusive  jurisdiction  is  in  the  fed- 
eral court.  This  is  contrary  to  current  law  which 
holds  that  removal  jurisdiction  is  "derivative  juris- 
diction" and  can  only  be  exercised  if  the  state  court 
has  original  concurrent  jurisdiction.  There  can  be  no 
"derivative  jurisdiction"  where  the  federal  courts 
have  exclusive  original  jurisdiction.  Lambert  Run 
Coal  Co.  V.  BaUimore  d;  Ohio  R.  Co.,  258  U.S.  377 
(1922). 

Appellants  contend  that  the  memorandum  of  points 
and  authorities  filed  by  them  in  the  state  court  shows  I 
that  the  action  was  one  commenced  under  state  law,  ' 
to-wit:  Section  1280  of  the  California  Code  of  Ci\dl 
Procedure.  A  case  commenced  under  the  'California 
Ar))itration  Act  (California  Code  of  Civil  Procedure 
§§1280  et  seq.)   may  nevertheless  be  a  suit  arising  • 
under  Section  301(a).  See  Retail  Clerks'  Local  770  v. 
Thriftimart,  59  C.2d  421,  380  P.2d  652  (1963). 
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B.    The  Court  can  look  to  the  petition  for  removal  to  determine 
the  status  of  the  parties. 

It  has  1)een  lielcl  that  even  where  the  petition  for 
arbitration  in  a  state  coui*t  does  not  reveal  that  the 
action  is  one  falling  nnder  Section  301(a)  (in  that 
the  petition  for  arbitration  does  not  reveal  the  neces- 
sary relationship  to  interstate  commerce),  the  Courts 
may  look  to  the  petition  for  removal  to  ascertain  the 
status  of  the  parties  as  affecting-  interstate  conmierce, 
3Iinkof  V.  Grant  d-  Frocks,  Inc.,  supra;  Fay  v. 
American  Cysfoscope  Makers,  supra.  See  also  Daven- 
port V.  Proctor  <£■  Gamble  Manufacturing  Co.,  241  F. 
2d  511  (2d  Cir.  1957)  (may  look  to  petition  for  re- 
moval to  detennine  jurisdictional  amount). 

There  is  an  exception  to  the  general  rule  cited  by 
appellants  that  the  basis  for  removal  must  be  shown 
on  the  face  of  the  plaintiff's  complaint  (GiiJlij  v.  First 
National  Bank  in  Meridian,  299  U.S.  109  (1936); 
Pan  American  Petroleum  Corp.  v.  Superior  Court  of 
DeJaivare,  366  U.S.  656  (1961)),  where  the  missing- 
allegation  concerns  the  status  of  one  of  the  jDarties  to 
the  action.  Winters  v.  Drake,  102  Fed.  545  (C.C.N.D. 
Ohio  1900). 

The  Court  in  Fay  v.  American  Cystoscope  Makers, 
supra,  at  pages  280-281,  elucidated  this  exception  as 
follows : 

"The  normal  rule  in  removal  proceedings  pro- 
hibits the  couii:  from  looking  outside  the  com- 
plaint, to  determine  whether  or  not  a  suit  arises 
mider  federal  law.  .  .  .  (Citations)  However, 
where  federal  jurisdiction  hinges  on  the  parties, 
or  one  of  them,  having  a  pai-ticular  status,  the 
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court  may  ascertain  the  existence  of  that  status 
independently  of  the  complaint.  This  latter  rule 
has  been  applied  to  permit  the  court  to  ascertain 
the  existence  of  diversity  of  citizenship,  see, 
Chappell  V.  Waterworth,  1894,  155  U.S.  102,  107, 
15  S.  Ct.  34,  39  L.Ed.  85,  and  the  federal  nature 
of  a  receiver.  Winters  v.  Drake,  C.C,  1900,  102 
F.  545,  a  corporation,  Texas  &  Pacific  Ry.  C.  v. 
Cody,  1897,  166  U.S.  606,  17  S.Ct.  703,  41  L.Ed. 
1132,  and  a  marshal.  Wood  v.  Drake,  C.C,  1895, 
70  F.  881. 

''The  jurisdiction  of  the  district  coiu't  under  29 
U.S.C.A.  §185  depends  upon  one  of  the  parties' 
holding-  a  particular  status,  that  is,  a  imion  rep- 
resenting employees  in  an  industry  affecting  com- 
merce. Where  that  status  is  asserted  to  exist,  but 
is  not  mentioned  in  the  complaint,  the  court  is  of 
the  opinion  that  it  may  apply  the  status  rule  on 
removal  and  look  beyond  the  complaint  to  ascer- 
tain the  fact.  To  hold  otherwise  would  vest  the 
plaintiff  with  power  to  withhold  from  a  defend- 
ant the  use  of  that  formn  which  Congress  has 
chosen  to  make  available. 

^'Such  power  in  the  plaintiff  could  only  be  justi- 
fied if  Section  185  left  intact  a  separate  and  inde- 
pendent state  cause  of  action  for  contract  between 
unions  and  employers  where  the  component  of 
interstate  commerce  was  present.  .  .  .  However, 
...  it  seems  clear  that  Congress  preempted  the 
field  in  this  area." 

The   above   language   was  approved   in   I A   Moore's 
Federal  Practice  §160  (2nd  Ed.  1965.) 
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C.  Removal  was  proper  since  the  federal  question  involved  was 
disclosed  by  voluntary  statements  made  by  appellants  in 
the  state  court  proceedings. 

Section  1446(b)  of  Title  28  allows  removal  within 
twenty  days  after  the  filing  of  the  plaintiff's  com- 
plaint or  within  twenty  days  after  the  filing  by  the 
plaintiff  of  some  other  paper  first  disclosing  the  fed- 
eral question  involved.   It  has  been  held  that  such 
"other  paper"  can  consist  of  oral  testimony  so  long 
as  the  same  is  a  part  of  the  record  of  the  proceedings 
in  the  state  court.    Fuqua  v.  Gulf,  Col.  d  Santa  Fe 
By.  Co.,  206  F.Supp.  814  (E.D.  Okla.  1962)  ;  Bonnell 
V.  Seaboard  Airline  R.R.  Co.,  202  F.Supp.  53  (N.D. 
Fla.  1962)  ;  GiJarcli  v.  Atchison,  Topeka  <&  Santa  Fe 
By.  Co.,  189  F.Supp.  82  (N.D.  111.  1960).  Roland  C. 
Davis,   Esq.,   counsel  for  appellants,   made  it  abmi- 
dantly   clear  diunng  the  hearings   conducted   before 
Judge  Karesh  in  the  Superior  Court  that  petitioner's 
claim  for  arbitration  was  one  arising  imder  the  Na- 
tional Labor  Relations  Act.  The  following  quotations 
from  the  reporter's  transcript  of  the  hearings  held 
before  Judge  Karesh  amply  bear  out  this  position: 
"Mr.  Davis:     In  any  event,  I  advised  him  (Ref- 
eree Gillard)  of  our  position  that  in  view  of  the 
proceedings  of  the  National  Labor  Relations  Act, 
I  had  asked  this  Court  to  continue  these  proceed- 
ings so  that  I  could  file  a  memorandum  to  estab- 
lish to  this  Coui^t's  satisfaction  that  the  National 
Labor   Relations   Act  provisions   prevailed   over 
the   Banki'uptcy  Act,   and  that  you   could   pro- 
ceed .  .  ."  (R.T.  6.) 

"Mr.  Davis:     Yes,  Your  Honor.  As  I  explained 
it  at  the  hearing  yesterday,  as  to  which  this  is  a 
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continued  hearing,  in  our  view,  Section  15  of  the 
National  Labor  Relations  Act  is  the  basis  for 
this  Court's  paramount  jurisdiction  over  the 
Referee  in  Bankruptcy  in  a  matter  such  as  this, 
and  this  matter  is  a  matter  which  arises  under 
a  collective  bargaining'  contract  between  an  em- 
ployer of  the  Union  which  are  subject  to  the 
terms  of  the  National  Labor  Relations  Act  and 
Section  301  of  that  Act  provides,  and  the  United 
States  Supreme  Court  has  so  held,  that  the 
Courts,  both  the  state  courts  and  the  federal  Dis- 
trict courts,  have  jurisdiction  to  require  the 
parties  to  a  collective  bargaining  contract  to  arbi- 
trate the  controversy  arising  mider  that  contract 
where  the  contract  provides  for  arbitration  as 
we  say  it  does  here."  (R.T.  15.)  (See  also,  R.T. 
7.) 

The  above  quoted  voliuitary  statements  made  by 
counsel  for  appellants  at  the  hearings  before  Judge 
Karesh  adequately  disclose  the  federal  question  in- 
volved and  allowed  removal  to  the  federal  district! 
court,  imder  the  provisions  of  Section  1446(b)  of 
Title  28. 

From  the  foregoing,  it  is  evident  that  the  removal 
was  proper  and  that  the  order  of  the  District  Coui't 
denying  the  motion  for  remand  should  be  sustained; 
by  this  Court. 
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CONCLUSION 

As  has  been  above  stated,  upon  the  filmg  of  a  peti- 
tion in  bankniptc}'  and  the  adjudication  of  the  debtor 
as  a  bankrupt,  the  Bankruptcy  Court  is  vested  with 
exclusive  jurisdiction  over  all  assets  in  the  actual  or 
constructive  possession  of  the  bankrupt.  This  juris- 
diction is  not  lightly  suiTendered  by  the  Bankruptcy 
Court,  Appellants  have  been  unable  to  show  any  law 
which  would  require  the  Bankruptcy  Coiut  to  cede 
such  jiuisdiction,  nor  have  they  given  any  reasons 
why  the  Bankruptcy  Court  in  the  exercise  of  its  judi- 
cial discretion  should  surrender  such  jui'isdiction  in 
favor  of  arbitration.  Arbitration  might  delay  the  ad- 
ministration of  the  bankrupt  estate  and  would  result 
in  unnecessary  expense  to  the  estate. 

It  is  also  clear  that  the  appellants'  claim,  if  any,  is 
merely  an  unsecured  claim  against  the  bankrupt  estate 
and  that  appellants  have  failed  to  show  that  they 
would  be  irreparably  injured  by  the  failure  of  this 
Court  to  sustain  an  injunction  which  has  the  effect  of 
disposing  of  assets  which  are  presently  in  the  custody 
of  the  Bankruptcy  Court.  It  is  thus  respectfully  sub- 
mitted that  this  Couii:  affirm  the  order  of  March  23 
entered  by  the  United  States  District  Court  dissolving 
the  orders  entered  in  the  state  court. 

Section  301  vests  concurrent  jurisdiction  in  the 
state  and  federal  courts,  and  a  defendant  in  an  indus- 
try affecting  interstate  commerce  has  the  right  to 
remove  an  action  under  Section  301  conmienced  in 
the  state  courts  to  the  federal  courts  imder  the  provi- 
sions of  28  U.S.C.  $  1441.   The  record  of  the  proceed- 
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ings  before  Judge  Karesh  show  that  appellants  were 
relying  on  the  pro^dsions  of  Section  301  and  the  un- 
contested allegations  of  the  petition  for  removal  show 
that  appellee  The  White  House  was  in  an  industry- 
affecting  interstate  commerce.  The  denial  of  the  mo- 
tion for  removal  was  thus  proper. 

Dated,  San  Francisco,  California, 
August  9,  1965. 

Respectfully  submitted, 

DiNKELSPIEL  &  DlNKELSPIEL, 

PiLLSBURY,  Madison  &  Sutro, 
James  M.  CoN]srERs, 
By  Edward  R.  Steefel, 
Attorneys  for  Appellees  John  M.  England, 
C.  E.  Strobel  and  Walter  J.  Hempy,  as 
trustees  in  hankruptcjj  of  Raphael  Weill 
&  Co.,  Inc.,  Banknipt. 
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No.  20,087 


IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Walter  Johnson,  individually  and  as  Sec- 
retary-Treasurer of  Depaetment  Store 
Employees  Union,  Local  1100,  etc.,  et  al., 

Appellants, 
vs. 

Raphael  Weill  &  Company,  Inc.,  d/b/a 
The  White  House,  etc.,  et  al., 

Appellees. 


On  Appeal  from  the  United  States  District  Court 

for  the  Northern  District  of  California, 

Southern  Division 

BRIEF  FOR  APPELLANTS 


JURISDICTION 

Appellants  commenced  this  action  in  the  Superior 
Court  of  the  State  of  California,  in  and  for  the  City 
and  County  of  San  Francisco,  and  appellees  obtained 
removal  therefrom  to  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern 
Di\ision,  on  the  stated  ground  that  the  District  Court 
had  original  jurisdiction  under  §  301  of  the  Labor 
Management  Relations  Act.   (29  U.S.C.  §  185.)    The 


District  Court  denied  appellants'  motion  for  remand 
to  the  state  Court  and  then  refused  to  direct  arbitra- 
tion of  certain  controversies  between  appellants  and 
appellees  pursuant  to  the  terms  of  a  collective  bar- 
gaining agreement  and  refused  to  grant  an  injunction 
restraining  and  enjoining  appellee  from  transferring, 
dissipating  or  otherwise  disposing  of  certain  funds 
which  are  the  subject  matter  of  the  dispute  sought 
to  be  arbitrated.  Appellants,  on  April  21,  1965,  filed 
in  this  Court  a  timely  notice  of  aj^peal  under  28 
U.S.C.  §  1291.  This  Court's  jurisdiction  accordingly 
rests  upon  28  U.S.C.  §  1291. 


STATEMENT  OF  THE  CASE 

As  the  record  herein  shows  (affidavit  of  Robert  P. 
Cowell  filed  in  support  of  Petition  for  Arbitration  in 
California  Superior  Court  Action  No.  551474,  R.  23- 
25),  appellants  learned  for  the  first  time  on  January 
20,  1965,  that  respondent  Raphael  Weill  &  Company, 
d/b/a  The  White  House  (herein  called  the  White 
House),  had  failed  to  provide  a  fimd  for  the  payment 
of  pensions  as  required  hj  the  collective  bargaining 
agreement  between  said  respondent  and  the  two  labor 
organizations  on  behalf  of  which  appellants  bring  this 
appeal.^ 

Although  appellants  were  never  specifically  so  ad- 
vised by  the  White  House  the  indications  were  that 


iSaid  a^-reement  and  siippleinents  thereto  are  part  of  the  record 
herein  as  Exhibits  A,  B,  and  C  to  the  aforesaid  petition  filed  in  the 
California  Superior  Court. 


said  respondent  at  this  time  had  plans  under  way  for 
the  imminent  closing  of  its  business  operations  and 
the  termination  of  its  employees  represented  by  the 
said  Unions.  According-ly,  the  representatives  of  said 
Unions  then  and  there  demanded  compliance  mth  the 
funding  requirements  of  the  collective  bargaining 
agreement  as  to  pensions  and  observance  of  the  agree- 
ment in  certain  other  respects  or,  failing  such  com- 
pliance, arbitration  imder  the  agreement  of  said  dis- 
putes. (Cowell  affida^dt,  p.  2,  R.  24.)  Respondent 
White  House  failed  either  to  comply  as  demanded  or 
to  proceed  to  arbitration. 

Fearing  dissipation  of  the  White  House  assets 
before  such  compliance  could  be  had,  appellants  made 
a  hurried  estimate  of  the  amoimts  due  to  the  pension 
fmid  (see  affidavit  of  Walter  Johnson,  submitted  to 
the  District  Coui-t  below,  R.  90-94),  and  on  January 
27,  1965  filed  their  petition  in  said  Superior  Court  for 
an  Order  Directing  that  Arbitration  Proceed  and 
Complaint  for  Injunctive  Relief  Pending  Arbitration 
Award.  The  appellants  instituted  the  action  under  the 
express  provisions  of  state  law,  to  wit,  Section  1280, 
et  seq.,  of  the  Code  of  Civil  Procedure  of  the  State 
of  California.  (See  Memorandum  of  Points  and  Au- 
thorities, accompanying  petition,  R.  16-18.)  On  the 
same  day.  Presiding  Judge  Raymond  Arata  of  the 
Superior  Court  issued  a  temporary  restraining  order 
enjoming  and  restraining  appellees  from  disposing  of, 
dissipating  or  otherwise  transferring  the  assets  of  ap- 
pellees to  the  extent  of  the  approximate  sum  of 
$158,000.00,  except  for  payment  of  wages,  pending  the 


decision  of  the  Coui-t  as  to  whether  or  not  appellants 
were  entitled  to  an  arbitration  award  with  respect  to 
certain  specified  controversies,  including  the  issue  of 
fimded  pensions,  arising  from  the  terms  of  the  col- 
lective bargainmg  agreement  between  appellants  and 
appeUees  (R.  19-20). 

Six  days  later,  on  February  3,  1965,  the  White 
House  filed  a  voluntary  petition  in  bankruptcy.  No. 
82953,  in  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern  Division. 
On  February  9,  1965,  a  hearmg  in  the  Superior  Court 
was  held  on  appellants'  p>etition  in  the  state  Court 
action,  and  on  the  Order  to  Show  Cause  therein.  The 
hearing  was  continued  by  the  Court  until  February 
11,  1965,  with  the  attorney  for  the  receiver  of  said 
appellee  present.  The  Superior  Court  on  February 
11,  1965,  granted  the  relief  sought  by  appellants  and 
directed  arbitration  of  the  controversies  between  the 
parties.  The  Court  also  on  said  date  entered  a  pre- 
liminary injimction  requiring  the  deposit  in  Court 
of  the  said  $158,000.00  pending  the  arbitration  award 
or  further  order  of  the  Court.  (R.  49-51.)  Said 
Order  and  Injunction  was  duly  served  on  all  parties. 

Later  on  the  same  day,  February  11,  1965,  attorneys 
for  appellees  filed  m  the  United  States  District  Court 
for  the  Northern  District  of  California,  Southern  Di- 
^dsion,  a  petition  for  removal  to  that  Court  of  the  state 
Court  action  (R.  1-3).  The  gromid  asserted  in  sup- 
port of  the  removal  petition  was  that  the  state  Court 
action  is  one  in  which  the  District  Courts  of  the 
United  States  are  given  original  jiu'isdiction  by  Sec- 


tioii  301(a)  of  the  Labor  Management  Relations  Act 
of  1947,  as  amended.  (29  U.S.C.  §  185(a).)  (See  Peti- 
tion for  Removal,  p  3,  R.  3.) 

On  February  15,  1965,  the  District  Court  issued 
an  ex  parte  order  requiring  that  the  '  *  Order  Directing 
Arbitration  to  Pl-oceed  and  for  Preliminary  Injunc- 
tion" issued  by  the  Superior  Court  of  the  State  of 
California  be  stayed  pending  determination  of  appel- 
lees' motion  to  dissolve  said  order  and  to  stay  further 
proceedings  (R.  55-56). 

Appellants,  on  February  17,  1965,  filed  in  the  Dis- 
trict Court  a  motion  to  remand  pursuant  to  the  pro- 
visions of  28  U.S.C.  §  1447(c),  and  points  and  authori- 
ties in  support  thereof  (R.  60-65,  81-84).  In  support 
of  their  motion  to  remand  appellants  set  forth  the 
well-established  legal  gToimds  that  the  party  who 
brings  suit  is  master  to  decide  what  law  he  will  rely 
upon  and  that  Section  301  of  the  Labor  Management 
Relations  Act,  as  amended  (29  U.S.C,  §  185)  did  not 
deprive  state  Coiu'ts  of  their  traditional  exercise  of 
jurisdiction  over  suits  for  violation  of  collective  bar- 
gaining agreements,  citing  inter  alia,  Dowd  Box  v. 
Courtney,  368  U.S.  502,  82  S.  Ct.  519,  7  L.  Ed.  2d 
483. 

Appellants'  motion  for  remand  was  heard  by  the 
District  Court  on  March  3,  1965,  and  denied  on  that 
day. 

Thereafter  ai3pellants  filed  a  memorandiun  of  points 
and  authorities  in  opposition  to  appellees'  motion  to 
dissolve  the  orders  of  the  California  Superior  Court 


(R.  71-79)  and  submitted  an  affidavit  from  Walter 
Jolnison  incorporating  evidence  not  theretofore  avail- 
able to  appellants  (R.  90-94),  This  evidence  consisted, 
in  part,  of  (1)  a  trust  agreement  entered  into  in 
1960  between  the  respondent  White  House  and  Bank 
of  America  National  Trust  and  Savings  Association 
pui-porting  to  establish  a  fund  for  the  payment  of  the 
pension  benefits  to  the  employees  represented  by  the 
said  labor  organization  mider  their  collective  bargain- 
ing agreement  with  the  White  House  (Exhibit  A  to 
Johnson  affidavit) ;  (2)  the  fact  that  only  some 
$1100.00  had  been  contributed  to  said  fimd  by  the 
White  House  since  the  establishment  of  said  fund; 
(3)  the  admission  of  the  president  of  respondent 
White  House,  Ben  R.  Gordon,  by  a  financial  state- 
ment prepared  in  1963  that  at  that  time  the  White 
House  had  a  contingent  liability  of  approximately 
$300,000.00  in  the  form  of  unfunded  pensions  due 
these  same  employees  (Exhibit  B  to  Jolnison  affida- 
vit) ;  (4)  that  since  the  closing  of  the  business  of  the 
White  House  upon  its  vohmtary  bankruptcy  on  Feb- 
ruaiy  3,  1965,  there  were  some  53  former  employees 
of  the  White  House  represented  by  the  said  Unions 
who  had  retired  imder  said  pension  agreement,  but 
who  w^ere  no  longer  receiving  pensions  from  the 
Wliite  House,  although  entitled  thereto  by  the  terms 
of  said  collective  bargaining  agreement,  and  that 
there  were  some  25  additional  employees  of  the  AVhite 
House  whose  service  entitled  them  to  funded  pensions 
under  said  collective  bargaining  agreement,  but  that 
said  employees  had  received  no  such  pension  benefits 


(R.  90-113).  Appellees  offered  no  denial  or  refutation 
of  this  evidence. 

Thereafter,  on  March  16,  1965,  a  hearing  m  the 
District  Coiii't  on  appellees'  motion  to  dissolve  the 
orders  of  the  Superior  Court  was  held,  the  trustees 
in  bankruptcy  of  the  White  House  having  been  au- 
thorized by  stipulation  to  intervene  as  parties.  On 
said  day  appellees'  motion  was  granted  by  the  Dis- 
trict Coiu't  and  its  order  issued  on  March  23,  1965, 
dissohdng  all  said  state  Court  orders. 

This  appeal  followed. 


QUESTIONS  INVOLVED 

1.  Whether  piu'suant  to  the  Labor  Management 
Relations  Act  (29  U.S.C.  §  141,  et  seq.)  and  the  na- 
tional labor  policy  thereunder,  a  labor  organization 
representing  employees  in  an  industry  affecting  com- 
merce is  entitled  to  an  order  either  from  a  state  or 
a  federal  Court  of  proper  jurisdiction  enforcing  a  col- 
lective bargaining  contract  pro^^.ding  for  arbitration 
of  disputes  arising  thereunder  notwithstanding  the  in- 
stitution of  bankruptcy  proceedings  by  the  employer, 
party  to  said  contract. 

2.  Whether  a  suit  instituted  in  state  Court  imder 
state  law  to  enforce  an  arbitration  provision  of  a  col- 
lective bargaining  contract  in  an  industry  affecting 
commerce  may  be  removed  to  a  federal  District  Court 
and  retained  therein  on  the  ground  that  the  District 
Court  has  original  jurisdiction  of  said  action. 
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SPECIFICATION  OF  ERRORS 

1.  The  District  Court  erred  when  it  refused  to 
grant  appellants'  motion  to  remand  the  proceedings  to 
the  Superior  Court  in  and  for  the  City  and  County 
of  San  Francisco,  State  of  California. 

2.  The  District  Court  erred  when  it  refused  to 
sustain  the  order  directing  that  arbitration  proceed 
issued  by  the  Superior  Court  in  and  for  the  City  and 
County  of  San  Francisco,  State  of  California. 

3.  The  District  Court  erred  when  it  refused  to 
grant  appellants'  petition  for  an  order  directing  that 
arbitration  proceed. 

4.  The  District  Court  erred  when  it  refused  to 
sustain  the  issuance  of  a  preliminary  injunction  by 
the  Superior  Court  in  and  for  the  City  and  Comity 
of  San  Francisco,  State  of  California. 

5.  The  District  Court  erred  when  it  refused  to 
grant  appellants'  petition  for  a  preliminary  injunc- 
tion. 


SUMMARY  OF  ARGUMENT 
The  Labor  Management  Relations  Act  (LMRA) 
and  the  interpretation  thereof  by  the  Courts  and  the 
National  Labor  Relations  Board  make  it  abundantly 
clear  that  bankruptcy  proceedings  were  intended  to  be 
subordinate  and  subject  to  the  national  labor  policy. 
The  LMRA,  which  specifically  refers  to  and  includes 
trustees  in  bankruptcy  and  receivers  as  persons  sub- 
ject to  coverage  of  the  law,  recognizes  and  affirms  the 


right  of  parties  to  collective  bargaining  agreements 
to  bring  suits  in  state  or  federal  Courts  to  enforce 
those  agreements.  The  Coui*ts  have  consistently  held 
that  suits  to  compel  arbitration  pursuant  to  the  terms 
of  collective  ))argaining  agreements  are  included 
among  the  types  of  suits  which  may  be  brought  in 
either  state  or  federal  Courts. 

The  arbitration  process  is  accorded  a  preferred 
status  by  l)oth  the  Courts  and  the  National  Labor  Re- 
lations Board  (NLRB)  in  the  resolution  of  disputes 
under  collective  bargaining  agreements,  with  the 
Courts  and  the  NLRB  deferring  to  the  utilization  of 
arbitration  in  the  resolution  of  such  disputes.  Recog- 
nizing that  controversies  invohdng  employee  rights 
under  collective  bargaining  agreements  may,  in  fact, 
survive  the  cessation  of  employer  operations,  arbitra- 
tion is  frequently  ordered  by  the  Courts  as  the  proper 
method  of  settling  contract  disputes  arising  out  of 
the  termination  of  employer  operations. 

It  is  clear  that  the  intervention  of  bankruptcy  pro- 
ceedings may  not  be  used  to  thwart  this  affirmative 
policy  favoring  arbitration.  In  view  of  the  express 
applicability  of  the  LMRA  to  proceedngs  in  bank- 
ruptcy, actions  under  that  Act  to  compel  arbitration 
should  prevail  as  against  considerations  of  jurisdic- 
tion of  the  bankruptcy  Court  in  situations  invohdng 
the  resolution  of  controversies  arising  imder  the  terms 
of  collective  bargaining  agreements.  That  this  is  the 
Congressional  intent  is  amjjly  demonstrated  by  the 
express  language  of  the  LMRA  and  its  interpretation 
by  the  Courts  and  the  NLRB. 
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It  is  equally  clear  that  the  arbitration  i)rocess  is  in 
no  way  in  conflict  with  orderly  administration  of  the 
Bankruptcy  Act  as  demonstrated  by  the  decisions  of 
the  Courts  thereunder. 

In  accordance  with  the  clear  requirements  of  fed- 
eral law  and  policy,  the  Courts  often  exercise  their 
traditional  and  inlierent  equity  power  by  the  use  of 
injunctions  whenever  the  policy  favoring  arbitration 
and  its  use  may  l^e  threatened  by  the  acts  of  one  party 
to  the  collective  bargaining  agreement.  Equity  powers 
are  frequently  utilized  by  the  Courts  to  give  meaning 
and  effect  to  their  orders  relating  to  the  arbitration 
of  controversies. 

In  accordance  with  the  national  laljor  policy  re- 
garding the  preferred  status  to  be  accorded  to  the  ar- 
bitration process  and  the  right  of  a  party  to  a  col- 
lective bargaining  agreement  to  enforce  agreements 
relating  to  the  use  of  arbitration,  it  is  clear  that 
parties  to  such  agreements  may  bring  suit  thereon 
to  compel  arbitration  in  either  the  state  or  federal 
Courts.  It  is  well  settled  law  that  the  plaintiff  in  such 
an  action  may  choose  the  forum  for  his  action  and  the 
procedural  law  upon  which  he  intends  to  rely.  If  his 
choice  is  to  bring  an  action  in  a  state  Court  under 
the  procedure  provided  by  state  law  he  may  do  so 
and  may  not  be  denied  this  right  because  the  LMR  A 
gives  him  an  additional  available  forum  in  the  federal 
Court. 

An  action  to  enforce  the  pro\dsions  of  a  collective 
l>argaining  agreement  brought  in  a  state  Court  under 
state  law  is  not  one  arising  mider  the  LMRA  or  any 


11 


other  federal  law  A\'itliiii  the  meaning-  of  the  Removal 
Statute  (28  U.S.C.  §  1441)  although  the  substantive 
principles  of  federal  labor  law  and  policy  are  to 
be  applied.  Therefore,  removal  of  such  a  case  to  a 
federal  District  Court  is  improper. 


ARGUMENT 

I. 

BOTH  THE  STATE  AND  FEDERAL  COURTS  ARE  AUTHORIZED 
BY  THE  LABOR  MANAGEMENT  RELATIONS  ACT  AND  THE 
NATIONAL  LABOR  POLICY  FASHIONED  THEREUNDER  TO 
COMPEL  AN  EMPLOYER  TO  SUBMIT  TO  ARBITRATION 
PURSUANT  TO  THE  TERMS  OF  A  COLLECTIVE  BARGAIN- 
ING AGREEMENT  ENTERED  INTO  BY  THAT  EMPLOYER 
AND  A  LABOR  ORGANIZATION,  NOTWITHSTANDING  THE 
ADVENT  OF  BANKRUPTCY  PROCEEDINGS  INVOLVING  THE 
EMPLOYER. 

A.  The  right  of  a  labor  orgunization  to  compel  an  employer, 
with  whom  it  has  entered  into  a  collective  bargaining  agree- 
ment, to  submit  to  arbitration  thereunder  takes  precedence 
over  intervening  procedures  under  the  Bankruptcy  Act. 

The  Labor  Management  Relations  Act  (LMRA) 
and  the  interpretation  thereof  hy  the  Courts  and  the 
National  Labor  Relations  Board  (NLRB)  make  it 
clear  that  bankruptcy  proceedings  were  intended  to 
be  subordinate  and  subject  to  the  national  labor 
policy.  The  Act  specifically  refers  to  and  includes 
trustees  in  bankruptcy  and  receivers  as  persons  sub- 
ject to  coverage  of  the  law.  LMRA  §  2(1)  (29  U.S.C. 
§152(1));  NLRB  V.  Coal  Creek  Coal  Co.  (C.A.  10, 
1953),  204  F.  2d  579;  NLRB  v.  Baldwin  Locomotive 
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Works  (C.A.  3,  1942),  128  F.  2d  39;  In  re  American 
Buslines  (D.C.  Neb.  1957),  151  P.  Siipp.  877.^ 

In  Baldwin  Locomotive  Works,  supra,  the  Court  ex- 
pressly determined  that  the  jurisdiction  of  a  United 
States  District  Court  in  bankruptcy  "does  not  em- 
brace the  power"  to  deal  with  a  debtor's  unfair  labor 
practices  which  affect  commerce.  (128  F.  2d  at  44.) 
The  Court  held  that  under  the  LMRA  the  NLRB  is 
granted  the  power  to  deal  with  certain  specific  prob- 
lems arising-  mider  that  Act,  and  the  bankruptcy 
Court  may  not  interfere  with  that  i^ower.  Sunilarly, 
in  In  re  American  Buslines,  supra,  the  federal  Dis- 
trict Coui-t  held  that  it  did  not  possess  the  power,  as 
a  bankruptcy  Coiu't,  to  connnand  or  require  a  stay  of 
proceedings  mider  the  LMRA.  The  proceedings  in- 
volved therein  were  before  the  NLRB  to  determine 
the  bargaining  representative  for  employees  of  a  cor- 
poration being  reorganized.  The  Coui*t  stated: 

"The  legislative  purpose  to  include  within  the 
employers  affected  by  the  Act  judicially  desig- 
nated trustees  or  receivers,  a7id  even  by  express 
mention,  trustees  in  bankruptcy,  is  thereby  made 
unmistakably  clear.  The  existence  or  intervention 
of  bankruptcy,  or  corporate  reorganization  of  an 
employer  is  not  aJloived  to  deprive  his  or  its  em- 
ployees of  the  rights  defined  and  assured  to  them 


-'Cf.  Cullen  V.  Bowles  (C.A.  2,  1945),  148  F.  2d  621,  where  the 
Court  stated: 

"It  has  been  generally  lield  that  federal  statutes  regulating 
business  in  the  public  interest,  are  equally  applicable  when  the 
business  is  run  by  trustees  or  receivers."  (Id.  at  p.  623.) 
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by  the  Act  or  to  impair,  or,  as  the  court  is  per- 
suaded, to  alter  the  itiayiner  of  or  the  forum  for 
the  asseiiion  and  vindication  of  those  rights." 
(151  F,  Supp.  886;  emphasis  supplied.) 

That  the  forum  for  the  assertion  and  vindication  of 
those  other  rights  granted  by  the  Act,  as  to  which  the 
NLRB  is  not  given  specific  authority,  to  wit,  suits  for 
violations  of  collective  bargaining  agreements  (LMRA 
§  301(a)  ;  29  U.S.C.  §  185(a)),  includes  the  state  and 
federal  Courts  is  made  mmiistakably  clear  by  Dowd 
Box  V.  Coiirtneij,  368  U.S.  502,  82  S.  Ct.  519,  7  L.  Ed. 
2d  483. 

In  bankruptcy  proceedings  under  Chapter  X  of  the 
Banki'uptcy  Act  (11  U.S.C.  §§  501-676),  there  can  be 
no  doubt  that  the  provisions  of  the  LMRA  and  other 
federal  laws  defijiing  the  rights  of  employees  clearly 
prevail.  Section  15  of  the  LMRA  (29  U.S.C.  §  165) 
explicitly  provides  that  the  LMRA  will  prevail  over 
the  provisions  in  Chapter  X  of  the  Bankruptcy  Act.^ 

Even  though  the  bankruptcy  Court,  in  reorganiza- 
tion cases,  is  given  express  power  to  issue  stays  and 
injmictions  (11  U.S.C.  §  513),  it  has  been  held  that  a 
federal  law  relating  to  labor,  to  wit,  the  Norris-La 


^In  6  Collier  on  Bankruptcy,  §  15.14(1)  it  is  stated: 
"In  addition,  it  is  now  clear  that  corporate  reorganization  will 
not  prevent  the  invocation  of  proceedings  before  the  National 
Labor  Relations  Board  or  other  administrative  or  jtidicial  pro- 
ceedings under  the  Act  to  carry  out  and  enforce  its  tenns  .  .  . 
Section  2(1)  of  the  Labor  Management  Relations  Act  further 
insures  that  trustees  and  receivers  are  covered  by  the  provi- 
sions of  the  Act."  (Id.  at  5225:  emphasis  supplied.) 
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Guardia  Act  (29  U.S.C.  §§  101-115),  takes  precedence 
over  bankruptcy  proceedings.  Aiideyson  v.  Bigelow 
(C.A.  9,  1942),  130  F.  2d  460;  cert,  denied,  317  U.S. 
690,  63  S.  Ct.  265,  87  L.  Ed.  552.  See  also  6  Collier 
on  Bankruptcy,  §  3.09,  Note  17. 

It  is  also  to  be  noted  that  under  Section  272  of 
Chapter  X  of  the  Bankruptcy  Act  (11  U.S.C.  §  672) 
employees  are  guaranteed  the  untrammelled  right  to 
join  a  labor  imion  of  their  choice.  See  Teton,  Re- 
organization Revised  (1939),  48  Yale  L.J.  573,  596. 
It  is  likewise  clear  that  a  tiiistee  or  debtor  in  ]X)s- 
session  has  the  power  and  right  to  enter  into  a  col- 
lective bargaining  agreement  with  the  debtor's  em- 
ployees. Matter  of  Wil-Low  Cafeterias,  Inc.  (C.A. 
2,  1940),  111  F.  2d  429.*  Court  supervision  of  corpo- 
rate reorganization  affords  the  operating  possessor 
"no  freedom  from  its  statutory  duties  to  its  em- 
ployees." NLRB  V.  Baldwin  Locomotive  Works, 
supra,  at  page  43.  And  a  trustee  or  debtor  in  posses- 
sion is  not  immmie  from  statutory  liability  to  em- 
ployees under  the  Fair  Labor  Standards  Act.     (29 


^The  Court  said : 

"In  these  days  of  collective  bargaining  between  labor  unions 
and  corporations  it  would  seem  strange  that  the  contract  which 
had  been  arrived  at  by  negotiation  usual  in  fomi  and  sub- 
stance and  relating  to  ordinary  wage  ari'angements  should  be 
held  unauthorized  .  .  ."  (Ill  F.  2d  at  431-432.) 
See   also,   with   respect  to  the   sui-vival   and   effect   of   employee 
pension    rights    in    reorganization    ])roceedin8's,    the    decision    in 
Vallejo  V.  American  R.  Co.  of  Porto  Rico  (C.A.  1,  1951),  188  F. 
2d  513,  remanded  In  re  American  R.  Co.  of  Porto  Rico   (D.C. 
Puerto  Rico,  1952),  110  F.  Supp.  45,  a/f'd  202  F.  2d  149  (C.A.  1, 
1952). 
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U.S.C.  201,  et  seq.)  Matter  of  Fnlnau  Corp.   (S.D. 
N.Y.  1943),  49  F.  Supp.  570. 

The  National  Labor  Relations  Board  frequently 
undertakes  to  cany  out  its  duties  under  the  LMRA, 
notwithstanding-  the  advent  of  banki-uptcy  proceed- 
ings. NLBB  V.  Coal  Creek  Coal  Co.,  supra;  NLRB  v. 
BalcUvin  Locomotive  Works,  supra;  In  re  American 
Buslines,  supra.  Moreover,  its  proceedings  m  such 
instances  take  precedence  over  the  bankruptcy  pro- 
ceedings. In  Nathanson,  Trustee  v.  National  Labor 
Relations  Board,  344  U.S.  25,  73  S.  Ct.  80,  97  L.  Ed. 
23,  the  Supreme  Court  held  that  particular  contro- 
versies '^  should  be  remitted  to  another  tribimal  for 
litigation"  (344  U.S.  at  30)  ;  and,  further,  that  "wise 
administration  .  .  .  demands  that  the  bankruptcy  coui*t 
accommodate  itself  to  the  administrative  process." 
(Id.  at  30.) 

Arbitration  is,  likewise,  an  ''administrative  proc- 
ess" to  which  bankruptcy  proceedings  should  also 
defer  imder  federal  labor  law.  Textile  Wo7'kers  Union 
V.  Lincoln  3Iills,  353  U.S.  448,  77  S.  Ct.  912,  1  L.  Ed. 
2d  972;  United  Steehvorkers  v.  Warrior  d  Gulf  Nav. 
Co.,  363  U.S.  574,  80  S.  Ct.  1347,  4  L.  Ed.  2d  1409; 
United  Steel  workers  v.  Enterprise  Corp.,  363  U.S. 
593,  80  S.  Ct.  1358,  4  L.  Ed.  2d  1424;  United  Steel- 
workers  V.  American  Mfg.  Co.,  363  U.S.  564,  80  S.  Ct. 
1343,  4  L.  Ed.  2d  1403 ;  Careij  v.  W estingJwuse  Elec- 
tric Corp.,  375  U.S.  261,  84  S.  Ct.  401,  11  L.  Ed.  2d 
320.  It  must  be  concluded  that  suits  to  compel  arbi- 
tration, such  as  in  the  instant  case,  are  to  be  accorded 
a  primary  status  over  bankruptcy  proceedings  similar 
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to  that  accorded  to  the  NLRB,  if  federal  labor  policy 
is  to  be  fully  effectuated.^ 

The  Courts  have  recognized  that,  to  fully  effectuate 
the  congressional  intent  manifested  by  the  enactment 
of  the  Labor  Management  Relations  Act,  certain  em- 
ployee rights  transcend  the  boundaries  of  corporate 
existence.  Thus,  matters  for  bargaining,  to  be  in- 
cluded in  the  terms  of  collective  bargaining  agree- 
ments, and  often  made  mandatory  bargaining  sub- 
jects by  the  labor  law,  include  those  which  by  their 
very  nature  become  operative  at  a  time  subsequent  to 
the  work  which  earned  them.  In  Goodall-Sanford  Inc. 
V.  United  Textile  Workers  (C.A.  1,  1956),  233  F.  2d 
104,  Chief  Judge  Magruder  held  that  where  a  col- 
lective bargaining  agi'eement  gave  employees  various 
benefits,  such  as  group  life,  medical  and  hospitaliza- 
tion insurance,  pensions,  and  vacation  pay,  the  ques- 
tion of  whether  the  employer  had  the  right  to  termi- 
nate all  operations  at  certain  mills  and  to  terminate 


Hn  In  re  Muskegon  Motors  iipecinlties  Co.  (C.A.  6,  1963),  313 
F.  2d  841,  the  Court  of  Appeals  held  that  it  was  not  an  abuse  of 
discretion  for  the  District  Coiu't  to  refuse  to  surrender  its  juris- 
diction in  favor  of  arbitration  under  the  terms  of  a  collective  bax"- 
j^aining  agreement.  A  reading  of  the  case  indicates  that  the  motiva- 
tion for  the  decision  was  primarily  because  "labor  peace  was  not 
an  issue"  and  that  the  employer  "was  out  of  business  and  had  no 
plant  or  employees"  (supra,  at  843).  Also,  the  Court  relied  upon 
State  Court  decisions  in  Michigan  holding  that  employees  had  no 
claim  for  vacations  against  an  employer  who  had  gone  out  of  busi- 
ness prior  to  the  vacation  rights  becoming  fixed,  thus  passing  on 
the  merits  of  the  arbitration  claim,  contrary  to  the  principles 
enunciated  by  the  Supreme  Court  in  United  Steelworkers  v.  War- 
rior and  Gnlf  Nav.  Co.,  supra.  The  Mnskegon  ease  is  clearly  erro- 
neous in  its  view  of  the  importance  of  arbitration  of  controversies 
w]\ich  survive  the  cessation  of  the  employer's  operations.  See  the 
subsequent  Siipreme  Court  decision  in  Republic  Steel  v.  Maddox, 
U.S ,  85  S.  Ct.  614,  13  L.  Ed.  2d  580. 
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the  employment  of  employees  at  those  mills  was  an 
arbitrable  question  mider  the  agreement.  Judge  Ma- 
gruder  stated: 

".  .  .  in  view  of  the  increasingly  complex  use 
of  compensation  in  the  form  of  'fringe  benefits', 
some  types  of  which  inherently  are  not  payable 
imtil  a  time  subsequent  to  the  work  which  earned 
the  benefits,  we  believe  that  there  may  he  terms 
withm  a  union-employer  contract  wJiose  effect  is 
not  necessai'ily  limited  to  the  continuance  of  the 
living  relationship  that  exists  while  the  business 
is  being  operated  as  a  going  concern."  (223  F.  2d 
at  110;  emphasis  supplied.) 

This  assertion  of  the  national  labor  policy  is  par- 
ticularly apt  to  the  instant  case  where  employees'  pen- 
sion rights  are  directly  involved  in  the  issues  sought 
to  be  arbitrated.     See  also  Republic  Steel  Corp.  v. 

Maddox,  U.S ,  85  S.  Ct.  614,  13  L.  Ed.  2d 

580  (decided  January  25,  1965)  ;  John  Wiley  &  Sons 
V.  Livingston,  376  U.S.  543,  84  S.  Ct.  909,  11  L.  Ed. 
2d  898;  Wackenhut  Corp.  v.  Guard  Workers  Local 
151  (C.A.  9,  1964),  332  F.  2d  954;  United  Furniture 
Workers  v.  McCoy-Couch  Furniture  Mfg.  Co.  (E.D. 
Ark.  1963),  223  F.  Supp.  880. 

It  must  be  concluded  that  these  important  employee 
rights,  including  the  right  of  arbitration  under  a  col- 
lective bargaining  contract,  which  have  been  recog- 
nized by  the  Coui'ts  as  surviving  the  termination  of 
an  employer's  operations,  may  not  be  destroyed 
merely  because  an  employer  files  a  voluntary  petition 
in  bankruptcy.  The  national  labor  policy  favoring 
arbitration  as  the  preferred  method  of  resolving  dis- 
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putes  arising  mider  collective  bargaining  contracts 
has  been  manifested  by  Congress,  and  this  intent  of 
Congress  has  been  respected  and  enforced  by  the 
Courts. 

B.  Where  a  Federal  Court  has  jurisdiction  under  §  301,  LMRA, 
or  where  a  State  Court  has  jurisdiction  by  virtue  of  an 
action  brought  under  State  laws,  such  a  Court  should  order 
arbitration  pursuant  to  the  terms  of  a  collective  bargaining 
agreement  even  though  the  employer  has  ceased  operations 
and  has  filed  a  petition  in  bankruptcy. 

It  is  now  beyond  argument  that  the  national  labor 
policy  requires  that  disputes  between  parties  to  a 
collective  bargaining  agTeement  are  to  be  resolved 
pursuant  to  arbitration  where  the  parties  have  so 
agreed.  Natio7ial  Labor  Relafions  Act,  §  1  (29  IT.S.C. 
§  151)  ;  Labor  Management  Relations  Act,  §§  201,  203 
(d),  301  (29  U.S.C.  §§171,  173(d),  185);  Textile 
Workers  Union  v.  Lincoln  Mills,  supra ;  United  Steel- 
workers  V.  Warrior  and  Gulf  Nav.  Co.,  supra ;  United 
Steelworkers  v.  Enterprise  Corp.,  supra;  United 
Steelworkers  v.  American  Mfg.  Co.,  supra;  JoJi7i 
Wiley  <&  Sons  v.  Livingston,  supra ;  Carey  v.  Westing- 
house  Electric  Corp.,  supra;  Republic  Steel  Corp.  v. 
Maddox,  supra;  Grunwald-Marx  Inc.  v.  Los  Angeles 
Joint  Board,  52  Cal.  2d  568,  343  P.  2d  23;  O'MaUey 
V.  Wilshire  Oil  Co.,  59  Cal.  2d  482,  381  P.  2d  188. 

The  national  labor  policy  favoring  the  enforcement 
of  agreements  to  arbitrate  has  been  imiformly  applied 
by  the  Courts  and  the  NIjRB  so  as  to  give  precedence 
to  the  arbitration  process.  Carey  v.  WestingJiouse 
Electric  Corp.,  supra;  Smith  v.  Evening  News  Assn., 
371  U.S.  195,  83  S.  Ct.  267,  9  L.  Ed.  2d  246;  Drake 
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Bakeries  v.  Local  50,  370  U.S.  254,  82  S.  Ct.  1346,  8 
L.  Ed.  2d  474;  Republic  Steel  Corp.  v.  Maddox, 
supra ;  Raley's  Inc.  d/h/a  Raleifs  Super  Markets,  143 
NLRB  Xo.  40;  Retail  Clerks  Local  770  v.  Thrifti- 
nKti-t,  59  Cal.  2d  421,  380  P.  2d  652;  Spielberg  Mfg. 
Co.,  112  NLRB  1080. 

It  is  thus  clear  that  arbitration  is  to  be  accorded  a 
preferred  status  under  the  national  labor  policy ;  that 
status  should  likewise  control  proceedings  in  bank- 
ruptcy, insofar  as  suits  in  state  or  federal  courts  to 
compel  arbitration  pursuant  to  the  terms  of  collective 
bargaining  agreements  are  concerned. 

It  is  well  settled  that  Congress  has  the  power  to 
vest  in  other  forums  jurisdiction  over  certain  pro- 
ceedings which  may  arise  in  the  coiu'se  of  the  bank- 
iniptcy  proceedings,  and  the  power  to  require  that  the 
bankruptcy  Court  qua  l^ankruptcy  Court  suiTender 
its  jurisdiction  to  these  other  Coui'ts.  Callaway  v.  Ben- 
ton, 336  U.S.  132,  69  S.  Ct.  435,  93  L.  Ed.  553;  Order 
of  Railway  Conductors  of  America  v.  Pitney,  326 
U.S.  561,  66  S.  Ct.  322,  90  L.  Ed.  318;  Thompson  v. 
Magnolia  Petroleum  Co.,  309  U.S.  478,  60  S.  Ct.  628, 
84  L.  Ed.  876;  Foust,  Admr.  of  Munson  S.S.  Lines, 
299  U.S.  77,  57  S.  Ct.  90,  81  L.  Ed.  49;  Tucker  v. 
Texas  American  Syndicate  (C.A.  5,  1948),  170  F.  2d 
939;  In  re  Spier  Aircraft  Corp.  (C.A.  3,  1943),  137 
F.  2d  736;  Nathanson,  Trustee  v.  NLRB,  supra; 
Milens  v.  Bostian  (C.A.  8,  1943),  139  F.  2d  282;  3Iat- 
ter  of  Florida  East  Coast  Ry.  Co.  (S.D.  Fla.  1943), 
49  F.  Supp.  527;  Lay  ton  v.  Thayne  (C.A.  10,  1944), 
144  F.  2d  94. 
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The  decisions  imder  the  Bankruptcy  Act  itself 
lend  emphatic  suppoi*t  to  the  contention  that  the 
trustees  in  bankiniptcy  and  the  bankrupt  corporation 
may  be  compelled  to  submit  to  arbitration  pui'suant 
to  the  terms  of  a  collective  bargaining  agi^eement.  In 
ToUn  V.  Plein  (C.A.  2d,  1962),  301  F.  2d  378,  the 
Court  of  Appeals  held  that  a  trustee  in  bankruptcy's 
discretion  to  submit  claims  to  arbitration,  founded 
on  §26  of  the  Bankruptcy  Act  (11  U.S.C.  49),*^  does 
not  supersede  explicit  contractual  provisions  for  ar- 
bitration inasmuch  as  §  26  is  clearly  drawn  to  provide 
arbitration  "where  no  contractual  arrangements  ex- 
ist". (Supra,  at  381;  emphasis  supplied.)  See  also 
Schilling  v.  Canadian  Foreign  S.S.  Co.  (D.C.  N.Y. 
1961),  190  F.  Supp.  462,  wherein  it  was  held  that  §  26 
does  not  give  the  bankruptcy  trustees  a  right  to  abro- 
gate agreements  for  arbitration.' 


eSection  26  (11  U.S.C.  49)  reads: 

"(a)  The  reeeivei*  or  trustee  may,  pursuant  to  the  direction 
of  the  Court,  submit  to  arbitration  any  controversy  arising  in 
the  settlement  of  the  estate. 

"(b)  Three  arbitrators  shall  be  chosen  by  mutual  consent,  or 
one  by  the  receiver  or  trustee,  one  b.y  the  other  party  to  the 
controversy,  and  the  third  by  the  two  so  chosen,  or,  if  they 
fail  to  agree  in  five  days  after  their  appointment,  the  Court 
shall  appoint  the  third  arbitrator. 

"(c)     The  written  finding  of  the  arbitrators  or  of  a  majority 
of  them  as  to  the  issues  presented  may  be  filed  in  court  and 
shall  have  like  force  and  effect  as  the  verdict  of  a  jury." 
"In  3  Collier  on  Bankruptcy,  §  57.15  (3.3)  it  is  stated: 

"That  arbitration  is  in  no  way  opposed  to  the  spirit  of  the 
[Bankruptcy]  Act  is  best  illustrated  by  the  express  recogni- 
tion in  §  57(d)  of  'reasonable  estimation'  as  a  means  of  liqui- 
dation.   Estimation   goes,    if   anything,    a   step    further   than 
arbitration."  (At  page  243.) 
Although  the  Schilling  decision,  in  dictum,  implies  that  the  rule 
would  be  othenvisc  where  the  party  seeking  arbitration  is  a  credi- 
tor of  the  bankrupt,  such  dictum  miist  of  necessity  be  confined,  if 
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It  is  therefore  clear  that  the  LMRA  and  the  Con- 
gressional intent  in  its  enactment,  as  manifested  by 
the  decisions  of  the  NLRB  and  the  Courts  in  fashion- 
ing a  national  labor  policy,  give  to  the  state  and  fed- 
eral courts  jurisdiction  which  supersedes  the  juris- 
diction of  the  bankruptcy  Court  qita  bankruptcy 
Court  in  suits  to  compel  arbitration  under  a  collec- 
tive bargaining  agreement.  This  conclusion  is  re- 
inforced, as  noted  above,  by  the  decisions  imder  the 
Bankruptcy  Act  itself  holding  that  a  bankmptcy 
trustee  can  be  compelled  to  submit  to  arbitration 
under  explicit  contractual  terms. 

It  is  submitted  that  the  District  Court  below  mis- 
understood its  fmiction  in  relation  to  the  parties  and 
the  issues  before  it.  The  integrity  of  the  right  of 
arbitration  under  a  contract  as  expressed  in  the  na- 
tional labor  policy  as  well  as  in  the  Bankruptcy  Act 
itself  should  have  been  upheld  as  against  the  sub- 
mergence of  those  rights  in  the  pending  bankruptcy 
proceedings — a  result  necessarily  flowing  from  the 
lower  Courts'  refusal  to  require  the  parties  to  respect 
their  contract  to  arbitrate. 


relevant  at  all,  to  the  usual  creditor-debtor  situation.  In  the  instant 
case,  the  appellants  are  not  creditors  in  the  usual  sense  and  they 
have  behind  them  a  strong  and  clear  federal  policy  assuring  to 
them  their  rights  as  employees  and  as  a  labor  organization  to  arbi- 
tration of  controversies  arising  pursuant  to  the  terms  of  a  collective 
bargaining  agreement. 
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C.  Inasmuch  as  applicable  Federal  law  requires  the  surrender 
of  jurisdiction  by  the  Bankruptcy  Court  qua  Bankruptcy 
Court  to  the  appropriate  State  or  Federal  forum  questions 
concerning  arbitration  under  the  terms  of  a  collective  bar- 
gaining agreement,  such  other  forum  may  exercise  its  tradi- 
tional powers  in  equity  to  preserve  the  status  quo  or  to 
render  effective  any  decision  or  award  resulting  therefrom. 

That  the  state  Court  had  power  to  issue  its  in- 
junctions in  the  instant  matter  and  to  take  other 
action  pending  an  abitration  proceeding  is  now  firmly 
established  law.  Textile  Workers  Unio7i  v.  Lincoln 
Mills,  supra;  Local  Division  1098  etc.  v.  Eastern 
Greyhound  Lines  (D.C.  for  D.  of  C,  1963),  225  F. 
Supp.  28.^  The  Courts  of  the  State  of  California  have 
similar  powers,  traditionally  and  by  statute.  Code  of 
Civil  Procedure,  §§  525-533;  Biasca  v.  Superior  Court, 
194  Cal.  366;  McDonald  v.  Superior  Court,  18  Cal. 
App.  2d  652;  Rohrer  v.  Babcock,  114  Cal.  124;  Mulvey 
V.  Wangenheini,  23  Cal.  App.  268;  Pasadena  v.  Su- 
perior Court,  157  Cal.  781. 

There  was  an  additional  and  fundamental  reason 
for  the  issuance  of  an  injunction  in  the  instant  case 
which  clearly  justifies  the  exercise  of  the  equity  power 
of  the  Court.  Appellants  seek  to  have  the  question  of 
whether  or  not  a  valid,  specific  and  enforcible  pension 
trust  for  the  benefit  of  the  employees  was,  in  fact. 


^In  tlie  GreyJwund  case,  supra,  Judge  Holtzoff,  in  granting  an 
injunction  restraining  the  employer  from  moving  its  repair  and 
maintenance  operations  from  Washington,  D.C.  to  Chicago,  Illinois, 
pending  an  arbitration  between  the  parties  as  to  whether  the  em- 
ployer had  such  right,  declared  : 

"If  the  Court  has  power  to  order  specific  performance  of  such 
a  covenant,  it  has  collateral  power  to  take  steps  that  would 
prevent  rendering  the  result  of  the  arbitration  futile  and  in- 
effective." (Supra,  at  page  31.) 
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established  iDiirsuant  to  the  terms  of  the  collective 
bargaining  agreement.  It  is  well  settled  that  assets 
held  by  the  bankrupt  in  trust  are  not  part  of  the 
bankrupt's  estate  to  be  administered  and  distributed 
by  the  bankruptcy  Court  and  the  trustee  in  bank- 
ruptcy for  the  benefit  of  creditors.  See  United  States 
Nat.  Bank  in  Johnstown,  Pa.  v.  BJauner's  Affiliated 
Stores  (C.A.  3,  1935),  75  F.  2d  826;  Stickney  v. 
General  Electric  (C.A.  4,  1930),  44  F.  2d  362;  Cooper 
V.  Buckley,  et  ah,  84  Pa.  Super.  83;  Simmermaker 
V.  Intl.  Harvester,  230  la.  895,  298  N.W.  911;  Hart 
V.  Roman,  58  N.D.  516,  226  N.W.  620. 

In  Adams  v.  Champion,  294  U.S.  232,  79  L.  Ed. 
880,  a  trustee  in  bankruptcy  asserted  a  claim  against 
the  receiver  of  a  national  bank  for  the  value  of  prop- 
erty received  by  the  bank  as  an  imlawful  preference. 
The  receiver  admitted  the  validity  of  the  claim,  if  it 
was  placed  upon  the  same  level  as  the  claims  of  cred- 
itors at  large,  but  insisted  that  the  claim  had  priority 
on  the  groimd  that  the  "avails  of  the  imlawful  pref- 
erence are  subject  to  a  trust".  (Supra,  at  232.)  In 
finding  that  the  receiver  of  the  bank  was  merely  a 
bailee  and  that  there  was  no  trust  relationship  in 
existence,  Mr.  Justice  Cardozo,  speaking  for  the 
Com*t,  said: 

"We  do  not  need  to  consider  whether  effect 
would  be  given  to  such  an  agreement  according 
to  its  fomi  if  the  bank  at  that  time  had  been 
under  a  present  duty  to  set  up  a  trust  as  to  the 
X)roceeds  to  the  use  of  the  l:>ankrupt  or  of  the 
trustee  as  his  successor.  For  tlie  piu'poses  of  this 
case  we  assume,  though  we  do  not  hold,  that  a 
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trust  in  that  event  ivould  attach  to  the  cash  assets 
in  the  vaults  to  an  equivalent  amount."  (Supra, 
at  page  237;  emphasis  supplied.) 

Appellants  submit  that  the  facts  which  are  the  basis 
of  Justice  Cardozo's  assumption  are  precisely  those 
in  the  case  at  bar.  There  is  a  specific  pension  trust 
agreement  in  existence  and  the  bankrupt  corporation 
failed  to  make  the  required  payments  thereto.  It 
must  therefore  be  concluded  that  a  constructive  trust 
attaches  to  the  bankrupt's  funds  to  the  extent  of  the 
bankrupt  corporation's  liability  under  the  trust  agree- 
ment.^ 

Whether  or  not  a  constructive  trust,  on  this  theory, 
can  be  impressed  upon  the  assets  of  the  corporation 
is  a  question  that  need  not  now  be  decided  by  this 
Court.  The  existence  of  such  a  trust,  as  contended 
by  appellants,  is,  however,  a  vital  reason  for  the 
allowance  of  the  injunction  in  the  state  Court.  In 
any  event,  it  is  for  that  Court,  in  the  exercise  of  its 
equity  discretion,  to  determine  whether  or  not  an 
injunction  should  issue  to  protect  its  order  directing 
that  arbitration  proceed.  It  is  for  the  arbitrator  to 
decide  whether  the   collective   bargaining   agreement 


^The  Supreme  Court  decision  in  McKey  v.  Paradise,  299  U.S. 
119,  81  L.  Ed.  75,  cited  by  appellees  in  the  court  below,  is  easily  i 
distinguishable.  In  the  McKey  case,  by  agreement,  the  employer  : 
was  to  pay  part  of  each  employee's  wages  to  a  certain  welfare 
association.  The  Court  found  that  what  was  otherwise  a  debt  to  the 
employees  was  to  become  a  debt  to  the  association.  It  also  found 
that,  on  the  facts,  the  agreement  did  not  give  to  the  employee  or 
the  association  equitable  title  to  or  lien  upon  any  part  of  the  em- 
ployer's property.  The  case  at  bar  is  significantly  different.  Here 
there  was  a  specific  and  enforcible  trust,  as  such,  created. 
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by  its  terms  required  the  employer  to  establish  such  a 
trust  fimd,  and  if  so,  whether  the  employer  violated 
the  agreement  in  this  respect.  Should  the  arbitrator 
so  find,  such  an  award  plainly  would  be  barren  of  any 
benefit  to  the  injured  employees  if  the  Court's  injunc- 
tion were  not  to  remain  effective. 


II. 

A  SUIT  TO  COMPEL  AEBITRATION  PURSUANT  TO  THE  TERMS 
OF  A  COLLECTIVE  BARGAINING  AGREEMENT  BETWEEN 
AN  EMPLOYER  AND  A  LABOR  UNION,  BROUGHT  IN  A 
STATE  COURT  UNDER  STATE  LAW,  IS  NOT  ONE  FOUNDED 
ON  A  CLAIM  OR  RIGHT  ARISING  UNDER  THE  CONSTITU- 
TION, TREATIES  OR  LAWS  OF  THE  UNITED  STATES,  SO 
AS  TO  MAKE  IT  REMOVABLE  WITHIN  THE  MEANING  OF 
§  1441(b)  OF  THE  REMOVAL  STATUTE. 

A.  The  Labor  Manag'emeiit  Relations  Act  does  not  affect  the 
right  of  a  party  to  a  collective  bargaining  agreement  to 
bring:  an  action  in  a  State  Court  for  violation  of  that  agree- 
ment. 

In  Dowd  Box  v.  Courtney,  supra,  the  United  States 
Supreme  Court  was  presented  with  the  question  of 
whether  Section  301(a)  of  the  LMRA,  supra,  divests 
a  state  Court  of  jurisdiction  over  a  suit  for  violation 
of  a  contract  between  an  employer  and  a  labor  organi- 
zation. The  question  arose  by  reason  of  the  fact  that 
a  Massachusetts  trial  Court  had  rejected  an  attack 
upon  its  jurisdiction  in  an  action  by  a  imion  against 
an  employer  seeking  money  damages  for  ^aolation  of 
a  collective  bargaining  agreement,  and  had  subse- 
quently rendered  a  money  judgment  in  favor  of  the 
miion.  The  Supreme  Judicial  Court  of  Massachusetts 
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affiimed/"  ruling  that  §  301  had  not  granted  the  fed- 
eral Courts  exclusive  jurisdiction  over  suits  for  vio- 
lation of  labor  contracts  in  industries  affecting  inter- 
state commerce. 

In  affirming  the  Massachusetts  Court's  ruling,  the 
U.  S.  Supreme  Coui't  said: 

"We  start  with  the  premise  that  nothing  in  the 
concept  of  our  federal  system  prevents  state 
courts  from  enforcing  rights  created  by  federal 
law.  Concurrent  jurisdiction  has  been  a  common 
phenomenon  in  our  judicial  history,  and  exclusive 
federal  court  jurisdiction  over  cases  arising 
under  federal  law  has  been  the  exception  rather 
than  the  rule.  .  .  .  The  legislative  history  makes 
clear  that  the  basic  purpose  of  §  301(a)  tvas  not 
to  limit,  hut  to  expand,  the  availahility  of  forums 
for  the  enforcement  of  contracts  made  by  labor 
organizations:'  (368  U.S.  502,  507-509,  82  S.  Ct. 
519,  522-523;  emphasis  supplied.) 
*     *     * 

"The  clear  implication  of  the  entire  record  of 
the  Congressional  debates  in  both  1946  and  1947 
is  that  the  purpose  of  conferring  jurisdiction 
upon  the  federal  district  courts  ^vas  not  to  dis- 
place, but  to  supplement,  the  thoroughly  consid- 
ered jurisdiction  of  the  courts  of  the  vairous 
states  over  contracts  made  by  labor  organiza- 
tions." (Id.  at  page  511,  82  S.  Ct.  page  525;  em- 
phasis supplied.) 

In  the  case  of  Teamsters  Union  v.  Lucas  Flour  Co., 
369  U.S.  95,  82  S.  Ct.  571,  7  L.  Ed.  2d  593,  the  Su- 
preme Court  applied  its  decision  in  Dowd  Box,  supra, 


i"341  Mass.  337,  169  N.E.  2cl  885. 
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to  the  issue  raised  as  to  whether  a  state  Court  had 
jurisdiction  over  a  suit  for  Adolation  of  a  collective 
bargaining  agi'eement.  In  expressly  recognizing  the 
right  of  a  party  to  a  collective  bargaining  agreement 
to  bring  a  suit  for  violation  thereof  in  a  state  court 
imder  the  common  law  or  statutory  jiu'isdiction  of 
that  Coui-t,  the  Supreme  Court  held  that  substantive 
principles  of  federal  labor  law  must  be  applied  in 
suits  of  a  kind  covered  by  §  301  of  the  LMRA.  Thus, 
while  the  traditional  jurisdiction  of  the  state  Courts 
inheres  in  suits  for  violation  of  collective  bargaining 
agi'eements,  incompatible  doctrines  of  local  law  must 
give  way  to  principles  of  federal  labor  law.  This 
rationale  was  based,  not  on  some  notion  of  a  greater 
or  higher  jurisdiction  in  the  federal  Courts,  but  be- 
cause the  sul)ject  matter  "is  peculiarly  one  that  calls 
for  imiform  law."  369  U.S.  95,  103. 

Other  Courts,  both  state  and  federal,  have  held 
that  state  Courts  have  not  been  deprived  of  their  tra- 
ditional jurisdiction  in  suits  for  violation  of  collec- 
tive bargaining  agreements  by  the  enactment  of  §  301 
and  by  the  availability  of  the  federal  district  Courts 
as  an  additional  fonmi  for  the  resolution  of  disputes 
involving  collective  bargaining  agreements.  For  pi^e- 
Dotvd  Box  decisions,  see,  for  example,  Philadelphia 
Marine  Trade  Assn.  v.  International  Longshoremen's 
Assn.,  Local  1291  (1955),  115  A.  2d  733,  382  Pa.  326, 
ceri.  den.  350  U.S.  843,  76  S.  Ct.  84,  100  L.  Ed.  751; 
Ryan  Aeronautical  Co.  v.  Intl.  Union,  United  Auto., 
Aircraft  and  Agr.  Implement  Workers,  Local  506 
(D.C.  Cal.  1959),  179  F.  Supp.  1;  MinUoif  v.  Scran- 
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ton  Frocks  Inc.  (D.C.  N.Y.  1959),  172  F.  Supp.  870; 
McCarroll  v.  Los  Angeles  County  District  Council  of 
Carpenters  (1957),  315  P.  2d  322,  49  C.  2d  45,  cert, 
den.  355  U.S.  932,  78  S.  Ct.  413,  2  L.  Ed.  2d  415; 
Foley  Construction  Co.  v.  Truck  Drivers,  Ohio  Com. 
PI.  1960,  172  N.E.  2d  170.  For  post-Dowd  Box  de- 
cisions upholding  the  traditional  exercise  of  jurisdic- 
tion by  the  state  Courts,  see,  for  example,  Humphrey 
V.  Moore  (1964),  375  U.S.  335,  84  S.  Ct.  363,  11  L.  Ed. 
2d  370,  rehearing  denied  376  U.S.  935,  84  S.  Ct.  697, 
11  L.  Ed.  2d  655 ;  Milk  Drivers  and  Dairy  Emp.  Union 
Local  338  v.  Dairymen's  League  Co-op.  (C.A.  N.Y. 
1962),  304  P.  2d  913;  St.  Louis  Mailer's  Union,  Local 
3  V.  Globe  Democrat  Pub.  Co.  (D.C.  Mo.  1964),  233 
P.  Supp.  529;  Independent  Oil  Workers  v.  Socony 
Mobil  Oil  Co.  (1964),  205  A.  2d  78,  85  N.J.  Super. 
453;  Morceaii  v.  Gould-National  Batteries,  Inc. 
(1962),  181  N.E.  2d  664,  344  Mass.  120;  Gage  Plumb- 
ing Supply  Co.  V.  Local  300  (1962),  20  Cal.  Rptr.  860, 
202  C.A.  2d  197,  92  A.L.R.  2d  1223;  Operating  En- 
gineers,  Local    Union   3   v.    Pittsburgh-Des   Moines 

Steel  Co.,  (D.C.  Cal.  1965), P.  Supp ,  (Civil 

No.  43,118,  dated  February  9,  1965). 

Appellants  commenced  this  suit  in  the  Superior 
Court  in  and  for  the  City  and  County  of  San  Fran- 
cisco and  relied  on  the  provisions  of  state  statutory 
law  for  the  commencement  of  the  suit,  to  wit,  Sec- 
tions 1280  et  seq,  of  the  Code  of  Ci^il  Procedure  of 
the  State  of  California.  The  Supreme  Court  and  the 
decisions  of  the  lower  courts  in  accord  have  made  it 
overwhelmingly  clear  that  they  have  a  right  to  do  so. 
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B.    A  Federal  District  Court  does  not  have  original  jurisdiction 

of  a  suit  for  violation  of  a  collective  bargaining  agreement 
brought  in  a  State  Court  under  State  law  and  a  motion  to 
remand  the  proceedings  to  the  State  Court,  after  the  filing 
of  a  petition  for  removal  to  the  District  Court,  should  be 
granted. 

The  District  Coiu't's  denial  of  appellants'  motion  to 
remand  the  proceedings  to  the  state  Court,  after  a 
petition  for  removal  to  the  federal  Court  had  been 
filed  by  appellees,  rendered  ineffectual  the  Congres- 
sional policy  intended  to  have  §  301(a)  "supplement" 
and  "not  to  displace"  or  "to  encroach  upon  the  ex- 
isting jurisdiction  of  the  state  courts"  in  suits  for 
violation  of  collective  bargaining  agreements  in  in- 
dustries affecting  commerce. ^^  Further,  the  District 
Court's  denial  of  remand  had  the  inevitable  conse- 
quence of  ousting  the  state  Coui*t  of  its  jurisdiction 
in  a  field  not  preempted  by  Congress,  in  contravention 
of  the  historic  comity  doctrine  which  proscribes 
avoidable  direct  conflicts  between  federal  and  state 
Courts. 

For  the  petition  for  removal  in  the  instant  case  to 
have  been  properly  gTanted  the  action  must  come 
within  the  terms  of  the  Removal  Statute,  62  Stat. 
937;  28  U.S.C.  §1441.^== 


^^Doivd  Box  V.  Courtney,  supra,  at  pages  488,  489. 

i^Section  1441  reads: 

"(a)  Except  as  otherwise  expressly  provided  by  Act  of 
Congress,  any  civil  action  brouglit  in  a  state  court  of  which 
the  district  courts  of  the  United  States  have  original  juris- 
diction, may  be  removed  by  the  defendant  or  the  defendants, 
to  the  district  court  of  the  United  States  for  the  district  and 
division  embracing  the  place  where  such  action  is  pending. 

"(b)  Any  civil  action  of  which  the  district  courts  have 
original  jurisdiction  founded  on  a  claim  or  right  arising  under 
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The  District  Court  in  the  instant  case  evidently 
and  erroneously  premised  its  denial  of  remand  on 
the  ground  that  it  had  original  jurisdiction  under 
§  301(a)  of  the  Labor  Management  Relations  Act,  of 
a  suit  for  violation  of  a  labor  contract,  and  that 
§  1441(b)  of  the  Removal  Statute  therefore  permits 
the  removal  to  a  federal  District  Court  of  a  civil  ac- 
tion of  which  it  has  jurisdiction  under  a  law  of  the 
United  States. 

While  it  is  clear  that  federal  substantive  law  ap- 
plies in  suits  for  violation  of  collective  bargaining 
agreements  {Textile  Workers  Union  v.  Lincoln  Mills, 
supra),  the  transcending  question  involved  here  is 
whether  the  action  commenced  in  the  state  Court  was 
''foimded  on  a  claim  or  right  arising  imder  the  Con- 
stitution, treaties  or  laws  of  the  United  States",  so 
as  to  make  it  removable,  within  the  meaning  of 
§  1441(b)  of  the  Removal  Statute.  Reversal  of  the 
denial  of  remand  will  be  required  if  the  removed  state 
action  was  not  '^foimded  on  a  claim  of  right  arising 


the  Constitution,  treaties  or  laws  of  the  United  States  shall  be 
removable  without  regard  to  the  citizenship  or  residence  of 
the  parties.  Any  other  such  action  shall  be  removable  only  if 
none  of  the  parties  in  intei-est  properly  joined  and  sei-ved  as 
defendants  is  a  citizen  of  the  state  in  which  action  is  brought. 
"(e)  Whenever  a  separate  and  independent  claim  or  cause 
of  action,  which  would  be  removable  if  sued  upon  alone,  is 
joined  with  one  or  more  otherwise  non-removable  claims  or 
causes  of  action,  the  entire  case  may  be  removed  and  the  dis- 
trict court  may  determine  all  issues  therein,  or,  in  its  discre- 
tion, may  remand  all  mattei's  not  otherwise  within  its  original 
jurisdiction."  June  25,  1948,  c.  646,  62  Stat.  937,  28  U.S.C. 
§  1441. 
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under"  §  301(a)  of  the  Labor  Management  Relations 
AcV 

The  Supreme  Court  in  1821  was  first  called  upon 
to  decide  when  a  case  "arises  under  a  law  of  the 
United  States."  In  the  landmark  case  of  Cohens  v. 
Virginia,  6  Wheat.  264,  5  L.  Ed.  257,  Mr.  Chief  Jus- 
tice Marshall,  speaking  for  the  Court  said: 

"A  case  in  law  or  equity  consists  of  the  right 
of  one  party,  as  well  as  of  the  other,  and  may 
tnily  be  said  to  arise  mider  the  constitution  or 
a  law  of  the  United  States,  whenever  its  correct 
decision  depends  on  the  construction  of  either." 
(6  Wheat.  264  at  369;  emphasis  sui^plied.) 

In  so  holding  the  Supreme  Coui-t  rejected  the  con- 
tention that  a  case  arises  imder  the  Constitution  or  a 
law  of  the  United  States  merely  because  it  is  fomided 
on  a  right  confen-ed  by  the  Constitution  or  a  federal 
law. 

The  Supreme  Court  amplified  this  rule  three  years 
later  in  Osborn  v.  Bank  of  United  States,  9  Wheat. 
738,  6  L.  Ed.  204  (1824).  Chief  Justice  Marshall, 
again  speaking  for  the  Court,  stated  that  a  case  arises 
under  the  constitution  or  laws  of  the  United  States 
when  ''the  title  or  right  set  up  by  the  party  muy  he 
defeated  hy  one  construction  of  the  constitution  or  law 
of  the  United  States  and  sustained  hy  the  opposite 


i^In  American  Dredging  Co.  v.  Local  25,  Marine  Div.,  Int.  Union 
of  Op.  Engineers  (C.A.  3,  1964;,  338  F.  2d  837,  it  was  stated: 

"In  a  removal  proceeding  under  §  1441  that  statute  must  be 
harnessed  in  a  real  sense  to  the  specific  federal  law  (here 
§  301  f  a) )  relied  iipon  as  conferring  original  jurisdiction  upon 
the  District  Court."  (Page  848.) 
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construction."  (9  Wheat,  at  822;  emphasis  supplied.) 
See  also  Little  York  Goldwashing  &  Water  Co.,  Ltd. 
V.  Keyes,  96  U.S.  199,  24  L.  Ed.  656  (1878)  ;  Storin  v. 
New  York  City,  115  U.S.  248,  6  S.  Ct.  28,  29  L.  Ed. 
388  (1885). 

SJviiUis  V.  McDougal,  225  U.S.  561,  32  S.  Ct.  704, 
56  L.  Ed.  1205,  decided  in  1912,  is  another  case 
wherein  the  Supreme  Coui-t,  following-  its  declaration 
that  jurisdiction  cannot  rest  on  any  ground  that  is 
not  affirmatively  and  distinctly  set  forth  in  the  com- 
plaint, stated: 

"A  suit  to  enforce  a  right  which  takes  its  origin 
in  the  laws  of  the  United  States  is  not  necessarily, 
or  for  that  reason  alone,  one  arising  under  those 
laws,  for  a  suit  does  not  so  arise  unless  it  really 
and  substantially  involves  a  dispute  or  contro- 
versy respecting  the  validity,  coyistruction,  or 
effect  of  such  a  laiv,  upon  the  detetmination  of 
ivhich  the  result  depends."  (225  U.S.  at  569,  32 
S.  Ct.  at  706;  emphasis  supplied.) 

In  Gully  V.  First  National  Bank  in  Meridian,  299 
U.S.  109,  57  S.  Ct.  96,  81  L.  Ed.  70  (1936),  where  the 
doctrine  of  Shultis,  supra,  and  its  predecessors,  was 
cited  with  api)roval  by  the  Supreme  Court  in  re- 
versing for  failure  to  remand  a  removed  case  to  the 
state  Court,  it  was  declared: 

'*How  and  when  a  case  arises  'mider  the  Consti- 
tution or  laws  of  the  United  States'  has  been 
much  considered  in  the  books.  Some  tests  are 
well  established.  To  bring  a  case  tvithin  the  \j'e- 
moval']  statute,  a  right  or  immunity  created  by 
the  Constitution  or  laws  of  the   United  States 
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must  he  an  element,  and  an  essential  one  of  the 
plaintiff's  cause  of  action.  [Citing  Starin,  supra, 
and  First  National  Bank  of  Canton,  Pa.  v. 
Williams,  252  U.S.  504,  512,  40  S.  Ct.  372,  64  L. 
Ed.  690  (1920).]  The  right  or  immunity  must  be 
such  that  it  will  l)e  supported  if  the  Constitution 
or  laws  of  the  United  States  are  given  one  con- 
struction or  effect,  and  defeated  if  they  receive 
another  [citing  cases].  A  genuine  and  present 
controversy,  not  merely  a  possible  or  conjectural 
one,  must  exist  with  reference  thereto  [citing 
cases],  and  the  controversy  must  he  disclosed 
upon  the  face  of  the  complaint,  unaided  hy  the 
answer  or  hy  the  petition  for  removal.  [Citing- 
cases]."  (Id.  at  113;  emphasis  supplied.) 

It  must  be  assmned  that  Congress,  when  it  revised 
the  Removal  Statute  in  1948,  was  fully  aware  of  the 
Supreme  Court's  long  and  consistent  constraction  of 
the  phrase  ' '  arising  mider  the  Constitution  or  laws  of 
bhe  United  States."^* 

The  decision  of  the  Supreme  Court  in  1961  in  Pan 
American  Petroleum  Corp.  v.  Superior  Court  of  Dela- 
ware, 366  U.S.  656,  662-663,  81  S.  Ct.  1303,  6  L.  Ed. 
2d  584,  is  of  compelling  significance  in  the  instant 
ease.    There,  in  re-affii-ming  the  doctrines  elaborated 


i^It  was  stated  in  American  Fire  &  Casualty  Co.  v.  Finn,  341 
U.S.  6,  10,  71  S.  Ct.  534,  95  L.  Ed.  702  (1951),  that  one  of  the 
main  purposes  of  the  1948  revision  of  the  Removal  Statute  was  to 
further  limit  removal  of  cases  from  the  state  courts.  Prior  to 
1948,  the  Court.,  in  holding  that  removal  statutes  must  be  strictly 
construed  by  the  courts,  noted:  ".  .  .  the  Congressional  purpose  to 
restrict  the  jurisdiction  of  the  federal  couits  on  i-emoval."  See 
Shamrock  Oil  <f:  Gas  Corp.  v.  Sheets,  313  U.S.  100,  108,  61  S.  Ct. 
868,  872,  85  L.  Ed.  1214  (1941). 
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upon  ill  Gidly  v.  First  National  Bank  in  Mendian, 
supra,  and  its  predecessors,  these  settled  jurisdictional 
principles  were  stated  and  applied: 

1.  "...  [Q]uestions  of  exclusive  federal  .iuris- 
diction  and  ouster  of  junsdiction  of  state  courts 
are,  under  existing  jurisdictional  legfislation,  not 
determined  hij  ultimate  snhstantive  issues  of  fed- 
eral latv."  (Id.  at  p.  589;  emphasis  supplied.) 

2.  **The  answers  depend  on  the  particular 
claims  a  suitor  makes  in  a  state  court — on  how  he 
casts  his  action.  Since  'the  party  tvho  brings  a 
suit  is  master  to  decide  what  law  he  tvill  rely 
upon.'  The  Fair  v.  Kohler  Die  &  Specialty  Co., 
228  U.S.  22,  25,  33  S.  Ct.  410,  411,  57  L.  Ed.'716". 
(Id.  at  589;  emphasis  supplied.) 

3.  It  is  "immaterial  .  . .  that  the  plaintiff  could 
have  elected  to  proceed  on  a  federal  ground",  and 
"if  the  plaintiff  decides  not  to  invoke  a  federal 
right,  his  claim  belongs  in  a  state  court."  (Id,  at 
589;  emphasis  supplied.) 

4.  "It  is  settled  doctrine  that  a  case  is  not  cog- 
nizable in  a  federal  trial  court,  in  the  absence  of 
diversity  of  citizenship,  unless  it  appears  from 
the  face  of  the  complaint  that  determination  of 
the  suit  depends  upon  a  question  of  federal 
law  .  .  ."  (Id.  at  589;  emphasis  supplied.) 

5.  "Apart  from  diversity  jurisdiction,  'a  right 
or  immunity  created  by  the  Constitution  or  luws 
of  the  United  States  must  be  an  element,  and  an 
essential  one,  of  the  plaintiff's  cause  of  action  .  .  . 
and.  the  cont^'oversy  must  be  disclosed  upon  the 
face  of  the  complaint,  unaided  by  the  anstver  or 
by  the  petition  for  removal  .  .  .'  "  (Citing  Gully 
V.  First  National  Bank,  supra.)  (Id.  at  589;  em- 
phasis supplied.) 


35 


Applying  the  principles  stated  above  to  the  instant 
^ase  it  must  be  concluded  that  it  was  not  a  case 
"arising  under"  §  301(a)  of  LMRA  or  any  other  law 
of  the  United  States,  so  as  to  permit  removal  imder 
§  1441,  since  the  petition  and  complaint  in  the  state 
Court  was  cast  solely  on  a  state  created  right  to  bring 
isuit  for  Adolation  of  a  collective  bargaining  agreement 
and  sought  only  a  remedy  under  state  law.  There  is 
nothing  in  the  petition  and  complaint  which  even 
remotely  suggests  that  appellants  were  asserting  a 
claim  based  on  §  301(a),  or  that  it  presented  a  dispute 
jor  controversy  respecting  the  validity,  construction, 
or  effect  of  §  301(a)  "upon  the  determination  of 
which  the  result  [of  the  suit]  depends."  Shultis  v. 
McDougal,  supra,  at  page  706. 

The  denial  of  remand  by  the  District  Court  denied 
to  apj)ellants  their  right,  mider  settled  law,  to  cast 
their  action  on  state-created  rights  rather  than  on 
rights  available  under  federal  law,  to  wit,  §  301(a). 
The  lower  Court's  denial  of  remand  deprived  appel- 
lants of  their  right  to  proceed  in  a  state  Coiu't  by 
ignoring  the  specific  holding  in  Dowd  Box,  supra,  that 
Congress,  in  enacting  §  301(a),  did  not  make  that 
statute's  jurisdiction  exclusive,  nor  did  it  intend  "to 
deprive  a  party  to  a  collective  bargaining  contract  of 
the  right  to  seek  redress  for  its  ^delation  in  an  appro- 
priate state  tribmial."  (Id.  at  507,  82  S.  Ct.  at  522.) 

I  Moreover,  the  denial  of  remand  ousted  the  state 
'Court  of  its  jurisdiction  not  only  in  contravention  of 
jthe  historic  comity  doctrine  which  proscribes  avoid- 
^able  conflicts  between  federal  and  state  Courts,  but  in 
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disregard  of  the  specific  holding  in  Dotvd  Box,  supra, 
that  Congress  did  not  intend  in  §  301(a)  "to  deprive 
the  state  courts  of  a  substantial  segment  of  their  es- 
tablished jurisdiction  over  contract  actions.  "^^ 

To  hold  that  §  1441  may  be  utilized  to  defeat  thf 
clearly  stated  Congressional  purpose  in  enacting 
§  301(a)  would  be  to  mock  reason  and  deny  justice 
where,  as  here,  the  complaint  was  based  solely  or 
state-created  rights  and  did  not  raise  any  issue  wit! 
respect  to  the  validity,  construction  or  effect  oi 
§  301(a). 

It  must  be  concluded  that  the  action  properlj 
belongs  in  the  state  Court,  and  that  the  District  Coun 

below  erred  in  denying  appellants'  motion  for  remand 

1 

i^The  quoted  statement  appears  in  the  following  sentence  ai 
368  U.S.  page  508,  82  S.  Ct.  at  page  523 : 

"To  hold  that  §  301(a)  operates  to  deprive  the  state  court 

of  a  substantial  segment  of  their  established  jurisdiction  ove 

contract  actions  would  tlms  be  to  disi-egard  this  consisten 

history  of  hospitable  acceptance  of  concurrent  jurisdiction. 

The  comity  principle  was  stated  in  Covell  v.  Heyman,  111  U.S.  176 

4  S.  Ct.  355,  28  L.  Ed.  390  (1884)  as  follows: 

"The  forbearance  which  courts  of  coordinate  jurisdictior 

administered  under  a   single  s.ystem,   exercise   towards   eac^ 

other,  whereby  conflicts  are  avoided,  by  avoiding  interferenc 

with  the  process  of  each  other,  is  a  principle  of  comity  witj 

perhaps  no  higher  sanction  than  the  utility  which  comes  fror 

concord;  but  between  state  courts  and  those  of  the  Unite< 

States,  it  is  something  more.  It  is  a  principle  of  right  and  o 

law,  and,  therefore,  of  necessity.  It  leaves  nothing  to  discretio- 

or  mere  convenience."   (Supra,  at  182,  4  S.  Ct.  at  358;  en" 

phasis  supplied.) 

See  also  Shamrock  Oil  d-  Gas  Corp.  v.  Sheets,  supra,  at  footnote  IC 

citing  Healey  v.  Ratta,  292  U.S.  263,  270,  54  S.  Ct.  700,  703,  7 

L.  Ed.  1248  to  the  effect  that  "[d]ue  regard  for  the  rightful  ind( 

pendence  of  state  governments,  which  should  actuate  federal  court 

requires  that  they  scrupulously  confine  their  own  jurisdiction  t 

the  precise  limits  which  the  statute  has  defined."  And  see  America 

Dredging  Co.  v.  Local  25,  Marine  Div.,  Int.  U.  of  Op.  Engineei 

(C.A.  3,  1964),  338  F.  2d  837,  at  Note  20,  page  847. 
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CONCLUSION 
For  the  foregoing  reasons  it  is  respectfully  sub- 
oitted  that  his  Court  should  reverse  the  orders  of  the 
)istrict  Court  l)elow  and  remand  the  cause  to  the  Dis- 
rict  Coiu*t  \\'ith  directions  to  enter  a  judgment  in 
avor  of  petitioners,  Walter  Johnson,  individually  and 
,s  Secretary-Treasurer  of  Department  Store  Em- 
)Ioyees  Union,  Local  1100,  and  its  members,  and 
Vniiam  Silverstein,  individually  and  as  Secretary- 
treasurer  of  Retail  Shoe  &  Textile  Salesmen's  Union, 

ocal  410,  and  its  members,  and  against  respondents 
laphael  Weill  &  Co.,  Inc.,  and  respondents  by  inter- 

ention  John  M.  England,  C.  E.  Strobel,  and  Walter 
r.  Hempy,  as  trustees  in  banki'uptcy,  declaring  and 
inding  that  petitioners  are  entitled  by  law  to  compel 
aid  respondents  to  submit  to  arbitration  pursuant 
0  the  terms  of  a  collective  bargaining  agreement,  not- 
vithstanding  the  advent  of  banki'uptcy  proceedings. 
The  District  Coiui:  below  should  also  be  directed  to 
?nter  an  order  remanding  the  proceedings  herein  to 
he  Superior  Court  of  the  State  of  California,  in  and 
;:or  the  City  and  Comity  of  San  Francisco,  upon  a 
inding  that  petitioners'  suit  is  not  a  proper  one  for 
•emoval  to  the  federal  District  Court. 

Dated,  San  Francisco,  California, 
j  July  19,  1965. 

j  Respectfully  sulDmitted, 

Carroll,  Davis,  Burdick  &  McDonough, 
By  Roland  C.  Davis, 

Attorneys  for  Appellants. 


Certificate  of  Couts^sel 

I  certify  that,  iii  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  fuU 
compliance  with  those  rules. 

Roland  C.  Davis, 
Attorney  for  Appellants. 


Nos.  20085  and  20086 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner 

V. 

LILLIAN  E.  YAEGER, 

Respondent 


EMMA  M.  HEBER  AND  ESTATE  OF  HENRY  D.  HEBER,  DECEASED, 
EMMA  M.  HEBER,  AHIINISTRATRIX , 

Petitioners 

▼  . 

COMMISSIONER  OF  INTERNAL  REVENUE , 

Respondent 


REPLY  BRIEF  FOR  THE  COMMISSIONER  AS  PETITIONER 


'"'LED 


RICHARD  M.  ROBERTS, 

Acting  Assistant  Attorney  General. 


LEE  A.  JACKSON, 
//,.,  nr.   ,  MELVA  M.  GRANEY, 

'HN  CV  l2Q^  CAROLYN  R.  JUST, 

Attorneys , 

^'"'        -    wi'S'A  Department  of  Justice, 

''^'  C'-,',  Washington,  D.  C.   20530. 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


No.  20085 
COMMISSIONER  OF  INTERNAL  REVENUE  , 

Petitioner 

V. 

LILLIAN  E.  YAEGER, 

Respondent 


No.  20086 

EMMA  M.  HEBER  AND  ESTATE  OF  HENRY  D.  HEBER,  DECEASED, 
EMMA  M.  HEBER,  AIlilNISTRATRIX, 

Petitioners 

V. 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent 


REPLY  BRIEF  FOR  THE  COMMISSIONER  AS  PETITIONER 

The  Commissioner's  principal  content ions--that  Mrs.  Heber's  share 
■   rental  income  from  the  Fullerton  properties,  which  she  received  in 
156  through  1958,  is  taxable  as  ordinary  income  rather  than  as  capital 
lin — and  the  Commissioner's  alternative  argument — that,  if  this  Court 
iverses  the  Tax  Court  on  Mrs.  Heber's  appeal,  the  Tax  Court  should  also 
i  reversed  on  the  Commissioner's  appeal  against  Miss  Yaeger — have  been 
illy  set  forth  in  our  main  brief  (pp.  18-29). 

In  the  brief  filed  on  behalf  of  Miss  Yaeger,  however,  an  argument 
I  advanced  (Br.  25-29)  that  the  Tax  Court  should  have  allowed 
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eductions  to  Miss  Yaeger  in  1955  and  1957  in  the  amounts  of  $9,086.39 
nd  $3,766.32,  respectively.   Hiss  Yaeger  raised  the  question  of  these 
eductions  in  her  petition  to  the  Tax  Court  (I-R.  2) ,  but  thereafter 
ailed  to  discuss  the  issue  in  any  pleadings  or  briefs  before  the  Tax 
ourt.  Consequently,  the  Tax  Court  in  its  opinion  stated  (I-R.  74): 

Since  Yaeger  has  made  no  argument  on  brief 

I        concerning  respondent's  disallowance  of  the 

'         deductions  she  claimed  during  the  years  1955 
and  1957  for  payments  made  by  her  to  Heber  in 
the  respective  amounts  of  $9,086.39  and  $3,766.32, 
pursuant  to  the  judgment  in  Steeve  v.  Yaeger , 
supra ,  we  conclude  that  she  has  abandoned  this 
issue. 

'hereafter.  Miss  Yaeger  filed  no  motions  for  reconsideration  or  to  amend, 

ind  her  counsel  agreed  to  the  computation  for  entry  of  decision.   (I-R. 

}7.)  She  filed  no  petition  for  review  of  the  issue  with  this  Court. 

I    It  therefore  appears  that  counsel  for  Miss  Yaeger  was  negligent  in 

lot  pursuing  in  the  Tax  Court  her  claim  with  respect  to  these  deduc- 

*/ 
tions.    However,  the  Commissioner  concedes  that  the  deductions  should 

be  allowed  to  Miss  Yaeger  on  the  basis  of  the  Tax  Court's  opinion.   The 

reason  they  were  not  allowed  in  the  computation  for  entry  of  decision 

is  that  there  was  some  doubt  as  to  the  propriety  of  such  a  procedure 

in  view  of  that  part  of  the  Tax  Court's  opinion  regarding  ab.andonment 


*/  Shedd's  Estate  v.  Commissioner,  320  F.  2d  638  (C.A.  9th);  Inman- 
Poulsen  Lumber  Co.  v.  Commissioner,  219  F.  2d  159  (C.A.  9th);  United 
States  V.  Waechter ,  195  F.  2d  963  (C.A.  9th);  Schoenfeld  v.  Commis- 
sioner ,  103  F.  2d  964  (C.A.  9th);  Kottemann  v.  Commissioner,  81  F.  2d 
621  (C.A.  9th);  Ernest  Holdeman  fc  Collect,  Inc.  v.  Commissioner,  290 
P.  2d  3  (C.A.  7th);  Kamem  Soap  Products  Co.  v.  Commissioner,  230  F. 
2d  565  (C.A.  2d);  McDonald  v.  Commissioner,  214  F.  2d  341  (C.A.  2d); 
Yiannias  v.  Commissioner,  180  F.  2d  115  (C.A.  8th);  Home  Furniture 
Co.  V.  Commissioner.  168  F,  2d  312  (C.A.  4th);  Commissioner  v.  Josephs , 
168  F.  2d  233  (C.A.  8th). 
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of  the  deduction  issue.   To  prevent  a  miscarriage  of  Justice,  we  suggest 

that,  in  the  event  this  Court  affirms  the  Tax  Court's  decision  in  the 

Heber  case,  the  Yaeger  case  should  be  remanded  for  modification  of  the 

Tax  Court's  decision. 

Respectfully  submitted, 

RICHARD  M.  ROBERTS, 

Acting  Assistant  Attorney  General. 

LEE  A.  JACKSON, 

MELVA  M.  GRANEY, 

CAROLYN  R.  JUST, 
Attorneys, 

Department  of  Justice, 
Washington,  D.  C.   20530. 

JANUARY,  1966. 
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I  have  examined  Rules  18  and  19  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Dated:  day  of  ,  1966. 


CAROLYN  R.  JUST 
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FOR  THE  NINTH  CIRCUIT 


No.  20085 
COMMISSIONER  OF  INTERNAL  REVENUE, 

Petitioner, 
V. 
LILLIAN  E.  YAEGER, 

Respondent, 


No.  20086 

EMMA  M.  HEBER  AND  ESTATE  OF  HENRY  D.  HEBER,  DECEASED, 
EMMA  M.  HEBER,  ADMINISTRATRIX 

Petitioners, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX  COURT 
OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT  YAEGER 


STATEMENT  DISCLOSING  BASIS  OF  JURISDICTION 
OF  THE  TAX  COURT  AND  OF  THE  COURT  OF 
APPEALS  OF  THE  NINTH  CIRCUIT 
Respondent  is  an  individual  taxpayer  residing  in  the 
City  of  Fullerton,  California. 


The  respondent,  Lillian  E.  Yaeger,  an  unmarried  womii, 
filed  timely  cash  basis  personal  income  tax  returns  for  k 
calendar  years,  1956,  1957  and  1958  (the  years  here  invo /( 
with  the  .crict  Director  of  Internal  Revenue  in  Los  An2] 
California,  and  paid  to  the  said  District  Director  the  t.jci 
for  by  the  said  returns.  The  District  Director  of  Inters; 
Revenue  at  Los  Angeles,  California,  and  the  collection  dsi 
administered  by  him  is  within  the  jurisdiction  of  the  Unti 
States  Court  of  Appeals  for  the  Ninth  Circuit.  Taxpayer 
petition  to  the  Tax  Court  of  the  United  States  (  Tr.  Vol ; 
PPl-14)  set  out  all  of  the  pertinent  jurisdictional  alleai 
tions . 

Pursuant  to  the  taxpayers  petition  to  the  Tax  Courto: 
the  United  States  and  the  resulting  decision  rendered  bj|tl 

Court  in  Lillian  E.  Yaeger  v.  Commissioner  of  Internal  f|vi 

I 

T.C.  Docket  No.  4496-62,  Commissioner  of  Internal  Reveni?  I 
filed  a  petition  for  review.   (Tr.  Vol.  I,  PP97-100). 

The  above  case  was  consolidated  for  trial  purposes  .n 
the  Tax  Court  of  the  United  States  with  a  companion  cas(, 
Heber,  et  al  v.  Commissioner  of  Internal  Revenue,  T.C, 
Docket  No.  4543-62.   Mrs.  Heber  had  also  filed  a  petitid 
with  the  Tax  Court  of  the  United  States  involving  deficient 
arising  out  of  the  same  facts  as  the  respondent's  petiton. 
The  Commissioner  of  Internal  Revenue  had  taken  diametriiall 
opposed  position  in  the  two  cases,  and  they  were  consoldal 
for  trial  in  the  Tax  Court.   As  a  result  of  the  decisio' 


"J" 

therein,  Mrs.  Heber  also  filed  a  Petition  for  Review  (Tr, 
Vol.  I,  PP104-212)  and  again  the  two  cases  have  been  con- 
solidated for  appeal  before  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  (Tr.  Vol.  I,  PP135-137). 
Jurisdiction  in  both  appeals  is  conferred  upon  this  Court 
by  Section  7482  of  the  Internal  Revenue  Code  of  1954. 

QUESTIONS  PRESENTED 
The  instant  cases  arose  out  of  the  same  basic  fact 
situation  in  which  Mrs.  Heber  and  Miss  Yaeger,  who  had 
been  partners  in  the  ownership  of  certain  real  property, 
terminated  this  relationship  in  1944  by  executing  an 
agreement  dividing  the  properties  whereby  Mrs.  Heber 
received  a  vested  interest  of  a  life  estate  in  an  un- 
divided one-half  of  the  properties  as  subsequently 
interpreted  and  adjudicated  by  California  State  Court 
and  the  questions  are  now  presented  as  follows: 

1.  Can  Miss  Yaeger  be  taxed  on  the  income  from 
one-half  of  the  properties  which  the  State  Court  of 
California  has  determined  to  be  the  property  interest 
of  Mrs.  Heber? 

2.  Should  the  Tax  Court's  decision  be  now  modi- 
fied to  permit  deductions  for  Miss  Yaeger  in  the  years 
1955  and  1957  which  were  directly  consistent  and  allow- 
able on  the  basis  of  the  Tax  Court's  finding  that  Mrs. 
Heber  did  own  an  undivided  one-half  interest  in  the 
properties? 


STATUTES  INVOLVED 

Internal  Revenue  Code  of  1954: 

SEC.  61.   GROSS  INCOME  DEFINED. 

(a)  General  Definition. --Except  as  otherwise 
provided  in  this  subtitle,  gross  income  means  all 
income  from  whatever  source  derived,  including  (buti 
not  limited  to)  the  following  items: 

•k  "k  "k 

i<  "k  "k 

(5)  Rents; 

*  *  * 

*  *  * 

(26  U.S.C.  1958  ed.,  Sec.  61.) 

STATEMENT  OF  FACTS 

Mrs.  Heber  and  Miss  Yaeger  had  been  friends  and 
companions  for  many  years.   They  resided  together  be- 
ginning with  the  year  1935  and  continued  to  reside 
together  until  shortly  before  Mrs.  Heber 's  marriage 
in  1947  to  her  now  deceased  husband.   Mrs.  Heber  has 
been  a  registered  nurse  since  1927  and  Miss  Yaeger  has 
dealt  in  real  property  both  as  a  manager  and  a  broker 
for  fifty  years. 

In  1939  the  parties  entered  into  an  equal  partner- 
ship whereby  they  acknowledged  that  they  were  to  be 
equal  owners  of  certain  properties  described  therein  as 
Parcels  1  and  2.   The  agreement  provided  that  the  partnr- 
ship  was  intended  to  acquire  additional  properties  and 


that  the  partners  were  to  manage  and  develop  these  properti< 
for  the  equal  benefit  of  both.   Further  provided  that  if 
either  party  wished  to  withdraw  from  the  partnership,  said 
partner  must  first  offer  to  sell  or  purchase  the  one-half 
partnership  interest  owned  by  the  other  party  and  that  in 
the  event  that  no  agreement  of  sale  or  purchase  could  be 
arrived  at  by  the  parties,  the  partnership  was  to  be  dissol-" 
and  the  proceeds  thereof  divided  equally  between  the  partne: 
(Tr.  Vol.  I,  PP52-53). 

Parcels  1  and  2  were  occupied  by  building  improvements 
thereon  and  were  regularly  rented  to  produce  partnership 
rental  income.   During  the  subsequent  course  of  the  partner- 
ship activities  the  partnership  acquired  a  liquor  store  and 
certain  unimproved  lots  which  were  non-income  producing  and 
designated  as  Parcels  3,  4,  5  and  6.   During  early  1944  the 
partnership  also  acquired  some  property  designated  as  Parce! 
7  which  contained  a  number  of  citrus  trees  but  was  not  pro- 
ductive of  income.   (Tr.  Vol.  I,  PP53-54.) 

August  10,  1944,  Mrs.  Heber  and  Miss  Yaeger  executed 
a  termination  agreement,  the  meaning  and  interpretation  of 
which  have  caused  controversy  in  these  tax  cases  here 
consolidated  for  review.   The  agreement  recited  there  had 
been  a  partnership  and  set  forth  a  description  of  the  Parcel 
1  through  7  then  owned  as  partnership  property.   It  recited 
that  for  various  reasons  legal  title  was  not  in  the  partner- 
ship name  but  was  in  each  case  being  held  for  the  benefit  oi 


the  partnership.  The  agreement  then  vient  on  to  recite  tl 
the  parties  desired  to  change  their  relationships  and  to 
partition  and  divide  the  properties  whereby  the  legal  tii 
in  each  piece  of  property  would  be  vested  in  Lillian  E. 
Yaeger  but  "reserving  a  life  estate  in  and  to  one-half  o 
the  rents,  issues  and  profits  to  the  party  of  the  second 
part  for  and  during  the  period  of  her  natural  life"  (Par 
of  the  second  part  being  Mrs.  Heber) . 

The  agreement  went  on  to  provide  in  Paragraph  4  tha 
except  as  to  the  liquor  store  which  was  to  be  disposed  o 
the  co-partnership  agreement  previously  entered  into  by 
the  parties  would  not  apply  to  the  future  activities  reg 
Parcels  1  through  7.   Paragraph  5  provided  that  all  the 
Parcels  would  be  disposed  of  except  Parcels  1  and  2  and 
the  proceeds  therefrom  would  be  applied  to  reduce  the  in 
ness  on  Parcels  1  and  2  thereby  maximize  the  rental  incoi 
from  Parcels  1  and  2. 

The  agreement  further  provided  that  in  the  event  thi 
one-half  of  the  net  income  of  the  properties  was  insuffi: 
to  care  for  the  parties  respectively  by  reason  of  illnes 
want  or  other  necessity  or  to  obtain  necessary  medical  c 
other  assistence  for  or  during  the  periods  of  illness,  v|i 
or  other  necessity,  then  the  parties  agreed  to  use  so  mi:I 
of  the  principal  or  corpus  of  the  properties  described  «i 
would  be  necessary  to  care  for  the  party  in  need. 

Besides  providing  for  a  monthly  drawing  account  agM 


the  annual  net  rentals  of  one-half  due  to  each  party  the 
agreement  also  provided  in  Paragraph  10  that  no  future 
indebtedness  could  be  created  or  incurred  on  the  properties 
without  the  express  consent  of  both  parties.   Paragraphs 
11  and  12  provided  for  accurate  books  of  account  and  that 
proper  accounting  statements  would  be  rendered  for  the 
benefit  of  both  parties  on  an  annual  basis.  (Tr.  Vol.  I, 
PP54-56  and  PP118-125.) 

Deeds  were  recorded  in  accordance  with  the  termination 
agreement.   Thereafter  at  all  times  relevant  hereto  Miss 
Yaeger  continued  to  manage  and  control  the  Fullerton  proper- 
ties spending  her  time  and  efforts  in  keeping  the  properties 
rented,  paying  the  expenses  and  supervising  the  maintenance 
and  upkeep  of  the  properties  in  general  for  the  benefit  of 
both  parties.   (Tr.  Vol.  I,  PP57) 

Miss  Yaeger 's  purpose  in  causing  Mrs.  Heber  to  execute 
the  termination  agreement  was  to  reshuffle  their  interests 
in  the  partnership  properties  in  order  to  reflect  the  fact 
that  Mrs.  Heber,  because  of  illness,  had  become  unable  to 
assist  Miss  Yaeger  in  any  of  the  affairs  of  the  partnership. 
When  Mrs.  Heber  and  Miss  Yaeger  executed  the  termination 
agreement,  it  was  the  belief  and  intention  of  each  of  them 
that  the  partnership  theretofore  existing  between  them  was 
thenceforth  terminated.   Each  of  them  was  aware  at  that  time 
that  Miss  Yaeger  was  receiving  thereby  a  life  estate  in  an 
undivided  one-half  of  the  properties,  measured  by  Mrs.  Hebei 
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life,  plus  the  entire  ownership  of  the  properties  upon 
Mrs.  Heber's  death.  (Tr.  Vol.  I,  PP51-58) 

Thereafter  Miss  Yaeger  managed  the  properties  for 
the  benefit  of  both  parties  and  paid  Mrs.  Heber  her 
monthly  drawing  against  her  one-half  share  of  the  net   I 
income  of  the  Fullerton  properties  until  1948.   Miss 
Yaeger  then  ceased  paying  monies  to  either  herself  or 
Mrs.  Heber  as  a  drawing  against  their  respective  shares 
of  net  income  from  the  properties.   Miss  Yaeger  did 
begin  paying  herself  a  manager's  salary  of  $200.00  per 
month  for  maintaining  the  rental  properties.   All  other 
rental  monies  received  were  being  utilized  to  either  pa> 
expenses  of  keeping  up  the  properties  or  to  reduce  the 
indebtedness  against  them.   (Tr.  Vol.  I,  PP.58) 

In  January,  1949,  Mrs.  Heber  became  discontented 
with  Miss  Yaeger 's  management  of  the  properties  and 
sought  legal  counsel.   Settlement  negotiations  were 
attempted  but  in  August,  1949,  Mrs.  Heber  initiated  pro- 
ceedings against  Miss  Yaeger  in  the  Superior  Court  in  ail 
for  the  County  of  Orange,  State  of  California,  whereby  nt 
sought  to  rescind  the  termination  agreement,  reform  it, 
obtain  declaratory  relief  as  to  its  meaning  and  terms  ai3 
to  quiet  title  in  the  property.   The  Court,  in  its  unreoi 
opinion  primarily  determined  that  Mrs.  Heber  had  a  vesvi 
life  estate  as  an  undivided  one-half  interest  in  the  Ful« 
properties  for  and  during  her  life  and  that  Miss  Yaegeriie 
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not  remitted  Mrs.  Heber's  one-half  share  of  the  net  income 

derived  from  that  property  interest  of  Mrs.  Heber.   This 

decision  was  appealed  on  several  grounds  by  Miss  Yaeger, 

the  results  of  which  were  reported  by  the  District  Court  of 

Appeals,  Fourth  District,  California,  and  entitled  Steeve  v, 

Yaeger,  145  Cal.  App.  2d  455,  302  P.  2d  704  (1956).   This 

decision  clearly  affirmed  the  lower  courts  findings  of  fact 

and  application  of  law  in  the  State  of  California  and  Mrs. 

Heber  was  clearly  possessed  of  an  undivided  one-half  life 

estate  in  the  Fullerton  properties.   (Tr.  Vol.  I,  PP58-60). 

•  Miss  Yaeger  paid  the  amounts  awarded  to  Mrs.  Heber 

pursuant  to  this  judgment,  as  follows  (I-R.  60): 

Year  Payments  on 

Paid  Judgment  Interest 

1955  $  9,086.39 

1957  18,007.06  $5,509.30 

Total     $27,093.45  ?5,509.30 

Because  Miss  Yaeger  had  previously  reported  some  of 
this  income  now  paid  to  Mrs.  Heber  in  her  own  returns  during 
the  years,  1944  to  1952,  Miss  Yaeger  deducted  that  portion 
of  income  so  reported  and  paid  to  Mrs.  Heber  on  Miss  Yaeger 's 
1955  and  1957  returns.   These  deductions  were  accepted  by 
the  Commissioner  but  later  disallowed  as  being  inconsistent 
with  the  asserted  deficiencies  herein  involved  and  based  on 
the  contention  by  the  Commissioner  that  Miss  Yaeger  was  in 
fact  chargeable  with  income  for  tax  purposes  derived  from 
the  one-half  interest  owned  by  Mrs.  Heber.  (Tr.  Vol.  I, 
PP.10  and  13). 

Thus  the  case  has  now  evolved  wherein  the  Tax  Court 


found  that  the  deficiencies  asserted  against  Mrs.  Heber 
were  correct  in  assessing  a  tax  to  her  as  a  recipient  of 
ordinary  income  derived  from  her  undivided  one-half  life 
estate  interest  in  the  Fullerton  properties.   The  Court 
has  further  found  in  effect  that  Miss  Yaeger  was  not 
taxable  on  this  same  income  but  was  taxable  only  as  to  ht 
own  undivided  one-half  interest  in  the  Fullerton  properti 
during  the  life  of  Mrs.  Heber.   However,  the  Tax  Court  op 
did  assume  that  Miss  Yaeger  abandoned  her  deductions  clai 
in  1955  and  1957  and  therefore  a  portion  of  the  deficienc 
asserted  by  the  Commissioner  against  Miss  Yaeger  have  bee 
included  in  the  Tax  Court's  decision. 

SPECIFICATION  OF  ERROR  RELIED  ON  BY  RESPONDENT 

The  Respondent,  Yaeger,  appears  here  primarily  to  r( 
pond  to  the  Commissioner's  specification  of  error  that  ii 
the  event  this  Court  determines  that  Mrs.  Heber  is  not  t.: 
on  one-half  of  the  income  from  the  Fullerton  Properties  i 
spite  of  her  life  estate  ownership  interest  therein,  the: 
should  be  taxed  to  Miss  Yaeger.  To  this  extent,  of  cour2 
the  Respondent  here  urges  that  no  error  was  made  by  the  3 
Court  below. 

However,  for  the  facts  and  reasons  set  forth  hereafe 
as  Argument  II,  the  Respondent  does  urge  that  an  error  ws 
made  by  the  Tax  Court  in  assuming  that  Miss  Yaeger  had 
abandoned  her  issues  regarding  deductions  in  the  year  195 
and  1957  when  in  fact  these  deductions  were  not  separate 
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issues  to  be  decided  but  should  have  automatically  been 
sustained  and  included  in  the  Court's  determination  and 
holding  on  the  issue  that  Mrs.  Heber  was  taxable  on  one- 
half  of  the  income  from  the  Fullerton  Properties. 

SUMMARY  OF  ARGUMENT 

1.   Mrs.  Heber 's  share  of  the  rental  income  from  the 
Fullerton  Properties  which  she  received  from  Miss  Yaeger  und< 
the  terms  of  a  California  court  judgment  during  1955,  1956  ai 
1957  was  taxable  to  her  as  ordinary  income  as  determined  froi 
the  facts  submitted  to  this  Court,  including  the  interpreta- 
tion of  the  Agreement  between  the  parties  dated  August  10, 
1944,  the  Tax  Court  properly  found  that  Mrs.  Heber  did  in 
fact  own  an  undivided  one-half  life  estate  in  the  Fullerton 
Properties  during  the  taxable  years  for  which  the  payments 
were  made  to  Mrs.  Heber.   Mrs.  Heber  has  not  demonstrated 
that  these  facts  as  determined  by  the  Tax  Court  are  clearly 
erroneous  or  should  now  be  set  aside  by  this  court. 

Ttie  Tax  Court's  opinion  is  consistent  with  the  findings 
and  opinion  of  a  California  court  wherein  the  parties  had 
previously  litigated  the  nature  and  extend  of  the  property 
herein  controlling  the  tax  consequences  complained  of  by 
Heber.   Mrs.  Heber  accepted  the  fruits  and  benefits  of  the 
state  court's  decision  as  to  her  property  interest  and  income 
earned  therefrom  but  now  wishes  to  relitigate  the  matter  as  t 
tax  consequences. 

The  Respondent  submits  that  the  state  court's  determinat 
of  the  property  interests  is  now  binding  on  the  parties  and 


also  that  the  Tax  Court  could  not  have  refused  to  recogni; 

and  accept  the  property  interests  found  by  the  state  coui, 

The  facts  as  found  by  the  Tax  Court  would  not  warrant  the 

argument  that  the  state  court  decision  between  the  partit 

was  collusive  or  non-adversary  and  therefore  need  not  be 

followed  by  the  Tax  Court.   Also,  the  facts  do  not  warrai 

Mrs.  Heber's  arguments  that  in  reality  she  received  some,: 

else  different  from  a  life  estate  interest  in  the  proper' 

The  law  of  taxation  respects  the  argument  that  substance.! 

control  over  form  but  the  economic  realities  of  this  cas 

clearly  reflect  that  Mrs.  Heber  did  in  fact  enjoy  all  of:l 

benefits  and  also  suffer  the  burdens  and  risks  of  an  ownn 

interest  in  the  Fullerton  Properties.   Thus,  regardless  £ 

characterization  of  how  Mrs.  Heber  acquired  her  interest! 

by  purchase,  partnership  distribution,  or  as  consideratin 

exchange  of  her  former  interests,  Mrs.  Heber  did  own  and 

possess  the  property  interest.   She  in  fact  continued  tcei 

the  same  benefits  of  income  that  she  had  previously  enjce' 

a  partner  in  the  Fullerton  Properties. 

2.  Regarding  the  Respondent's  specification  of  error  hr 

appeal,  Miss  Yaeger  seeks  to  correct  the  error  by  the  T<: ' 

in  assuming  that  she  had  abandoned  certain  deductions.  'C 

the  property  of  the  deductions  had  already  been  accepte<b; 

I 
Commissioner  prior  to  this  tax  case  and  were  herein  dis.LH 

only  as  a  part  of  the  basic  issue  regarding  the  taxabil  :y 

Mrs.  Heber's  interest  in  the  Fullerton  Properties.   As  2Si 

the  Tax  Court,  the  deductions  should  have  been  allowed  '^<^' 

Mrs.  Heber  owned  a  one-half  life  estate  in  the  properti'  ' 
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ARGUMENT 

I 

THE  TAX  COURT'S  DETERMINATION  THAT  HEBER'S  RECEIPT  OF  MONEYS 
FROM  THE  FULLERTON  PROPERTIES  WAS  AS  AN  OWNER  OF  A  LIFE  ESTATE 
IN  SAID  PROPERTIES  AND  THEREFORE  TAXABLE  TO  HEBER  AS  ORDINARY 
INCOME  IN  THE  YEAR  OF  RECEIPT  WAS  CORRECT  AND  PROPERLY  SUPPORTI 
IN  FACT  AND  IN  LAW. 

On  Appeal  here,  Mrs.  Heber  contends  in  her  brief  (H.  Br,, 

8,  23  and  27)  that  the  Tax  Court's  determination  that  the  mone^ 

received  by  Heber  were  ordinary  income  to  her  because  they 

were  paid  to  her  as  owner  of  a  life  estate  interest  in  the 

Fullerton  properties  was  incorrect.   Mrs.  Heber  asserts  that 

the  Tax  Court's  findings  and  its  opinion  based  thereon  are 

not  supported  by  the  facts  or  law  applicable  thereto.   The 

Respondent  submits  that  the  Tax  Court's  decision  was  correct 

and  that  Mrs.  Heber 's  contention  in  this  regard  is  not 

supported  by  the  record  now  before  this  Court. 

A.   The  Tax  Court  Held  that  From  all  the  Facts 
Before  the  Court,  Mrs.  Heber  was  the  Owner 
of  a  Life  Estate  in  an  Undivided  One-half 
Interest  in  the  Fullerton  Properties 

The  Tax  Court  in  its  Opinion  (Tr.  Vol.  I,  PP.  69-70) 

stated  that  upon  examination  of  all  of  the  facts  before  it, 

it  was  clear  that  after  the  execution  of  the  termination 

agreement  (Ex.  9-1,  Tr.  Vol.  I,  PP.  118-125)  by  Mrs.  Heber 

(i.  e.,  Steeve)  and  the  Respondent,  Miss  Yaeger,  Mrs.  Heber 

was  left  with  a  life  estate  in  an  undivided  one-half  of 

the  former  partnership  properties.   The  Court  further  stated 

that  as  a  result  of  the  same  document,  Miss  Yaeger  was  left 

as  tenant  in  common  with  Mrs.  Heber,  with  a  life  estate 

measured  by  Mrs.  Heber 's  life  in  the  same  properties  as  to  an 
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undivided  one-half  interest  and  a  future  interest  in  the 
entire  remainder  of  the  properties.   These  conclusions  a 
clearly  supported  by  the  Court's  Findings  of  Facts  as 
follows : 

(1)  Tr.  Vol.  I,  PP.  54,  55  and  56  -  The  Agree 
of  August  10,  1944,  provided  that  the  parties,  Mrs,  Hebe 
and  Miss  Yaeger,  agreed  to  divide  all  of  the  real  proper 
knov7n  as  the  Fullerton  Properties  whereby  fee  title  woul 
vested  in  Miss  Yaeger  subject  to  a  life  estate  in  and  to 
half  of  the  rents,  issues  and  profits  to  Mrs,  Heber  for 
during  the  period  of  her  (Mrs.  Heber 's)  natural  life,  T 
included  seven  parcels  of  land, 

(2)  Tr.  Vol.  I,  PP,  56  and  57  -  Pursuant  to  t 
execution  of  the  Agreement  of  August  10,  1944,  deeds  wer 
executed  and  recorded  to  convey  the  exact  interests  defi 
above  whereby  Mrs,  Heber  received  a  life  estate  to  one-fc 
of  the  income  of  parcels  one  through  seven, 

(3)  Tr,  Vol,  I,  PP.  9  -  The  Court  found  that  > 
of  the  parties  was  aware  at  the  time  the  Agreement  of  Ai,i 
10,  1944,  was  executed  that  Mrs.  Heber  was  receiving  a.h 
estate  in  an  undivided  one-half  of  the  properties,  measi'< 
by  Heber's  life. 

These  findings  were  based  on  uncontroverted  eviden«! 
either  stipulated  to  or  admitted  during  the  course  of  tl3 
proceedings  before  the  Tax  Court,  Regarding  the  Agreemiit 
August  10,  1944,  it  is  set  forth  in  the  record  herewithit 
Tr.  Vol.  I,  PP,  118  to  126,   The  deeds  referred  to  were 
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stipulated  to  by  all  parties  as  set  forth  in  Stipulation 
of  Facts  (Tr.  Vol.  I,  PP.  44,  45  and  46  and  specifically 
as  Exhibits  10-J,  11-K,  12-L  and  13-M) .   The  intent  and 
awareness  of  the  parties  regarding  the  factual  determination 
that  Mrs.  Heber  was  to  receive  a  life  estate  in  one-half  of 
the  Fullerton  Properties  is  set  forth  in  the  testimony  of 
the  parties  themselves.   Miss  Yaeger  clearly  stated  that 
this  result  was  intended  by  her  for  Mrs.  Heber 's  own  benefit 
(Tr.  Vol.  II,  PP.  50,  line  16).   Counsel  for  Mrs.  Heber  in 
no  way  sought  to  contradict  or  challenge  this  intent  of 
Miss  Yaeger  by  either  cross-examination  or  other  evidence. 
In  Mrs.  Heber 's  own  testimony  regarding  both  the  circumstance 
surrounding  the  execution  of  the  August  10,  1944  agreement 
(Tr.  Vol.  II,  PP.  79)  and  reporting  of  the  income  from  said 
properties  (Tr.  Vol.  II,  PP.  81  and  82),  it  is  apparent 
that  she  accepted  the  life  estate  result  herself  without 
question.   Suffice  to  say,  Mrs.  Heber 's  only  objection  even 
now  to  this  factual  result  is  that  it  imposes  a  tax  burden 
upon  her  which  none  of  the  parties  either  discussed,  considei 
or  even  anticipated  at  the  time  the  crucial  agreement  was 
executed. 

The  Respondent  submits  that  these  Findings  of  Fact 
were  clearly  supported  by  the  evidence  and  cannot  now  be 
set  aside  under  Rule  52(a)  of  the  Rules  of  Civil  Procedure. 
Also,  see  Wellington  v.  Commissioner,  196  F.2d  421  (C.A. 
7th,  1952)  and  Omaha  National  Bank  v.  Commissioner,  183  F.2d 
-B99  .(C..A..„._8th,  1950).   Mrs.  Heber  has  in  no  way  offered  to 


show  that  they  V7ere  clearly  erroneous  as  required  under 

Rule  52(a),  supra. 

B.   The  Tax  Court's  Conclusion  from  the  Facts 
Regarding  the  Determination  that  Mrs.  Heber 
Owned  a  Life  Estate  in  One-half  of  the 
Fullerton  Properties  is  Consistent  with  a 
Prior  California  Court's  Determination  of 
the  Same  Issue 

The  Tax  Court  in  both  its  Findings  of  Fact  (Tr.  Vol. 

PP.  10)  and  Opinion  (Tr.  Vol.  I,  PP.  20),  cited  the  decis 

of  the  California  court  in  Steeve  v.  Yaeger ,  145  Cal.  App 

704  (1956).   Further,  the  parties  themselves  stipulated  s 

decision  into  evidence  (Tr.  Vol.  I,  PP.  46).   It  was  in  t 

case  that  Mrs.  Heber  sought  redress  from  Miss  Yaeger  for 

failing  to  pay  over  the  income  due  Mrs.  Heber  as  a  life 

estate  tenant  in  one-half  of  the  income  from  the  Fullertc 

Properties.   Actually,  Mrs.  Heber  there  sought  a  complete 

rescission,  reformation,  declaratory  relief  and  action  fc 

quiet  title.   The  Court  found  that  from  all  of  the  facts 

submitted  regarding  the  Agreement  of  August  10,  1944,  its 

execution  and  the  parties'  intent  regarding  it,  that  Mrs. 

Heber  had  an  absolute  and  unfettered  right  to  an  undivid( 

one-half  interest  in  the  Fullerton  Properties  for  the  pe]( 

of  her  natural  life,  subsequent  to  the  date  of  said  agre<< 

The  Court  considered  the  circumstances  carefully,  includ:| 

the  alleged  domination  of  Miss  Yaeger  over  Mrs.  Heber,  tl^ 

fact  that  the  documents  were  drawn  by  an  attorney  who 

allegedly  was  Miss  Yaeger 's,  and  that  the  parties  were  ii 

fact_ dissolving  their  partnership.   From  proof  submitted 
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the  Court  found  (page  462  of  that  reported  opinion)  that  the 
parties  without  doubt  each  understood  and  clearly  intended 
that  Mrs.  Heber's  interest  thereafter  would  be  that  of  a 
life  estate  in  one-half  of  the  Fullerton  Properties.   The 
Court  further  stated  thereafter  that  this  was  true  regardless 
of  the  precise  words  used  because  (citing  the  Estate  of  Franc 
190  Cal.  28,  210  P.  417),  if  there  is  an  unqualified  disposi- 
tion of  the  rents,  issues  and  profits  of  a  fund  or  property, 
real  or  personal,  this  is  a  disposition  of  the  fund  or 
property  itself.   Further,  the  Court  cited  the  further  pro- 
visions of  Mrs.  Heber's  interest  in  that  the  Agreement  of  Aug 
10,  1944,  provided  that  the  cash  income  would  be  maximized 
by  the  sale  of  unproductive  income  parcels,  applying  the 
proceeds  to  reducing  the  encumbrances  on  the  remaining  parcel 
so  as  to  thereby  increase  the  cash  flow  income  from  the  incon 
producing  parcels  for  distribution  in  part  to  Mrs.  Heber;  no 
further  encumbrances  could  be  incurred  without  Mrs.  Heber's 
approval;  and  that  in  the  event  of  illness,  etc.,  where  the 
income  was  not  sufficient,  the  property  values  could  be 
invaded  (by  way  of  Sale)  for  the  benefit  of  either  party. 

In  effect,  the  holding  of  the  California  court  was  that 
in  construing  the  agreement  of  August  10,  1944,  Mrs.  Heber 
received  an  interest  in  the  property  itself,  namely  a  life 
estate.  This  type  of  interest  is  clearly  recognized  under 
California  law  as  an  interest  in  real  property  under  Civil 
Code  Section  761. 

Certainly  such  a  determination  of  property  interests  by 


a  state  court  having  jurisdiction  over  the  property  and  t 

parties,  and  where  each  party  has  had  adequate  and  full 

opportunity  to  be  heard  on  the  precise  issue  to  be  detern 

Mrs.  Heber's  attempts  to  nov?  relitigate  these  property 

interests  should  not  now  be  considered  by  this  court,   Se 

Commissioner  v,  Summen ,  333  U.S.  591. 

C.  The  Decision  of  the  California  Court  Regarc 
Mrs.  Heber's  Interest  in  the  Fullerton  Pro- 
perties as  Being  a  Life  Estate  Must  be  Foil 
by  the  Tax  Court 

Although  Judge  Fay  in  his  Tax  Court  opinion  did  not 
expressly  follow  or  adopt  conclusively  the  California  coi 
decision  in  Steeve  v,  Yaeger ,  supra ,  it  is  submitted  that 
was  conclusive  as  to  the  determination  that  Mrs.  Heber  d: 
in  fact  possess  a  life  estate  interest  in  the  Fullerton  li 
ties. 

The  conclusiveness  of  state  court  adjudications  reg.i 
property  rights  and  interests  in  a  long  established  prin^j 
as  set  forth  in  Freuler  v.  Helvering,  291  U.S.  35  (1934)" 
Blair  v.  Commissioner,  300  U.S.  5  (1937).  Each  of  theses 
set  forth  that  if  taxability  flowed  from  ownership  of  pri< 
interests,  determination  of  those  property  rights  and  inJi 
by  a  state  court  must  be  followed  in  any  subsequent  tax  it 
gation.  Of  course,  pursuant  to  the  dicta  in  these  casesst 
subsequent  cases,  such  as  Gallagher  v.  Smith,  223  F.2d  28 
(3rd  Cir.  1955),  if  it  can  be  shown  that  the  state  court?' 
ceeding  was  "collusive"  or  not  an  adversary  contest,  the 
Commissioner  of  Internal  Revenue  should  not  necessarily  e 
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bound  by  it. 

The  Respondent  here,  Miss  Yaeger,  submits  that  no  facts 
were  submitted  or  even  suggested  that  the  purpose  of  either 
the  Agreement  of  August  10,  1944,  or  the  resulting  litigatio 
between  Heber  and  Yaeger,  had  any  tax  motives.   Certainly 
the  issue  of  the  property  interests  thereby  determined  were 
not  prompted  by  either  party's  intent  to  shift  a  tax  burden 
to  the  detriment  of  the  Commissioner.   In  fact,  the  Commissi 
has  taken  the  position  from  the  first  instance  of  this  case 
that  the  Government  is  essentially  neutral  as  to  the  identit 
of  who  is  taxable  for  the  income  from  the  Fullerton  Properti 
Also,  it  is  certainly  a  fair  statement  that  the  litigation  ii 
Steeve  v.  Yaeger ,  supra,  was  certainly  not  "collusive"  or 
lacking  in  adversary  qualities. 

For  this  reason,  the  Respondent  further  submits  that 

the  Tax  Court  was  clearly  bound  to  recognize  the  California 

court's  determination  that  Mrs.  Heber  owned  a  life  estate  in 

the  Fullerton  Properties  under  the  principle  of  the  cases 

cited. 

D.   The  Tax  Incidence  from  Rental  Income  Must 
be  Borne  by  the  Person  Owning  the  Interest 
in  the  Property  and  who  is  Thereby  Entitled 
to  Receive  Those  Rents 

The  Tax  Court  having  found  that  Mrs.  Heber  was  the 

owner  of  an  undivided  one-half  life  estate  in  the  Fullerton 

Properties,  concluded  that  the  taxability  of  the  rentals 

received  from  those  properties  was  taxable  one-half  to  Mrs. 

Heber  and  one-half  to  Miss  Yaeger.   As  authority  for  such  a 
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result,  the  Tax  Court  cited  Rev.  Rul.  56-221,  C.B.  1956-1 
58  (Tr.  Vol.  I.,  PP.  70)  X\7here  the  Commissioner  ruled  tha 
where  a  mother  and  two  children,  who  each  held  an  undivid 
one-third  interest  in  the  fee  simple  interest  of  a  proper 
rearranged  their  interests  by  deed  so  that  the  mother  own 
a  life  estate  in  the  property,  the  mother  was  taxable  on 
all  of  the  gross  rents  from  the  property  during  the  perio 
her  life  estate. 

As  set  forth  in  the  Government's  brief  to  this  court 
(Gov.  Br,  21  and  22),  there  is  no  question  that  income  fr 
rents  is  included  in  gross  income  of  a  taxpayer  under  Sec 
61(a)  of  the  Internal  Revenue  Code.  Further,  the  Governni 
sets  forth  ample  authority  that  co-tenancy  interests  in  p 
are  taxable  for  their  respective  proportions  of  the  incoD 
derived  from  the  property.  The  character  of  the  income  li 
determined  by  the  property  interest  involved  and  the  inccJ 
is  then  taxed  to  the  owner  of  the  property  interest. 

As  the  Respondent  has  urged  above,  the  Tax  Court  wa; 
bound  to  recognize  the  life  estate  interest  of  Mrs.  Hebe: 
as  determined  in  Steeve  v.  Yaeger ,  supra.  The  Responden 
urges  further  that  the  Tax  Court  correctly  applied  the  r' 
of  law  that  the  incidence  of  tax  on  the  Fullerton  Proper' 
income  should  follow  ownership  of  the  property  interest..' 
shift  the  tax  incidence  to  another  party,  i.e.,  Yaeger  h'< 
requires  that  the  Tax  Court  accept  the  state  court's  deto 
tion  of  property  interests  but  refuse  to  accept  the  gen€« 
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tax  consequences  dictated  from  those  property  interests. 

Refusing  the  state  court's  determination  can  be  justifie 
if  the  State  law  determinations  lead  to  results  contrary  to 
express  or  implied  intent  of  the  Internal  Revenue  Code. 
Naturally,  the  federal  income  tax  law  must  be  consistently 
applied  to  all  citizens  and  this  determination  must  be  made 
by  the  Federal  Court--not  dictated  to  it  by  the  State  Courts. 
Regardless  of  the  inconsistencies  thereby  created  in  the 
federal  law  application  to  citizens  of  the  various  states, 
for  example,  in  Lyeth  v.  Hoey,  305  U.S.  188  (1938),  the  court 
refused  to  apply  a  federal  tax  statute  strictly  within  the 
terms  of  the  state  court's  language  and  characterization 
describing  an  heir's  acquisition  of  property  as  "by  inheritar 
Other  interpretations  were  possible  and  the  Federal  Court 
sought  to  resolve  the  fact  situation  and  interpret  the  law 
of  taxation  "so  as  to  give  a  uniform  application  to  a  nation- 
wide scheme  of  taxation". 

The  Respondent  submits  that  no  such  justification  appear 
in  this  case.  The  life  estate  of  Mrs.  Heber  as  found  by  the 
California  court  in  Steeve  v.  Yaeger ,  supra ,  did  not  depend 
on  any  special  characteristics  of  the  California  law.  Certai 
the  general  application  Section  61  of  the  Internal  Revenue  Co 
and  related  authority  would  be  universal  to  life  estate  inter 
ests  created  under  the  laws  of  any  state. 

Another  justification  for  refusing  to  follow  tax  results 
flowing  from  state  court  determinations  of  property  rights  is 
where  to  do  so  violates  a  basic  principle  of  tax  law  that 
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substance  should  control  over  form.  Probably  most  of  the 
contentions  set  forth  by  Mrs.  Heber  in  her  brief  here  on 
appeal  can  be  grouped  in  this  category.  The  basis  of  eac 
contention  is  essentially  that  although  Mrs.  Heber  may  hs 
received  a  life  estate  in  form,  it  is  not  a  life  estate  i 
substance  but  something  else. 

Mrs.  Heber,  of  course,  makes  such  contentions  to  sup 
her  interpretation  of  the  agreement  of  August  10,  1944,  a 
resulting  position  that  she  sold  a  capital  asset  in  1944. 
such  she  is  now  merely  receiving  payment  for  said  sale  ar 
does  not  in  fact  own  an  interest  in  the  Fullerton  Propert 
To-wit:  Mrs.  Heber 's  arguments  that  the  receipts  of  mom 
by  her  are  analogous  to  an  involuntary  conversion  (H.  Br, 
p.  15);  to  an  annuity  (H.  Br.,  p.  16);  to  a  trust  (H.  Br 
p.  20). 

Although  not  specifically  raised  here  by  Mrs.  Heber 
the  above  contentions  are  similar  to  the  argument  that  Mi. 
Heber  was  merely  entitled  to  receive  payment  from  Miss  Yij 
out  of  the  net  rental  received  from  the  Fullerton  Properif 
As  the  Tax  Court  indicated  itself  (tr.  Vol.  I,  PP.  21,  f)t 
note  6)  ,  such  a  theory  would  negate  the  tax  consequences)i 
the  life  estate  to  Mrs.  Heber,  but  the  facts  as  determind; 
by  both  the  Tax  Court  and  the  California  Court  in  Steev£ 
Yaeger ,  supra ,  would  not  support  such  a  result. 

A  similar  question  is  posed  where  a  party  seeks  to 
the  tax  burden  of  rental  income  to  another  party.   In  jB]'9 
V.  Bowers .  22  F  2d  450  (D.C.N.Y.,  1927),  the  court  held  W 
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grantor  of  an  interest  in  the  "net  rentals"  of  property 
remained  taxable  on  the  income  because  the  actual  control 
of  the  properties  was  completely  retained  by  the  grantor. 
Although  the  court  acknovjledged  the  form  used  evidenced  a 
life  estate,  it  was  convinced  that  in  substance  the  ownership 
control,  responsibilities  and  risks  were  still  entirely  with 
the  grantor  and  that  the  grantor  had  in  fact  assigned  his 
income  only  rather  than  transfer  the  property  interest  from 
which  the  income  derived. 

The  Respondent  here  urges  that  Mrs.  Heber  did  in  fact 
receive  and  still  holds  an  undivided  one-half  life  estate  in 
the  Fullerton  Properties  which  was  not  only  created  in  the 
proper  form  but  is  also  valid  in  substance.   The  Agreement  oi 
August  10,  1944,  created  separate  but  equal  life  estates  to 
one-half  of  the  Fullerton  Properties.   Each  life  tenant  had 
the  right  to  receive  the  income  after  the  cash  expenses  paid 
directly  to  earn  this  income.   Each  was  liable  for  the  debts 
incurred  and  neither  could  encumber  the  property  without  the 
permission  of  the  other.   Each  had  the  right  to  evict  tenants 
for  non-payment  of  rent,  collect  the  rents  and  in  all  other 
ways  deal  with  the  property  as  a  co-tenant.   The  Agreement 
did  not  give  the  power  or  the  right  to  either  party  to  ex- 
clusively manage  or  control  the  properties.   Miss  Yaeger  did 
attempt  to  assert  such  a  power  but  Mrs.  Heber  promptly 
curtailed  this  effectively  in  her  state  court  action.  The 
Court  in  Steeve  v.  Yaeger,  supra,  and  the  Tax  Court  below 
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both  have  determined  that  each  life  tenant  was  entitled  t 
their  respective  share  of  depreciation  and  that  it  could 
be  deducted  before  determining  the  rental  income  payable 
each  life  tenant.   The  risks  of  earning  and  ultimately 
receiving  this  rental  income  were  to  be  borne  equally  by 
parties  during  the  natural  life  of  Mrs.  Heber. 

For  these  reasons,  the  Respondent,  Miss  Yaeger,  subn 
that  one-half  of  the  income  from  the  Fullerton  Properties 
taxable  to  Mrs.  Heber  and  cannot  under  any  theory  be  taxt 
to  Miss  Yaeger,  who  did  not  own,  control  or  otherwise  ha\ 
any  right  to  that  income  or  the  property  interest  from  wl 
it  generated.  The  result  is  exactly  the  same  whether  Mri 
Heber  sold  her  partnership  interest  in  1944,  exchanged  i 
a  "different  bundle  of  rights"  as  contended  by  Mrs.  Hebe 
(H.  Br.,  p.  11),  or  merely  received  her  property  interes 
as  a  distribution  of  the  partnership  assets. 
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II 

THE  TAX  COURT  IN  ITS  OPINION  AND  DECISION  SHOULD  HAVE 
ALLOWED  THE  DEDUCTIONS  TO  MISS  YAEGER  IN  1955  AND  1957 
IN  THE  AMOUNTS  OF  $9,086.39  and  $3,766.32  RESPECTIVELY, 
BECAUSE  THE  DEDUCTIBILITY  OF  THESE  AMOUNTS  WAS  IN  LAW 
DETERMINED  BY  THE  TAX  COURT'S  DETERMINATION  THAT  MRS. 
HEBER  OWNED  A  ONE-HALF  LIFE  ESTATE  INTEREST  IN  THE 
FULLERTON  PROPERTIES  AND  THE  INCOME  EARNED  FROM  THOSE 
PROPERTIES. 

The  Tax  Court  in  its  Opinion  (Tr.  Vol.  I,  PP.74)  stated 
that  since  Yaeger  had  not  argued  on  brief  regarding  the 
Government's  disallowance  of  deductions  in  the  amount  of 
$9,086.39  in  1955  and  $3,766.32  in  1957,  the  court  assumed 
Miss  Yaeger  had  abandoned  the  deductions. 

This  was  incorrect  in  that  these  deductions  were  not 
separate  issues  to  be  decided  but  in  fact  directly  related 
to  and  part  of  the  basic  issue  of  whether  Heber  owned  a  life 
estate  in  one-half  of  the  Fullerton  Properties. 

The  deductions  were  disallowed  in  the  deficiency  notices 
sent  to  Miss  Yaeger  and  copies  of  which  were  set  forth  and 
included  in  Miss  Yaeger 's  Petition  to  the  Tax  Court  (Tr.  Vol. 
I,  PP.  1-14).   Specifically,  the  1955  deduction  in  the  amount 
of  $9,086.39  was  disallowed  by  the  Commissioner  as  being  a 
capital  expenditure  although  he  had  previously  allowed  it  in 
a  prior  examination  (Tr.  Vol.  I,  PP.10).   The  previous 
allowance  referred  to  by  the  Commissioner  was  a  refund  claim 
filed  by  Miss  Yaeger  and  identified  in  the  Computation  of 
Tax  under  Rule  50,  (Tr.  Vol.  I,  PP.83  and  85). 

The  1957  deduction  in  the  amount  of  $3,766.32  was  also 
disallowed  by  the  Commissioner  as  being  a  capital  expenditure 
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(Tr.  Vol.  I,  PP.13).   This  deduction  was  not  included  in 
the  Computation  under  Rule  50  because  Miss  Yaeger  had  cla 
it  on  her  1957  tax  return  directly  as  a  deduction  and  rec 
the  benefit  of  it  without  the  necessity  of  filing  a  refum 
claim  as  had  been  done  in  the  case  of  the  1955  deduction 
the  same  nature. 

To  project  the  true  nature  of  these  deductions  requii 
an  examination  of  the  Commissioner's  own  actions  with  resi 
to  them.  Pursuant  to  the  California  Court  decision  in  Sj 
V.  Yaeger,  supra.  Miss  Yaeger  paid  the  previously  withhe:i 
income  to  Mrs.  Heber.  These  payments  were  made  in  1955  i\ 
1957  as  stipulated  by  the  parties  hereto  (Ex.  14-N,  Tr.  ^ 
I,  PP.48)  and  as  found  by  the  Tax  Court  in  its  Findings  i 
Fact  (Tr.  Vol.  I,  PP. 59-60).  As  there  stated  the  paymens 
to  Mrs.  Heber  were  $27,093.45  of  which  $9,086.39  was  pai 
in  1955  and  the  balance  of  $18,007.06  was  paid  in  1957.  || 

Naturally,  Miss  Yaeger  was  not  entitled  to  deduct  te 
payments  to  Mrs.  Heber  per  se  but  if  she  had  previously 
reported  all  or  a  part  of  them  under  a  claim  of  right,  ad 
thereby  paid  a  tax  on  said  income,  she  would  be  entitlect 
a  deduction.  Juc^e  Fay  in  his  Opinion  for  the  Tax  Court  o 
notice  of  this  possible  result  in  distinguishing  the  th(»i 
that  Yaeger  would  be  taxable  on  one-half  of  the  earning? a 
trustee  for  Heber  (Tr.  Vol.  I,  PP.  73,  footnote  9). 

After  determining  the  amounts  of  Heber  income  actuiH 
included  in  her  own  prior  years'  income,  Miss  Yaeger  inti 
a  refund  claim  for  the  tax  year  of  1955  in  December  of  9' 
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based  on  a  recomputation  of  her  1955  tax  liability.   Said 

cleim  set  forth  the  results  of  Steeve  v.  Yaeger ,  supra ,  and 

included  a  complete  analysis  of  the  income  previously  report( 

for  the  tax  years  1944  through  1952  by  Miss  Yaeger  including 

that  portion  of  Heber  income  reported  under  claim  of  right, 

and  the  excess  thereby  determined  over  that  for  which  she 

was  taxable  consistent  with  the  California  Court  decision. 

The  excess  was  determined  to  be  $12,852,71  which  was  examinei 

and  allowed  in  full  by  the  Commissioner.   Under  Section  1341 

of  the  Internal  Revenue  Code,  the  deduction  for  the  payment 

of  this  previously  reported . income  to  another  person  can  be 

claimed  only  in  the  year  of  payment  by  a  cash  basis  taxpayer 

i.e.  Miss  Yaeger.   Accordingly  the  Commissioner  allowed  the 

deduction  of  $9,086.39  (the  extent  of  payments  made  that  yea 

in  Miss  Yaeger 's  1955  refund  claim  resulting  in  a  refund 

payment  to  her  in  the  amount  of  $4,948.52  on  September  17, 

1959. 

White  this  refund  claim  was  in  process.  Miss  Yaeger 

deducted  the  balance  of  the  deduction  on  her  1957  tax  return 

to-wit: 

Excess  income  under  Section  1341  $12,852 

Less  claimed  deduction  on  1955 

return  by  way  of  refund  claim  9  ,086 

Balance  to  be  deducted  $  3,766 

Subsequent  to  these  events,  the  Commissioner  had  begun 
his  review  of  Mrs.  Heber 's  tax  returns  and  found  she  was  not 
reporting  the  income  from  the  Fullerton  Properties  consisten 
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with  the  decision  in  Steeve  v.  Yaeger ,  supra .    This  Audit 
of  Mrs.  Heber  led  to  a  re- examination  of  Miss  Yaeger's  ret 
and  in  toto,  the  case  nov^;  before  this  court. 

As  a  result  of  his  audit  examinations,  the  Commissior: 
asserted  the  inconsistent  positions  whereby  he  contended  t 
the  co-tenants  of  the  Fullerton  Properties,  Mrs.  Heber  anc 
Miss  Yaeger,  were  both  charged  with  the  one-half  of  the 
income  determined  by  the  Court  in  Steeve  v.  Yaeger,  supra 
belonging  to  Mrs,  Heber.   Thus  in  the  deficiency  notice  tc 
Miss  Yaeger  for  1955  (Tr.  Vol.  I,  PP.10)  and  1957  (Tr.  Vol 
I,  PP.13)  the  Commissioner  asserted  that  she  was  taxable ( 
all  of  the  income  from  the  Fullerton  Properties  including 
Mrs.  Heber 's  share.   The  theory  of  course  was  that  Miss 
Yaeger  had  purchased  Mrs.  Heber 's  interest  in  the  propert; 
in  1944  and  therefore  was  the  sole  owner  of  the  entire  pri 
ties. 

To  be  consistent  in  his  deficiency  notice,  the  Commi 
then  disallowed  the  previously  allowed  deduction  in  1955 
and  the  deduction  taken  by  Miss  Yaeger  in  1957  regarding 
payments  to  Mrs.  Heber  as  a  result  of  Steeve  v.  Yaeger,  s. 
Obviously,  Miss  Yaeger  was  merely  paying  for  the  interestl 
Commissioner  was  asserting  that  she  owned  and  therefore  s, 

41 

was  making  a  capital  expenditure.  ^i^ 

Thus,  both  deductions  were  denied  as  a  direct  and 
axiomatic  result  of  the  issue  raised  that  Miss  Yaeger  in 
fact  owned  the  entire  Fullerton  Properties  and  Mrs.  Hebei<i 
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not  own  a  life  estate  in  one-half  of  the  income  of  these 
properties.   They  were  not  separate  issues  because  the  Commi- 
ssioner had  already  passed  on  the  validity  and  propriety  of 
the  deductions  when  he  granted  Miss  Yaeger's  refund  claim  in 
1959.   He  raised  them  later  only  because  these  deductions  he 
had  approved  became  inconsistent  with  his  deficiency  notice 
reagrding  the  ownership  of  the  one-half  of  the  income  which 
the  Tax  Court  has  now  found  is  taxable  to  Mrs.  Heber. 

For  this  reason,  the  Respondent  urges  now  that  the  de- 
cision of  the  Tax  Court  be  modified  to  provide  that  the  de- 
ductions denied  Miss  Yaeger  in  1955  and  1957  be  allowed  and 
the  computation  under  Rule  50  be  also  accordingly  modified. 
Then  the  rules  of  law  and  the  holding  of  the  Tax  Court  will 
be  consistently  and  correctly  applied  to  all  of  the  facts  and 
issues  in  this  case. 

The  Respondent  urges  this  result  on  appeal  here  without 
having  previously  filed  a  separate  Petition  for  Review.   The 
Respondent  feels  that  the  Commissioner's  own  Petition  for 
Review  has  raised  the  ultimate  issue  as  to  who  is  taxable  on 
the  one-half  of  the  income  from  the  Fullerton  Properties  and 
as  set  out  above,  this  issue  encompasses  and  includes  the 
deductions  claimed  by  Miss  Yaeger  in  1955  and  1957.   See 
Commissioner  of  Internal  Revenue  v.  Kelly's  Estate,  84  F.  2d 
958  (C.A.7th,  1936). 
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CONCLUSION 

On  the  Commissioner's  appeal  here  the  opinion  of  tb 
Tax  Court  regarding  the  determination  that  Mrs.  Heber  owi 
an  undivided  one-half  life  estate  interest  in  the  Fuller 
Properties  and  the  income  derived  therefrom  should  be  af 
However,  the  Tax  Court's  decision  should  be  modified  to  jj 
Miss  Yaeger  the  deductions  in  1955  and  1957  denied  to  he 
the  Tax  Court's  Decision. 

Dated:   December  30,  1965. 

Respectfully  submitted 


/-< 


Richard  A.  Rattray 

Counsel  for  Respondent  Yaege 
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OPINION  BELOW 

The  memorandum  findings  of  fact  and  conclusions  of  law  of  the  Tax 

urt  (I-R.  50-74)  are  not  officially  reported. 

JURISDICTION 

The  petition  for  review  filed  by  Mrs.  Heber    involves  federal 

/  The  Estate  of  Henry  D.  Heber  is  a  petitioner  solely  because  Mr. 
ber  filed  joint  returns  for  the  taxable  years  with  his  wife,  Emma 
Heber. 
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inc<ne  taxes  for  the  years  1956,  1957,  and  1958  in  the  amounts  of 
$291.24,  $7,797.50  and  $741.56,  respectively.   (I-R.  96,  104-107.)  The 
Hebers  filed  Joint  income  tax  returns  for  the  taxable  years  with  the 
District  Director  of  Internal  Revenue  for  the  District  of  Los  Angeles, 
California. 

On  August  29,  1962,  the  Conmissioner  mailed  a  notice  of  deficiency 
to  the  Hebers  for  1956,  1957,  and  1958  asserting  deficiencies  in  the 
respective  amounts  of  $1,273.89,  $7,163.57,  and  $304.66.   (I-R.  24-29.) 
Within  ninety  days  thereafter,  on  November  27,  1962,  the  Hebers  filed  a 
petition  with  the  Tax  Court  for  a  redetermination  of  the  deficiencies 
under  the  provisions  of  Section  6213(a)  of  the  Internal  Revenue  Code 
of  1954.   (I-R.  20-29.)  The  decision  of  the  Tax  Court  was  entered 
December  2,  1964.   (I-R.  96.)  The  case  is  brought  to  this  Court  by  a 
petition  for  review  filed  on  March  1,  1965,  within  the  three-month 
period  prescribed  In  Section  7483  of  the  Internal  Revenue  Code  of 
1954.   (I-R.  104-107.) 

The  Commissioner's  protective  petition  for  review  involves 
federal  inc<»ie  taxes  of  Lillian  Yaeger  for  1955  through  1958  in  the 
respective  amounts  of  $4,437.93,  $59.12,  $1,389.78,  and  $15.40. 
(I-R.  87,  97-100.)  Miss  Yaeger *s  lnc<MBe  tax  returns  for  the  taxable 
years  were  filed  with  the  District  Director  of  Internal  Revenue  for 
the  District  of  Los  Angeles,  California.  On  August  29,  1962,  the 
Commissioner  mailed  notices  of  deficiency  to  her  for  the  taxable 
years  1955  through  1958  asserting  deficiencies  in  the  respective 
amounts  of  $7,248.54,  $2,753.21,  $2,929.99  and  $1,177.30.   (I-R.  9-14.) 


thin  ninety  days  thereafter,  on  November  23,  1962,  Miss  Yaeger  filed  a 
tition  with  the  Tax  Court  for  a  redetermination  of  the  deficiencies 
der  the  provisions  of  Section  6213(a)  of  the  Internal  Revenue  Code  of 
54,  within  the  three-month  period  prescribed  in  Section  7483  of  the 
kemal  Revenue  Code  of  1954.   (I-R.  1-14.)  The  decision  of  the  Tax 
art  was  entered  on  December  2,  1964.   (I-R.  87.)   The  case  is  brought 

this  Court  by  a  protective  petition  for  review  filed  on  February  19, 
35,  within  the  three-month  period  prescribed  in  Section  7483  of  the 
temal  Revenue  Code  of  1954.   (I-R.  97-100.) 

Jurisdiction  in  both  appeals  is  icoffiferred  upon  this  Court  by 
:tion  7482  of  the  Internal  Revenue  Code  of  1954.   By  order  of  this 
art  dated  May  17,  1965,  the  Heber  and  Yaeger  cases  were  consolidated 
r  briefing,  arg\ment,  and  decision.   (I-R.  135=137.) 

QUESTIONS  PRESENTED 
Where  Mrs.  Heber  and  Miss  Yaeger  had  been  partners  in  the  owner- 
Lp  of  certain  real  property  and  in  1944  executed  an  agreement 
rminating  the  partnership  and  dividing  the  properties,  with  Mrs.  Heber 
:eivlng  a  vested  interest  of  a  life  estate  in  an  undivided  one<^half 

the  properties,  as  determined  by  the  California  state  court, 

1.  Is  Mrs.  Heber  taxable  on  her  share  of  the  rental  income  from 
9  properties,  which  she  received  in  1956  through  1958,  as  ordinary 
zone,  as  the  Tax  Court  held,  or  at  capital  gains  rates,  as  Mrs. 

t)er  contends? 

2.  In  the  event  this  Court  should  reverse  the  Tax  Court  on 

9.  Heber's  appeal,  did  Miss  Yaeger  actually  own  the  entire  amount 
the  net  rental  Income  earned  by  the  foxmer  partnership  properties, 
eluding  the  portion  she  transmitted  to  Mrs.  Heber,  so  as  to  be 
cable  on  all  of  it  as  ordinary  Income  during  the  taxable  years? 
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STATUTES  INVOLVED 

Internal  Revenue  Code  of  1954: 

SEC.  61.   GROSS  INCOME  DEFINED. 

(a)  General  Definition. — Except  as  otherwise  provided  in 
this  subtitle,  gross  income  aeans  all  income  from  whatever 
source  derived,  including  (but  not  limited  to)  the  following 
items: 

*  *  « 

(2)  Gross  Income   derived  from  business; 

(3)  Galas  derived  fr(»  dealings  in  property; 

*  *  * 
(5)  Rents; 

*  *  * 

(13)  Distributive  share  of  partnership  gross  income; 

*  *  * 
(26  U.S.C.  1958  ed..  Sec.  61.) 

SEC.  1222.   OTHER  TERMS  RELATING  TO  CAPITAL  GAINS  AND  LOSSES. 
For  purposes  of  this  subtitle — 

*  *  • 

(3)  Long-term  capital  galn»'*-The  term  "long- 
term  capital  gain  means  gain  from  the  sale  or 
exchange  of  a  capital  asset  held  for  more  than  6 
months,  if  and  to  the  extent  such  gain  is  taken 
into  account  in  computing  gross  income. 

*  *  * 
(26  U.S.C.  1958  ed. ,  Sec.  1222.) 

STATEMENT 
The  facts  as  stipulated  by  the  parties  (I-R.  44-49)  and  as  found 
by  the  Tax  Court  (I-R.  51-65)  may  be  summarized  as  follows: 
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Mrs.  H«ber  and  Miss  Taeger  had  been  friends  and  coapanlons  since  1928. 
irlng  the  year  1935,  and  for  a  niaber  of  years  thereafter,  they  resided 
l^ether  In  Fullerton,  California.  Mrs.  Heber  has  been  a  registered  nurse 
loce  1927.  Miss  Taeger  has  been  a  real  estate  broker  for  over  50  years. 
-R.  52.) 

On  Septeaber  2,  1939,  Mrs.  Heber  entered  Into  a  partnership  agree- 
iBt  with  Miss  Taeger  under  the  terms  of  which  they  acknowledged  that 
ey  were  the  equal  owners  of  certain  properties  described  therein  as 
reels  1  and  2;  that  they  Intended  to  acquire  additional  properties  In 
Ich  they  were  to  have  an  equal  interest;  that  they  were  to  own  and 
erate  these  and  other  properties  as  equal  partners;  that  should 
ther  partner  become  dissatisfied,  or  desire  to  withdraw,  such 
rtner  should  not  be  permitted  to  do  so  before  makiimg  a  proposal 
ther  to  sell  or  purchase  the  undivided  one-half  interest  in  the  fee 
nershlp  of  properties  owned  by  the  other  party;  and  that  in  the 
ent  no  sale  occurred  within  a  period  of  thirty  days,  the  partnership 
IS  to  be  dissolved  by  operation  of  law.   In  the  event  of  a  dissolu- 
on  of  the  partnership,  the  properties  or  the  proceeds  thereof  were 
>  be  divided  equally  between  Mrs.  Heber  and  Miss  Yaeger.   (I-R.  52-53.) 

Parcels  1  and  2,  which  were  located  in  Fullerton,  Califomiap 
tntained  certain  improvements  consisting  of  buildings  which  produced 
>ntal  income.   Legal  title  to  Parcels  1  and  2  was  held  by  Security- 
.rst  National  Bank  of  Los  Angeles  as  trustee  for  the  partnership. 
!ter  the  execution  of  the  partnership  agreement  on  September  2,  1939. 
le  partnership  acquired  a  liquor  store  and  additional  properties 
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designated  as  Parcels  3,  4,  5,  and  6,  representing  vacant  lots,  title  to 
which  was  transferred  to  Miss  Yaeger*s  attorney.   In  January  or  February 
of  1944,  the  partnership  also  acquired  some  property  designated  as 
Parcel  7,  which  contained  a  number  of  citrus  trees,  but  was  not  pro- 
ductive of  income.  All  of  the  properties  of  the  partnership  were 
managed  solely  by  Hiss  Taeger.  Mrs.  Heber  did  not  participate  in  their 
management.   (I-R.  53-54.) 

On  August  10,  1944,  Mrs.  Heber  and  Miss  Taeger  executed  a  termina- 
tion agreement  which  recited  that  they  had  formed  a  partnership  on 
September  2,  1939,  relating  to  their  property  holdings  and  provided 
in  part  that  (I-R.  54): 

[T]he  parties  hereto  *  *  *   desire  to  clarify  and  modify  the 
terms  of  said  documents  [the  deeds  to  the  various  proper- 
ties and  the  partnership  agreement] ,  as  well  as  convenant 
and  agree  by  the  terms  hereof  to  partition  and  divide  said 
properties,  as  hereinbefore  set  forth. 

This  termination  agreement  also  provided  that  Parcels  1  through  6  were 

to  be  conveyed  to  Miss  Yaeger,  with  a  life  estate  in  and  to  one-half 

of  the  rents,  issues  and  profits  to  Parcels  1  through  7  (Parcels  7 

having  previously  vested  in  Miss  Yaeger)  being  reserved  to  Mrs.  Heber 

for  and  during  the  period  of  her  natural  life;  that  Parcels  3  through 

7  should  be  sold  and  the  proceeds  applied  toward  liquidating  existing 

indebtedness  on  Parcels  1  and  2;  that  each  party  was  entitled  from 

September  1,  1944,  to  a  drawing  account  of  at  least  $100  per  month 

against  the  net  Income  to  which  each  might  be  entitled;  that  if  the 

undivided  one-half  of  the  net  Income  should  be  insufficient  to  care 

for  either  party  because  of  illness,  want  or  other  necessity,  or  to 
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italn  necessary  Kedical  or  other  assistaoice,  so  such  of  the  principal  or 
rpus  should  be  used  as  necessary  for  such  purpose;  that  any  further  In- 
btedness  on  the  properties  could  be  Incurred  only  with  the  consent  of 
th  parties;  that  accurate  books  of  account  were  to  be  kept  and  audited 
d  tiMt  a  written  account  was  to  be  made  on   December  31st  of  each  year 
all  assets  and  liabilities,  receipts,  disbursements,  and  net  profits, 
th  an  annual  settlement  of  any  profits  due.   (I-R.  54-56.) 

Pursuant  to  the  termination  agreement,  deeds  were  executed  con- 
ining  the  following  language  <t-R.  56-57): 

(1)  With  respect  to  Parcels  1  and  2% 

SECURITT-FlRST  NATIONAL  BANK  *  >»  *   i£c)«8  hereby  grant  to 
EMMA  M.  STEEVE  [Heber]  «  «  «  a  life  estate  consisting 
of  one-half  of  the  net  rents,  issues  &nd   profits  for 
and  during  the  period  of  her  natural  life  only,  and  to 
LILLIAN  £.  YAEGER  *  *  *   the  remaining  net  income,  to- 
gether with  title  in  fee,  subject  to  such  life  estate, 
in  and  to  that  real  property  *  ^  *  , 

(2)  With  respect  to  Parcels  3,  4,  5,  and  6: 

EMMA  M.  STEEVE  [Heber]  *  *  *   does  hersby  grant  to 
LILLIAN  E.  TAEGER  *  *  *  all  that  real  property  situate 
in  the  County  of  Orange,  State  of  California,  described 
as  follows  [describing  Parcels  3,  4,  5,  and  6|< 

EXCEPTING  AND  RESERVING  *  *  *  to  the  GriSimtor,  for 
and  during  the  period  of  her  natural  life  only,  an 
estate  consisting  of  one-half  of  the  reioits  ^  issues  and 
profits  received  or  derived  therefrom. 

(3)  With  respect  to  Parcel  7s 

LILLIAN  E.  TiABGER  *  *  *   does  hereby  grant  to  EMMA  M. 
STEEVE  [Hebeir]  «  *  «  a  life  estate  consisting  of  one- 
half  of  the  rents,  issues  and  profits  received  or  de- 
rived from  all  that  real  property  *  *  *. 

ibsequent  to  August  10,  1944,  Parcels  3  through  6  were  sold  to  third 

irties  and  the  proceeds  applied  to  reduce  the  indebtedness  on 

i*C«U  l^pd  2.   (I-R.  57.) 
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Parcels   1,    2,    and  7   (hereafter  soaetljies  referred  to  as  the  Pullertoi 
properties)   veire  retained,    and  It   Is  the  incase  froa  these  properties 
that  gives  rise  to  the  present  tax  controversy.      (I-R.    57.) 

The  deeds  vere  recorded   In  accordance  with  the   termination  agreeaeat 
Thereafter,    at   all   tises  relevant  hereto,  Miss  Taeger  continued  to  manage 
and  control   the  Fullerton  properties,    taking  charge  of  collecting  the 
rents  and  paying  the  property  taxes  and  other  expenses  of  the  properties. 
(I-R.    57.) 

Miss  Yaeger's  purpose  in  causing  Mrs.   Heber  to  execute  the  termina- 
tion agreement  was  to  reshuffle  their  interests   in  the  partnership 
properties  in  order   to  reflect   the   fact   that  Mrs.   Heber,    because  of 
illness,    had  becose   unable   to   assist  Miss  Taeger   in  any  of  the  affairs 
of   the  partnership.      Vhen  Mrs.   Heber  and  Miss  Taeger  executed  the 
termination  agreement,    it  was  the  belief  and  Intention  of  each  of  tb^ 
that   the  partnership  theretofore  existing  between  them  was  thenceforth 
teninated.     Each  of   them  was   aware   at   that   time   that  Mrs.   Heber  was 
receiving  thereby  a   life  estate   in  an  undivided  one-half  of  the 
Fullerton  properties   and  that  Miss  Taeger  was   also  receiving,    as  a 
tenant   in  comnon  a   life   interest   in  an  undivided  one-half  of   the 
properties,   measured  by  Mrs.   Heber 's   life,    plus   the  entire  ownership 
of   the   properties  upon  Mrs.    Heber*s  death.      (I-R.    57-58.) 

The  basic  manner  in  which  the   former  partnership  properties  were 
to  be  operated  and  maintained  was  significantly  altered  as  a  result  of 
the  execution  of  the   tezminatlon  agreement.      Instead  of  continuing  to 
acquire  new  properties,    it  was   agreed  that   certain  nonincome-producing 
properties  were   to  be   sold.      Pursuant   to  the   terms  of   the   termination 
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ir««»«at,  Hiss  Taeger  used  the  proceeds   froa  the   sales  to  effect   sub- 
aatial  renovations  of  the  Fullerton  properties   atd  to  reduce   the 
tstandlQi;  Indebtedness  thereon.     Miss  Taeger   also  used  a  portion  of 
e  net  rentals  produced  by  the  properties  to  effect   these  ends.      (I-R. 
) 

After  the  execution  of  the   termination  agreesent ,  Irs.   Heber  moved 
Los  Angeles.     Miss  Yaeger  remitted  to  Mrs.   Heber  the  $100  per  month 
provided  for  In  paragraph  6  of  the   temlnation   agreement   uctll 
nuary   1,    1948.     Thereafter,  Miss  Taeger   seased  pajlcg  any  monies  to 
s.   Heber  vlth  respect   to  her  Interest   In  the  Fullerton  properties, 
t  began  to  pay  herself  $200  per  month  as   a  ma&ager's   salary,    charging 
Is  amount   against   the   remtal   income   produced  by  the  Fullerton 
opertles.      (I-R.    58.) 

In  January,    1949,  Mrs.   Heber   sought   legal  counBel  pertaining  to 
r  rights  under  the  termination  agreement.     On  August   4,    1949,  Mrs. 
ber  Initiated  proceedings   against  Miss  Yaeger   in  the  Superior 
art,  Orange  County,  California.     Mrs.   Heber 's   complaitt   set   up 
parate  causes  of   action  for    r"Ssoi?ii;rL    of  the  teraiinattiii  agreement, 
formation,   declaratory  relief,    and  to  quiet   title.      That   court   i!i  as. 
^reported  opinion  found,    aJEorig  other   thltLgs,    that  Mrs.   Heber  was,   by 
rtue  of  the  termination  agreement,    vested  ulth   a   lif*  estate   in  and 
•  am  undivided  one-half   Interest   in  the  Fullerton  properties   for   and 
irlng  her   life;    that  Miss  Yaeger,   by  virtue  of   the  teradnation  agres- 
««t,   acceded  to  ownership  of   the   remainder   interest   m  the  properties; 
lat  Miss  Yaeger  had  not   sold  all  of   the   property  agreed  to  be   sold 
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for  the  purpose  of  paying  off  the  encnanbraiices  on.   the  Fullerton  propertle. 
and  that  Miss  Yaeger  had  not  paid  Mrs.  Heber  her  full  share  of  the  income 
fr<nB  the  Fullerton  properties.  That  court,  moreover,  in  approving  the 
report  and  account  prepared  by  a  referee,  found  in  accordance  therewith 
that  Miss  Yaeger  had  collected;  as  rents  and  income  from  the  Fullerton 
properties,  during  the  period  in  question,  namely,  fr<MB  Aygust  10,  1944, 
through  December  31,  1952,  the  total  sum  of  $167,998.18;  that  she  had 
expended  $101,926.50  for  maintenance  of  the  property,  leaving  a  net 
income  of  $66,071.68,  of  which  Mrs.  Heber  was  entitled  to  one-half,  or 
$33,035.84;  and  that  Miss  Yaeger  had  paid  Mrs.  Heber  only  $5,942.39, 
leaving  a  balance  of  $27,093.45  owed  to  her.  The  court  held  that  in 
the  determination  of  Mrs.  Heber *s  share  of  the  net  income  from  the 
Fullerton  properties,  Miss  Yaeger  was  not  entitled  to  deduct  deprecia- 
tion on  the  properties.  A  final  Judgment  was  entered  in  accordance 
with  these  findings,  and  Mrs.  Heber  was  awarded  a  total  of  $27,093.45, 
plus  Interest  from  August  10,  1944 ^  through  December  31,  1952.  On 
October  26,  1956,  this  Judgment  was  affirmed  on  appeal  by  the  District 
Court  of  Appeals,  Fourth  District,  California,  sub  nom.  Steeve  v. 
Yaeger.  145  Cal.  App.  2d  455,  302  P.  2d  704  (1956).  il-R,    58-60.) 

Miss  Yaeger  paid  the  amounts  awarded  to  Mrs.  Heber  pursuant  to 
this  Judgment,  as  follows  (I-R.  60); 

Year  Payments  on 

Paid  Judgment  Interest 


1 


1955  $  9,086.39 

1957  18,007.06  $5,509.30 

Total     $27,093.45  $5,509.30 
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During  th«  years  1953  through  1955,  the  Fullertom  properties  had  net 
icoae,  adjusted  in  accordance  with  the  decision  in  Steeve  v.  Yaeger ,  in 
le  total  amount  of  $31,956.76.   In  accordance  with  the  principles  set 
>rth  in  that  decision,  Mrs.  Heber's  share  thereof  was  $15,978.38.  Pay- 
mts  to  Mrs.  Heber  of  her  share  of  the  net  incoae  fron  the  Fullerton 
"operties  allocable  to  the  years  1953,  1954,  and  1955  were  aade  as 
aiows  (I-R.  60): 

Amousit 


Year  Paid 

1954 
1955 
1956 
1957 
1958 


$  1,200.00 
1,100.00 
5 ,536.30 
8,142.08 


Total  $15,978.38 
The  following  table  shows  the  net  imcome  of  the  FMliertom 
'operties  in  1956  through  1958,  and  amounts  recei'^ed  by  Mrs.  Eeber 
[-R.  61): 


Net  income      Share  of  net  Aaowmt  of  net 

fr<Mn  Fullerton  Income  allo~  Income  actually 

Properties      cated  on  books  received  by 

to  Mrs.  Heber  Mrs.  Heb©r 


)56 
>57 
»58 


$  8,697.33 

10,063.55 

8.814.03 

$27,574.91 


$  4,348.67 

5,031.78 

4,407.02 

$13,787.47 


$  lp200.00 

4„348,67 

5,031.78 

$10,580.45 


Total  amount  re- 
ceived by  Mrs. 
Heber  from  FmI- 
lertoai  Properties 

$  6j,736<>30 

36,805.17 

5„031.78 

$48,573.25 


During  the  taxable  year  1956,  Mrs.  Heber  reported  the  receipt  of 
rdinary  income  in  the  amount  of  $4,547.27  from  the  Fullerton  properties, 
ae  Commissioner  determined  that  Mrs.  Heber  during  1956  had  received 
rdinary  income  fraoi  the  Fullerton  properties  in  the  aggregate  amount  of 
),884.96  and  increased  her  taxable  Income  that  year  by  $5,337.69. 
I-R.  62.) 
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In  her  incane  tax  retiim  for  1957,  Mrs.  Heber  reported  the  receipt 
froB  the  Fullerton  properties  of  $5,840.38  and  claimed  that  of  that 
amoimt  $3,929.08  represented  gals  arising  fron  the  sale  of  a  capital 
asset  held  for  more  than  six  months.  Prior  to  1957,  Mrs.  Heber  had 
reported  all  noney  received  toj   her  with  respect  to  her  Interest  In  the 
Fullerton  properties  as  ordinary  Incone.  In  1957,  after  receiving 
payment  of  some  $36,805  In  respect  of  her  Interest  In  the  Fullerton 
properties,  Mrs.  Heber  was  advised  by  her  accountant  to  treat  all 
amounts  received  by  her  from  the  properties  as  proceeds  fro«  the  sale 
or  exchange  of  a  capital  asset  held  In  excess  of  six  months.  The 
capital  gain  of  $3,929.08  reported  In  Mrs.  Heber*s  1957  Income  tax 
return  attributed  to  the  Fullertosi  properties,  was  determined  by  her 
accouiLtant  pursuant  to  a  "RECOMPOTATIOM  OF  [HER]  FEDERAL  ZHCOME  TAX 
FOR  [THE]  YEARS  1945  THROUGH  195S  1^L^SI?E."  The  accountant  "recom- 
puted" Mrs.  Heber *s  Income  tax  for  those  years  (1)  by  deducting  from 
her  gross  IncMie  as  reported  for  each  year  the  amount  of  Income  re- 
ceived by  her  from  the  Fullerton  properties  during  such  year  and  (2) 
by  adding  thereto  an  amount  labeled  "Capitiil  @aln  Resulting  fr<Mi  Sale 
of  Fullerton  Properties."  There  is  nothing  in  the  record  to  indicate 
the  ground  upon  which  Mrs.  Heber 's  acvsovsntamt  proc<@eded  to  recompute 
her  net  or  taxable  Income  during  such  years.   <]£°R.  62-63.) 

The  Commissioner  Increased  Mrs.  Heber *s  taxable  Inccme  for  the 
year  1957  as  follows  il-R,   63): 
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Taxable  lQc<^e  as  disclosed  by 

original  return  %   7,921.53 

Additional  inc(»e  and  unallowable 
deductions: 

(a)  Interest  inccme        $  5,509.30 

(b)  Judgment  income         14,166.90 

(c)  Ordinary  income- 

j  Fullerton  properties      5,031.77      24^707.97 

I   Total  $32,629.50 

Nontaxable  income  and  addi- 
tional deductions: 

(d)  Capital  gain  2,258.54 

(e)  Exemption  600.00       2,858.54 

Taxable  income  as  corrected  $29  (,770.96 

The  Coomissioner  explained  these  adjustments  by  stating  in  part, 

at  Mrs.  Heber  had  failed  to  report  interest  income  in  the  amount  of 

,509.30;  that  (I-R.  63)  — 

the  net  amount  of  $14,166.90  received  by  you  fr<»i  a 
judgment  in  1957  constitutes  taxable  isicome  for  1957 
♦  *  *  that  you  are  not  entitled  to  compute  the  tax 
on  such  income  under  the  provisions  of  sections 
1301-1307  of  the  Internal  Revenue  Code  of  1954 

id  that  she  received  as  ordinary  income  $5,031.77  as  opposed  to  the 

,929.08  reported  by  her  as  long-term  capital  gain  frcn  the  Fullerton 

operties.   (I-R.  63.) 

Mrs.  Heber *s  inciMse  tax  return  for  195S  showed  that  she  received 

1,031.78  from  the  Fullerton  properties.  Of  that  iimowsit,  $3,923.50 

18  reported  as  long-term  capital  gain.  The  Commissiosaer  determiiied 

tat  "^such  gain  is  taxable  as  ordinary  iBieome  is&  th®  amoumt  of 

i, 298. 74'*  and  increased  Mrs.  Heber 's  taxable  incone  by  that  amount. 

-R.  64.) 

The  Tax  Court  held  (I-R.  65-74)  that,  since  Mrs.  Heber  prepared 

>r  returns  on  the  cash  method  of  accounting ,  she  was  taxable  only 


-  14  - 

upoE  receipt  of  amouiLts  paid  to  her  lisi  respect  to  her  life  estate  In  the 

Ftallerton  properties,  ai&d  th&t  she  was  esititled  to  depreciation. 

Therefore,  amounts  received  in  the  years  1956  throDush  1958  representing 

payments  from  the  Fullerton  properties  for  the  years  after  Deceaber  31, 

1952,  were  adjusted  to  decrease  1956  taxable  income  by  $3,243.05,  and 

to  increase  taxable  income  for  1957  and  1958  by  $8,149.46  and  $1,663.76, 

respectively.   (I-R.  71,  90,  96.)  The  Tax  Court  also  held  that  the  tax 

attributable  to  the  receipt  of  damages  as  a  result  of  the  decision  in 

Steeve  v.  Yaeger ,  supra ,  might  not  exceed  the  aggregate  of  the  increases 

in  her  taxes  for  the  years  1948  through  1952  had  the  allocable  portions 

been  included  in  her  gross  income  for  such  years  pursuant  to  Section 

1305  of  the  Internal  Revenue  Code  of  1954.  Consequeimt  ly ,  1957  income 

tax  was  increased  by  $1,915.68.   (I-R.  71'°72,  90.) 

With  respect  to  Miss  Yaeger,  the  Commissioner's  statutory  notice 

of  deficiency  increased  her  taxable  income  for  the  year  1955  by 

$7,207.88.  He  explained  this  action  by  stating  (I'-'R*  64) s 

(a)  It  is  determined  that  your  income  from   the 
"Pullerton  Properties"  totaled  $11,990,62  instead  of 
the  $4,782.74  reported  on  your  Inisome  tax  return  for 
1955. 

The  Commissioner  also  decreased  Miss  Yaeger °s  taxable  income  by  the 

$2,400  management  fee  which  the  court  in  Steeve  v.  Yaeger ,  supra , 

ruled  should  be  returned  to  the  net  income  of  th®  Fullerton  properties. 

The  Commissioner  increased  Miss  Yaeger "s  taxable  income  for  the  years 

1956  through  1958  by  determining  that  the  entire  net  income  of  the 

Fullerton  properties  during  each  of  these  years,  rather  than  one=-half 

of  the  net  income  as  reported  by  Miss  Yaeger,  should  be  included  in 
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l»r  taxable  lacone.   (I-R.  64.)  The  Comlssloner  further  determined  In 
lie  deficiency  notice  that  Miss  Taeger  was  not  entitled  to  deductions 
II  the  respective  amounts  of  $9,086.39  amd  $3,766.32  during  1955  and 
157  as  a  result  of  payments  on  the  Judgment  awarded  Mrs.  Heber  in  the 
tcision  Steeve  v.  Yaeger ,  supra.   (I-R.  64-65.) 

The  Tax  Court  held  (I-R.  74)  that  Miss  Yaeger  was  taxable  in  the 
«ars  1955  through  1958  on  only  half  the  oiet  reisital  income  frcxn  the 
illerton  properties  as  ordinary  income.    To  protect  the  revenue, 
le  Commisflioner  has  filed  a  petition  for  review  against  Miss  Yaeger 
f.-R.  97-100)  ,  contending  in  the  alternative  that  all  the  income 
*om  the  properties  was  taxable  to  her,  so  that  in  the  event  this 
>urt  should  reverse  the  Tax  Court  and  should  h(Q)ld  that  Mrs.  Heber 
I  not  taxable  on  amounts  she  received  from  the  properties,  such 
lounts  would  be  taxable  to  Miss  Yaeger. 
I       SPECIFICATION  OF  ERRORS  RELIED  WOn   BY  TSE   COHMZSSIOMER 

In  the  event  this  Court  should  reverse  the  Ta:^  Court  &md 
lould  hold  that  Mrs.  Heber  and  Miss  Yaeger  during  the  taxable  years 
>55  through  1958  did  not  each  own  a  one°>half  interest  in  the 

icome  produced  by  the  Fullerton  properties,  and,  ther®f©r©; 

I 

'°8.  Heber  is  not  taxable  on  payments  she  received  in  those  years 

*om  Miss  Yaeger  under  the  termination  agreement  of  Aiisgust  10,  1944, 

i   her  share  of  such  rental  income,  then  the  Tax  Court  should  also 

\i   reversed  with  y®«pect  to  Miss  Yaeger,  and  the  entire  amount  of  the 

}ntal  Income  should  be  held  to  be  taxable  income  to  Miss  Yaeger 

iring  the  years  involved. 


'  The  Tax  Court  also  sustained  (I-=R.  74)  the  CoaTOlssioner''s  disal" 
>wance  of  deductions  in  1955  and  1957  which  are  not  her©  involved. 
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SUMMABY  OF  ARGUMENT 

1.  Mrs.  Heber's  share  of  rental  Incone  from  the  Fullerton  propertlei 
which  she  received  in  1956  through  1958,  is  taxable  as  ordinary  income 
rather  than  as  capital  gain.  The  Tax  Court  correctly  held  that  even  if 
the  termination  agreement  effected  a  sale  of  Mrs.  Heber*s  partnership 
interest,  her  share  of  the  rental  income  from  the  properties  is  taxable 
as  ordinary  income.  If  Mrs.  Heber  sold  her  partnership  interest,  what 
she  received  for  that  interest  was  a  life  estate  in  one-half  of  the 
Fullerton  properties,  as  the  California  state  court  decision  involving 
the  taxpayers  here  so  holds.  This  decision  is  controlling  as  to  the 
nature  of  Mrs.  Heber 's  property  interest.  If  there  was  a  sale  or       i 
exchange  in  1944,  Mrs.  Heber  had  gain  or  loss  in  that  year  in  the 
amount  of  the  difference  between  the  value  of  the  life  estate  she  re- 
ceived and  the  value  of  the  partnership  interest  she  gave  up;  but 
regardless  of  whether  she  had  gain  or  loss  in  1944,  the  fact  remains 
that  she  received  a  life  estate  from  which  she  realized  income  in 
the  taxable  years  1956  through  1958,  in  the  form  of  rent  which  is 
taxable  as  ordinary  income  rather  than  as  capital  gain.  Under  Section 
61(a)  of  the  1954  Code,  taxable  income  includes  all  gains,  from  what- 
ever source  derived,  including  rents.   What  Mrs.  Heber  received  was 
her  share  of  the  rents,  issues  and  profits  fr<MD  her  ownership  in- 
terest, taxable  as  ordinary  income  and  not  as  capital  gain. 

The  capital  gains  provisions  are  narrowly  construed,  and  where 
Mrs.  Heber  retained  the  normal  incidents  of  ownership,  without  any 
shift  of  economic  benefit  or  control  of  the  property,  capital  gains 


-  17  - 
eataent  should  be  denied.  The  capital  galms  provisions  do  not  warrant 
tending  capital  gains  treatment  to  annual  receipts  derived  from   a 
ntinulng  risk-bearing  participation  in  the  future  income  of  an  asset. 

No  concession  of  Government  counsel  required  the  Tax  Court  to 
texmine  whether  there  was  a  sale  of  Mrs.  Heber*s  partnership  interest. 
nee  Mrs.  Heber*s  receipt  of  a  life  estate  is  acknowledged  and  must  be 
cepted  in  view  of  the  California  court's  decision »  there  was  no 
cessity  for  the  Tax  Court  to  determine  whether  the  1044  agreement 
suited  in  a  sale  of  her  partnership  interest.  Moreover ,  it  is  well 
ttled  that  the  parties  to  a  case  may  not  stipulate  an  issue  of  law, 
d  when  they  undertake  to  do  so  such  stipulation  is  not  binding  upon 
e  court ,  for  the  legal  effect  of  a  tramsaction  is  &   question  of  law. 
prevent  injustice,  a  federal  court  may  disregard  and  set  aside  a 
ipulation  which  has  been  inadvertently  entered  into  by  @®v®rninemt 
unsel. 

There  was  no  sale  of  a  capital  asset.  The  record  shows  that  there 
re  no  negotiations  for  sale  such  as  normally  accompany  the  sale  of 
operty;  there  is  no  language  in  the  termination  agreement  consonant 
th  a  sale  or  exchange;  provisions  in  the  termination  agreement  in- 
cate  that  the  parties  intended;,  as  the  California  state  conart 
asonably  concluded,  that  Mrs.  Heber  should  have  a  vested  interest 
.  the  properties  themselves,  not  merely  the  right  t©  income.  ThuSj, 
le  agreement  provided  that  both  parties  should  agree  with  respect 
"  contracting  any  indebtedness;  that  both  dispose  of  all  properties 
:cept  Parcels  1  and  2:  and  that  each  had  the  right  to  invade  the 
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corpus  of  the  properties  If  the  aet  Incone  should  be  Insufficieat  to  care 
for  them  in  the  event  of  Illness,  want,  or  other  necessity.  Mrs.  Heber's 
understanding  of  her  property  interest  is  shown  by  the  fact  that  she 
reported  the  net  income  from  the  properties  as  ordinary  income  until 
1957.  The  parties  simply  changed  the  nature  of  their  ownership  in- 
terests in  the  Fullerton  properties  and  Mrs.  Heber  continued  to  be 
entitled  to  one-half  of  the  rent  income  during  her  lifetime.  In  con- 
trast to  the  usual  sale,  there  was  no  fixed  amount  stated  as  the 
''purchase  price" ,  no  assets  were  pledged  for  its  payment ,  Miss  Taeger 
was  not  personally  liable ,  no  down  payment  was  made ,  and  no  other 
assets  were  pledged  or  guaranty  given.  Mrs.  Heber  bears  the  risk  of 
whether  the  properties  will  prove  productive  in  the  future. 

2.   In  the  alternative,  if  this  Court  reverses  the  Tax  Court  oB 
Mrs.  Heber *s  appeal,  the  Tax  Court  should  also  be  reversed  on  the 
Commissioner's  appeal  against  Miss  Yaeger.   In  that  event,  it  is 
urged  that  one-half  the  net  rental  income  held  by  the  Tax  Court  to 
be  taxable  to  Mrs.  Heber  as  ordinary  income  actually  belongs  to  Miss 
Yaeger  and  was  paid  to  Mrs.  Heber  as  purchase  money.  Thus  it  should 
be  taxed  to  Miss  Taeger  as  ordinary  income  (rent) ,  with  the  result 
that  she,  as  the  sole  owner  of  the  Fullerton  properties,  is  taxable 
on  the  entire  income  from  them. 

ARGUMENT 
I 

MRS.  HEBER'S  SHARE  OF  RENTAL  INCOME  FROM  THE 
FULLERTON  PROPERTIES,  RECEIVED  IN  1956  THROUGH 
1958,  IS  TAXABLE  AS  ORDINARY  INCOME  RATHER 
THAN  AS  CAPITAL  GAIN 
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The  sole  Issue  on  these  appeals  Is  as  to  how  that  portion  of  rental 
.coae  fro*  the  Pullerton  properties  which  was  paid  over  to  Mrs.  Heber 
.  the  taxable  years  (1956  through  1958)  should  be  treated.  Mrs.  Heber 
intends  (Br.  8-27)  that  the  terainaticn  agreenent  of  August  10,  1944, 
lecuted  by  her  and  Miss  Yaeger  (Ez.  9~I,  Z-B.  118-126)  resulted  in 
ther  a  purchase  or  exchange  of  Mrs.  Heber *s  jpirtmership  interest, 
ich  was  a  capital  asset,  and  that  under  Section  1201  of  the  Internal 
venue  Code  of  1954,  she  is  entitled  to  report  what  she  received  as 
pital  gain.  However,  the  Tax  Court  sust&ined  the  Ccomissioner's 
termination  that  the  amounts  paid  to  Mrs.  Heber  were  taxable  as 
'dinary  inc<»ie  rather  than  as  capital  gain.  I>9eisi®n  was  based  upon 
.)  approval  and  acceptance  of  the  holding  in  Steeve  [Heb@r]  v.  Yaeger , 
15  Cal.  App.  2d  455,  302  P.  2d  704  (H-R.  46),  that  Mnder  the  termina- 
.on  agreement  of  1944  Mrs,  Heber  received  a  life  estate  in  an  undivided 
&e-half  of  the  Fullerton  properties  and  (2)  a  holding  that  it  was 
material  whether  or  not  Mrs.  Heber  had  sold  her  former  partnership 
interest  to  Miss  Yaeger  in  return  for  this  life  ©stat®,  since  the 
&come  fr<»  the  Fullerton  properties  she  received  would  in  any  ©vent 
i   taxable  to  her  as  ordinary  iffiicome,  W®  submit  that  the  Tax  Couart 
%a   correct  and,  accordingly,  that  there  is  no  merit  to  Mrs.  H©ber's 
intention. 

A.  The  Tax  Coxtrt  correctly  held  that  g  even  if  the 


Heber  *s  partnership  interest ;,  her  ®h&ge  of  tfc® 
rental  Ineom®  from  th©  properties  is  t&xable 
as  ordinary  income 

One  of  Mrs.  Heber 's  principal  contentions  (See  Br,  22)  is  that  the 

ax  Court  erred  in  not  determining  whether  the  Aisngust  lO,  1^44  „ 


termination  agreement  resulted  In  a  sale  or  exchange  of  her  partnership 
Interest  for  a  life  estate  in  one-half  of  the  Fullerton  properties.   But 
It  was  plainly  unnecessary  for  the  Tax  Court  to  make  such  a  determination, 
As  that  court  said  (fn.  7,  R.  71),  the  only  questions  which  would  be 
resolved  by  such  a  determination  are  (1)  whether  Mrs.  Heber  had  gain 
or  loss  in  1944  upon  her  receipt  of  the  life  estate  and  (2)  the  cor- 
rect bases  of  Mrs,  Heber  and  Miss  Yaeger  in  the  respective  assets- 
questions  which  are  not  presented  in  this  case. 

Assuming  that  Mrs.  Heber  sold  or  exchanged  her  partnership  interest, 
what  she  received  for  that  interest  was  a  life  estate  in  one-half  of 
the  Fullerton  properties.  This  is  Indisputable  in  view  of  the  state 
court  decision  in  Steeve  v.  Yaeger ,  supra ,  which  is  controlling  as  to 
the  nature  of  Mrs.  Heber *s  property  interest.    If  there  was  a  sale 
or  exchange  in  1944,  Mrs.  Heber  had  gain  or  loss  in  1944  in  the  amount 
of  the  difference  between  (1)  the  value  of  the  life  estate  she  re- 
ceived  and  (2)  the  value  of  the  partnership  interest  she  gave  up. 
But  we  are  not  concerned  here  with  Mrs.  Heber 's  liability  for  tax  in 
1944.  And,  regardless  of  whether  she  had  gain  or  loss  in  1944,  the 

3/  See  Commissioner  v.  Sunnen ,  333  U.S.  591,  598;  Morgan  v.  C<mD±^-_ 

sioner,  309  U.S.  78,  80,  rehearing  denied,  309  U.S.  626;  Commissioner 

v.  Siegel,  250  F.  2d  339  (C.A.  9th);  Goo Id  v.  Commissioner,  182  F.  2d 
573  (C.A.  9th)  . 

4/  Capital  gain  is  "gain  from  the  sale  or  exchange  of  a  capital  asset** 
Section  1222(3)  of  the  1954  Code,  supra) ;  the  "gain  from  the  sale  or 
other  disposition  of  property  shall  be  the  excess  of  the  amount 
realized  therefrom  over  the  adjusted  basis"  (Section  1001(a));  and 
the  "amount  realized  from  the  sale  or  other  disposition  of  property 
shall  be  the  sum  of  any  money  received  plus  the  fair  market  value 
of  the  property  (other  than  money)  received"  (Section  1001(b)).   Since 
a  life  estate  is  "property  (other  than  money) ,"  it  is  only  the  "fair 
market  value"  of  the  life  estate  that  enters  into  the  computation  of 
capital  gain. 
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i:t  renains  that  she  received  a  life  estate  fr<»  which  she  realized 
r.oBe  in  the  taxable  years  Involved  here  (1956  through  1958)  in  the 
I'M  of  rent,  which  is  taxable  as  ordinary  income  rather  than  as  capital 

iin. 

I   If  Mrs.  Heber  is  arguing  that  the  life  estate  and  the  inccme  from 
should  be  treated  as  one  and  the  same  thing,  there  is  no  merit  in 
i>  argument.  The  rental  payments  to  Mrs.  Heber,  being  rent,  were 
Unary  Income  unless  they  constituted  a  part  of  the  sales  price  of 
r  partnership  Interest.   But  they  obviously  did  not  (assuming  there 
3  a  sale) .  What  she  received  for  her  partnership  Interest  was 
roperty"  consisting  of  a  life  estate  in  one-half  of  the  Fullerton 
spertles,  not  the  cash  payments  of  rent  which  were  made  to  her.  The 
at  was  income  from  her  property  interest,  the  life  estate,  mot  a 
jrment  made  to  her  by  Miss  Yaeger. 

Section  61(a)  of  the  Internal  Eevenue  Code  of  1954,  supra ,  provides 
at  taxable  income  includes  all  gains  from  whatever  source  derived 
eluding  rents.   Section  1.61-8  of  Treasury  Eegulatioms  on   Income  Tax 
954  Code)  provides  that  gross  income  Includes  rentals  received  or 
crued  for  the  occupancy  of  real  estate  or  the  use  of  personal 
operty.  Under  the  facts  presented  here,  what  Mrs.  Heber  received 
s  her  share  of  the  rents,  issues  and  profits  fron  her  ownership 
terest ,  taxable  as  ordinary  income,  and  not  as  capital  gain.  See 
st  V.  Commissioner.  155  F.  2d  121,  157  F.  2d  331  (C.A.  9th).   Indeed, 
s.  Heber  continued  to  receive  the  same  share  of  proceeds  from  the 
llerton  properties  after  the  agreement  that  she  had  before.   Income 
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is  taxable  to  the  one  who  earns  it,  or  the  one  who  owns  the  property 
which  gives  rise  to  the  income.   Lucas  v.  Earl,  281  U.S.  111.  Joint 
tenancy  and  tenancy  in  common  both  consist  of  undivided  interests  in 
property,  and  the  net  income  from  property  so  held  is  generally  taxable 
in  proportion  to  shares  of  ownership  in  the  property.   I.T.  2082, 
III-2  Cum.  Bull.  176  (1924). 

The  capital  gains  provisions  have  always  been  narrowly  construed 
to  protect  the  revenue  and  to  deny  the  preferential  lower  rates  to 
taxpayers  attempting  to  cloak  ordinary  business  inccxne  as  the  proceeds 
of  the  sale  of  a  capital  asset.  Corn  Products  Co.  v.  Commissioner, 
350  U.S.  46,  52;  Hort  v.  Commissioner,  313  U.S.  28,  31.  Here  there 
was  neither  form  nor  substance  of  a  sale.  Mrs.  Heber  retained  the 
normal  incidents  of  ownership,  without  any  shift  of  economic  benefit 
or  control  of  the  property  purportedly  transferred.   Transactions 
"which  do  not  vary  control  or  change  the  flow  of  economic  benefits, 
are  to  be  dismissed  from  consideration."  Higglns  v.  Smith,  308  U.S. 
473,  476.   It  is  clear  that  Congress  never  intended  to  accord  capital 
gains  treatment  to  anything  more  than  a  realization  upon  the  present 
value  of  an  asset  at  the  time  of  its  transfer,  and  that  any  application 
of  the  provisions  that  permits  the  fruits  of  a  continued  sharing  in 
the  future  gains  and  profits  produced  by  the  asset  to  be  taxed  only 
as  capital  gains  would  be  basically  offensive  to  the  purposes  of  the 
capital  gains  provisions.  Thus  the  reason  given  for  the  special  tax 
treatment  first  accorded  to  capital  gains  by  the  Revenue  Act  of  1921 
was  that  (H.  Rep.  No.  350,  67th  Cong.,  1st  Sess. ,  pp.  10-11  (1939-1  Cw 
Bull.  (Part  2)  168,  176)): 
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The  sale  of  fans,  mineral  properties,  and  other 
capital  assets  Is  nov  seriously  retarded  by  the  fact 
that  gains  and  profits  earned  over  a  series  of  years 
are  under  the  present  law  taved  as  a  lump  sum  *  *  * 
In  the  year  In  which  the  profit  is  realized. 

»  only  thing  that  was  Intended  to  be  given  proferentlal  treatment  was 

»  realization,  by  a  sale,  of  "gains  and  profits  earned  over  a  series 

years"  In  the  past  and  thus  reflected  In  the  present  value  of  the 

set  at  the  time  of  the  sale. 

The  same  limitation  Is  Implicit  in  the  requirement  of  the  statute 
at ,  for  capital  gains  treatment  the  asset  must  have  been  held  for  a 
Bted  period  (now  six  months)  prior  to  its  "sale,"  a  requirement  that 
kes  sense  only  if  the  gain  realized  and  accorded  capital  gains  treat- 
at  represents  values  that  accrued  during  that  period — i.e.,  up  to, 
t  not  after  the  date  of  the  sale. 

The  conclusion  is  equally  dictated  by  the  Simpreme  Court's  repeated 
cognition  that  the  purpose  of  the  capital  gains  provisions  was  to 
ford  relief  fr<»n  the  application  of  the  steeply  progressive  ordinary 
tes  to  the  realization  in  a  single  year  of  values  that  may  have 
crued  over  many  years  in  the  past.  Coanmissioner  v.  Gillette  Motor 
^,  364  U.S.  130,  134;  Commissioner  v.  P.  G,   Lake,,  Inc. ,  356  U.S. 
0,  265;  Burnet  v.  Harmel,  287  U.S.  103.  That  purpose  obviously 
•s  not  warrant  extending  capital  gains  treatmeioit  to  a^nnual  receipts 
rived  from  a  continuing  risk-bearing  participation  in  the  future 
come  from  the  asset. 

The  case  of  Commissioner  v.  Peterman ,  118  F.  2d  973  (C.A.  9th), 
volving  an  Involuntary  tax  sale  of  realty,  contrary  to  the  taxpayer's 
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contention  (Br.  16)  Is  in  no  way  analogous.  The  other  cases  relied  upon 

by  the  tascpayer  (Br.  22,  25-26)  are  also  inapposite.  Those  cases — 

United  States  v.  Adamson ,  161  F.  2d  942  (C.A.  9th);  McAllister  v. 

CCTBMissioner,  157  F.  2d  235  (C.A.  2d);  Bell's  Estate  v.  Commissioner, 

137  F.  2d  454  (C.A,  8th),  and  Estate  of  Camden  v.  Commissioner,  139  F. 

2d  267  (C.A.  6th) — deal  with  gain  from  the  sale  of  capital  assets,  not 

the  treatment  of  income  derived  from  such  assets. 

B.  The  Tax  Court  was  not  required  to  determine  whether 
there  was  a  sale  of  Mrs,  Heber's  partnership 
interest 

Mrs.  Heber  asserts  (Br.  11-12,  23-24)  that  the  Tax  Court  incor- 
rectly ignored  a  so-called  "stipulation"  by  Qovernment  covmsel  and 
decided  the  case  on  an  "irrelevant  theory  of  its  own"  (Br.  11).  The 
fact  is  that  Government  counsel  conceded  (II-R.  14)  that,  if  a  sale 
occurred  in  1944,  "the  payments  made  by  Miss  Taeger  to  Mrs.  Heber 
would  simply  be  consideration  for  the  sale  of  a  capital  asset,  that 
this  would  be  capital  gains,  but  in  that  event  Miss  Yaeger  would  be 
taxable  on  the  entire  income  from  the  property."  Obviously,  counsel 
was  referring  to  a  sale  by  Mrs.  Heber  of  her  partnership  interest  as 
Including  her  entire  interest  in  the  Fullerton  properties  in  consid- 
eration of  cash  payments  by  Miss  Yaeger  in  the  amount  of  one-half  of 
the  rent.  The  concession  does  not  require  a  determination  as  to  whether 
there  was  a  sale  by  Mrs.  Heber  when,  as  is  so  clearly  true,  if  there 
was  a  sale  what  Mrs.  Heber  received  on  the  sale  was  a  life  estate 
rather  than  a  right  to  receive  one-half  of  Miss  Taeger *s  rental  income. 
Indeed,  as  the  Tax  Court  noted  (I-R.  21,  fn.  6),  Mrs.  Heber  makes  no 


;tt«ntion  that  she  sold  her  partnership  Interest  for  a  promise  to  pay 
tercentage  of  the  net  profits  to  her  and  thus  all  of  the  rent  belonged 
Miss  Yaeger  and  was  paid  to  her  (Mrs.  Heber)  only  as  purchase  money. 
I  follows  that ,  since  the  receipt  of  a  life  estate  Is  acknowledged — 
I  must  In  any  event  be  accepted  on  this  record  and  the  California 
irt*s  decision — there  was  no  necessity  for  the  Tax  Court  to  determine 
ither  the  1944  termination  agreement  resulted  In  a  sale  of  Mrs. 
>er*s  partnership  Interest. 

Moreover y  It  Is  well  settled  that  the  parties  to  a  case  may  not 
.pulate  an  Issue  of  law,  and  when  they  undertake  to  do  so  such 
.pulatlon  Is  not  binding  upon  the  court  and  will  be  disregarded, 
ice  the  legal  effect  of  a  transaction  Is  a  question  of  law.  Estate 
Sanford  v.  Commissioner,  308  U.S.  39,  51,  rtthoftrlng  denied,  308 
I.  637;  Swift  &  Co.  v.  Hocking  Valley  Ry.  Co. ,  243  U.S.  281,  289; 
i   Angeles  Shipbuilding  k   Drydock  Corp.  v.  United  States,  289  F.  2d 
I,   231  (C.A.  9th);  Davis  v.  Commissioner,  241  P.  2d  701,  703  (C.A. 
i»);  Daugaard  v.  Hawkeye  Security  Insurance  Co. ,  239  F.  2d  351,  354 
A,  8th);  Commissioner  v.  Union  Pac.  R.  Co. ,  188  F.  2d  950  (C.A.  2d); 
ibb  V.  Commissioner,  121  F.  2d  1015  (C.A.  5th);  Lomdom-Butte  Gold  M._ 
p.  V.  Commissioner.  116  F.  2d  478,  479-480  (C.A.  10th). 
I   It  is  also  to  be  noted  that  a  federal  court  may  disregard  and  set 
Lde  a  stipulation  which  has  been  inadvertently  entered  into  by 
tremment  counsel.  American  Food  Products  Co.  v.  United  States,  73 
1.  01.  526;  Federal  Export  Corp.  v.  United  States,  25  F.  Supp.  109, 
1  (Ct.  CI,),  certiorari  denied,  308  U.S.  590;  Rule  31(b)(5),  Rules 
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of  Practice,  Tax  Court  Rules  of  the  United  States  (Rev.  1958,  1964  ed.). 
This  Court  so  pointed  out  In  Berry  v.  Coamlssloner ,  254  F.  2d  471,  relied 
on  by  Mrs.  Heber  (Br.  24)  and  that  case  was  merely  remanded  for  clarifi- 
cation of  the  stipulation. 

-5/ 
The  factual  situation  In  Bursteln  v.  United  States   ,  232  F.  2d 

19  (C.A.  8th)  differs  materially  from  the  case  now  under  consideration. 
The  Bursteln  case  related  to  a  stipulation  as  to  essential  facts 
necessary  to  detezmlne  the  amount  of  damages  Involved  In  the  action, 
and  did  not  relate,  as  here,  to  a  legal  theory  or  conclusion  to  be 
drawn  from  the  facts. 

C.  There  was  no  sale  of  a  capital  asset 
Mrs.  Heber* 8  counsel  admitted  (II-R.  10)  that  there  were  no  ne- 
gotiations for  sale  such  as  normally  accompany  the  sale  of  property. 
There  Is  no  language  In  the  termination  agreement  consonant  with  a 
sale  or  exchange.  The  preamble  of  the  agreement  states  (I-R.  121) 
that  the  parties  desired  "to  clarify  and  modify  the  terms"  of  the  1939 
co-partnership  agreement  and  deeds,  and  "covenant  and  agree  by  the  temi 
hereof  to  partition  and  divide  said  properties".  The  termination 
agreement  further  provided  (I-R.  123)  that  no  Indebtedness  should  be 
contracted  on  the  properties  without  the  concurrence  of  both  parties, 
that  each  must  sign  any  document  necessary  to  renew  existing  Indebted- 
ness; that  If  the  net  Income  of  the  properties  should  be  Insufficient 
to  care  for  both  parties  In  the  event  of  Illness,  want,  or  other 
necessity,  either  could  use  so  much  of  the  principal  or  corpus  of  the 
properties  as  necessary  for  her  maintenance  and  care;  that  (I-R.  122) 


5/  The  taxpayer's  brief  (p.  24)  Inadvertently  cites  this  case  as 
Bernstein  vs.  U.  S.  ,  253  F  2d  19  (C.A.  Mo.  1956)." 


Hth  parties,  not  Miss  Yaeger  alone,  agreed  to  dispose  of  all  property 
)  the  fomer  partnership  except  Parcels  1  and  2  and  to  use  the  proceeds 
rard  payment  of  the  Indebtedness  on  those  parcels;  and  that  (I-R.  124) 
ish  party  was  entitled  to  a  yearly  accounting  of  net  profits.  The 
Tlous  transfers  necessary  to  carry  out  the  agreement  were  by  deeds 
rich  were  duly  recorded.   (I-R.  45-46,  Exs.  10=J,  11-K,  and  13-M.) 
[reover,  Mrs.  Heber's  understanding  of  her  property  interest  Is  shown 
)  the  fact  that  she  reported  the  net  Income  from  the  properties  as 
idlnary  income  until  1957.   (I-R.  62.)  Mot  to  be  overlooked,  also, 
.  the  fact  that  the  parties  simply  changed  the  nature  of  their  owner- 
ilp  Interests  in  the  Fullerton  properties,  albeit  in  such  a  way  that 
Is.  Heber  continued  to  be  entitled  to  one-°half  of  the  rent  income 
Iring  her  lifetime. 

I   Mrs.  Heber's  att^ipt  to  show  that  the  termination  agreement  was 
:'t  a  true  agreement  (Br.  5-6,  II-R.  8)  Is  controverted  by  the  refusal 
:!  the  California  court  to  rescind  the  agreement.   Steev®  v.  Yaeger , 
ipra.  As  the  Tax  Court  concluded,  we  must  accept  th©  termination 
i;reement ,  as  interpreted  by  the  Callforniai  court ,  in  defining  the 
:..'operty  Interests  of  the  parties.  Commissioner  v.   Siannem ,  333  ¥.S,  591 1 


''  The  record  shows  that  in  1939  Mrs.  Heber's  initial 
»e  partnership  properties  was  approximately  $4,500  (Ex.  15'"¥)  5  that 
:  the  time  of  the  termination  agreement  her  Interest  in  the  net 
)rth  of  the  partnership  was  approximately  $12,450  (Ex.  17)5  and 
lat  she  had  received  approximately  $80,000  from  her  partnership 
iterest  from  1944  to  1963  (II-R.  52),  approximately  $60,000  of 
lich  was  in  the  years  1954  through  1958  (Ex.  14-M) .   She  had  re- 
'ilved  the  benefit  of  a  distribution  from  corpus  when  she  was  ill 
Id  the  income  from  the  properties  was  Insufficient  for  her  case, 
Steeve  v.  Yaeger ,  supra.) 
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Morgan  v.  Commissioner ,  309  U.S.  78;  Cqanlssloner  v.  S legal,  250  F.  2d 
339  (C.A,  9th);  Goold  v.  Commissioner,  182  P.  2d  573  (C.A,  9th). 

In  contrast  to  the  instant  transaction,  the  usual  sale  Is  a  transfer 
of  property  In  which  the  transferor  completely  severs  his  relationship 
to  the  property  and  receives  either  full  payment  in  cash,  or  a  promise 
to  pay  a  fixed  amoiint,  secured  by  the  pledging  of  other  assets  or  the 
personal  liability  of  a  solvent  guarantor,  or  paid  by  a  substantial 
down  payment,  with  the  property  itself  pledged  to  secure  the  payment 
of  the  balance  of  the  purchase  price.  Here  no  fixed  amount  was  stated 
as  the  "purchase  price" ,  no  assets  were  pledged  for  its  pajnaent ,  Miss 
Yaeger  was  not  personally  liable,  no  down  payment  was  made,  and  no 
other  assets  were  pledged  or  guaranty  given.  The  rents  she  will 
receive  in  the  future,  are  entirely  dependent  on  what  Income  is  pro- 
duced by  the  properties  and  she  bears  the  risk  of  whether  the  prop- 
erties will  prove  productive. 

II 

IF  THIS  COURT  REVERSES  THE  TAX  COURT  ON  MRS.  HEBER*S 
APPEAL,  THE  TAX  COURT  SHOULD  ALSO  BE  REVERSED  ON  THE 
COMMISSIONER'S  APPEAL  AGAINST  MISS  YAEGER 

The  Ccnamissloner  determined  deficiencies  against  Miss  Yaeger  for 
the  years  1955  through  1958  in  the  total  amount  of  $14,109.04,  re- 
sulting from  Issues  on  appeal  and  some  that  are  not  here  involved. 
(I-R.  9-14.)  Under  the  Tax  Court's  decision,  there  are  deficiencies 
for  those  years  of  $5,902.23  (I-R,  87)  as  to  which  Miss  Yaeger  has 
not  appealed.  H 

The  Commissioner's  primary  position,  set  forth  in  the  earlier 
portions  of  this  brief,  is  that  the  Tax  Court  was  correct  in  taxing 


i-half  th«  rental  Incoae  froa  the  Fullerton  properties  to  Mrs.  Beber. 

jever,  the  CoBMlssloner  has  filed  a  petition  for  review  against  Miss 

iger  (I-B.  97-100)  to  protect  the  revenue  and  we  urge,  In  the  al- 

snatlve,  that  the  one-half  of  the  net  rental  lncc«e  held  by  the  Tax 

irt  to  be  taxable  to  Mrs.  Heber  as  ordinary  incone  actually  belonged 

:Mlss  Yaeger  and  was  paid  to  Mrs.  Heber  as  purchase  money.   Thus, 

t should  be  taxed  to  Miss  Yaeger  as  ordinary  Income  (rent),  with 

ti  result  that  she,  as  the  sole  owner  of  the  Fullerton  properties, 

[taxable  on  the  entire  Income  from  thea. 

CONCLUSION 

I  On  Mrs.  Heber 's  appeal,  the  decision  of  the  Tax  Court  Is  correct 

I  should  be  affirmed.   If  this  Court  reverses  the  Tax  Court  on  Mrs. 

iMr's  appeal,  the  Court  should  also,  on  the  Coomlssloner's  appeal, 

rerse  the  Tax  Court's  decision  as  to  Miss  Yaeger.   If  this  Court 

rizms  the  Tax  Court  on  Mrs.  Heber 's  appeal,  the  Coamlssloner's 

>tectlve  petition  for  review  against  Miss  Yaeger  should  be  dismissed. 

Respectfully  guhmltted, 

RICHAED  M.  BOEERTS , 

Acting  Assist&s.t  Attorney  General. 

MFYER  K)THVAC5S, 

MEL?A  M.  GEAFEY, 

CAROLYN  R.  JUST, 

Attori^eys , 

Dep&rtmez.t  of  Justice, 
TasM-igton,   D.   C.    20530. 

TamER,    1965. 
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CERTIFICATE 
I  certify  that,  1.  connection  ,1th  the  prep«.tlon  of  this  brief, 
,  h.ye  ex»lned  Rules  18  .nd  19  of  the  United  States  Court  of  Appeals 
,or  the  Hlnth  circuit,  and  that.  In  my  opinion,  the  foregoing  brief 
Is  in  full  compliance  with  those  rules. 

Dated!  -Ooy  <"  "**• 


CAROLYN  R.  JUST, 
Attorney. 


No.  20086 
(A  companion  case  to  No.  20085) 

IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Emma  M.  Heber  and  Estate  of  Henry  D. 

Heber,  Deceased,  Emma  M.  Heber, 

Administratrix, 

Petitioner  and  Appellant, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent  and  Appellee. 


Appeal  Frcm  the  Tax  Court  of  the  United  States. 


APPELLANT'S  OPENING  BRIEF 


Edward  Little,  i^   jf 

Suite  610,  "^   - 

629  South  Spring  Street,  ^^^^  i  |(^^.^ 

Los  Angeles,  California  90014,      F'f,,    < 

Counsel  for  Petitioner  and  Appellant.  "'</£),  CiEf^f^ 


JeflEries  Banknote  Company,  Los  Angeles  —  MA  7-9514 


TOPICAL  INDEX 

Page 

Statement  disclosing  basis  of  jurisdiction  of  the  Tax  Court 
and  of  the  Court  of  Appeals  for  the  Ninth  Circuit  and  brief 
summary  of  facts  and  issues 1 

Relationship  of  this  appeal  with  the  companion  case  of 
Commissioner  of  Internal  Revenue,  Petitioner,  vs.  Lillian 
E.  Yaeger,  Respondent,  No.  20085 2 

Statement  of  issues 3 

Statement  of  facts 4 

Specification  of  errors 7 

Argument 8 

Undisputed  basic  realities 8 

Sale  or  exchange  of  a  capital  asset  in  consideration  of  a 
wholly  different  bundle  of  rights  or  thing  of  value 1 1 

Analysis  of  Petitioner  Heber's  substantive  position  and 
applicable  legal  precedents  —  analogy  to  involuntary 
conversion 15 

Analogy  to  an  annuity 16 

Analysis  of  the  problem  from  the  standpoint  of  an  identical 
transfer  and  exchange  of  considerations,  if  the  same  were 
to  occur  between  unrelated  parties,  rather  than  related 
principals 19 

Monies  received  by  Petitioner  Heber  not  attributable  to 
identifiable  assets  solely  —  analogy  to  a  trust 20 

Sale  or  exchange  giving  rise  to  capital  gain  or  loss 22 

The  Tax  Court's  irrelevant  theories  and  wrongful  con- 
clusions   23 

Conclusion 26 


— 11  — 
TABLE  OF  AUTHORITIES  CITED 

Page 

Cases 

Bell's  Estate  v.  Commissioner,  137  F.2d  454 

(C.A.  8   1943) 25 

Bernstein  v.  U.S.,  253  F.2d  19  (C.A.  Mo.  1956) _ 24 

Berry  v.  Commissioner,  254  F.2d  471  (C.A.  9  1958) 24 

Blair  v.  Commissioner,  300  U.S.  5  ( 1937) 26 

Camden,  Estate  of  v.  Commissioner,  139  F.2d  267 

(C.A.  6   1943) 25 

Commissioner  v.  Peterman,  et  al.,  118  F.2d  973 

(C.A.  9   1941) 16 

Commissioner  v.  Yaeger,  No.  20085 2 

Estate  of  Camden  v.  Commissioner,  139  F.2d  267 

(C.A.  6   1943) 25 

Heber,  et  al.  v.  Commissioner, 

T.C.  Docket  No.  4543-62 3 

McAllister  v.  Commissioner,  157  F.2d  235  (C.A.  2  1946)....  25 

Steeve  v.  Yaeger,  145  Cal.App.2d  455,  30  P.2d  704 6,  21,  26 

U.S.  V.  Adamson,  et  al.,  161  F.2d  942  (C.A.  9  1947) 22 

Yaeger  v.  Commissioner,  T.C.  Docket  No.  4496-62 2,  3 


—  Ill  — 
STATUTES 

Page 

Internal  Revenue  Code  of  1939 

Section  117,  et  seq.  (Section  1201,  et  seq.. 

Internal  Revenue  Code  of  1954) 7,8 

Section  117(a),  et  seq.  (26  U.S.C.A.,  Int. 

Rev.  Code  §  117(a),  et  seq.) 9 

Internal  Revenue  Code  of  1954 

Section  1201,  et  seq.  (Section  117,  et  seq., 

Internal  Revenue  Code  of  1939) - 7,  8 

United  States  Code  Annotated 

Title  26,  Int.  Rev.  Code  §  117(a),  et  seq. 
(Internal  Revenue  Code  of  1939, 
Section  117(a),  et  seq.).... 9 


TEXTS 
Merten's  Law  of  Federal  Income  Taxation 

Volume  3  A,  Section  21:26 25 

Volume  3  B,  Section  22:98,  p.  404 19 


No.  20086 
(A  companion  case  to  No.  20085) 

EN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Emma  M.  Heber  and  Estate  of  Henry  D. 

Heber,  Deceased,  Emma  M.  Heber, 

Administratrix, 

Petitioner  and  Appellant, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent  and  Appellee. 


Appeal  From  the  Tax  Court  of  the  United  States. 


APPELLANT'S  OPENING  BRIEF 


STATEMENT  DISCLOSING  BASIS  OF  JURISDIC- 
TION  OF  THE  TAX  COURT  AND  OF  THE  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT  AND 
BRIEF  SUMMARY  OF  FACTS  AND  ISSUES. 

The  Petitioner  (the  Appellant)  is  an  individual  tax- 
payer residing  in  the  City  of  South  Pasadena,  California. 
In  the  Tax  Court  proceeding  and  in  this  Appeal  Petitioner 
represents   herself   in   her   individual   capacity   and   as 
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Administratrix  of  the  Estate  of  Henry  D.  Heber,  de- 
ceased, her  late  husband. 

Petitioner,  Emma  M.  Heber,  and  her  late  husband, 
Henry  D.  Heber,  filed  timely,  joint,  cash  basis  personal 
income  tax  returns  for  the  calendar  years  1956,  1957 
and  1958  (the  years  here  involved)  with  the  District 
Director  of  Internal  Revenue  at  Los  Angeles,  California, 
and  paid  to  the  said  District  Director  the  tax  called  for 
by  the  said  returns.  The  District  Director  of  Internal 
Revenue  at  Los  Angeles,  California  and  the  Collection 
District  administered  by  him  is  within  the  jurisdiction 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit.  The  taxpayer's  Petition  to  the  Tax  Court  of  the 
United  States  [Tr.  Vol.  I  Document  No.  7,  p.  20-29] 
and  Petition  for  Review  [Tr.  Vol.  I  Document  No.  34, 
p.  104-112]  set  out  all  of  the  pertinent  jurisdictional 
allegations. 

Relationship  of  This  Appeal  With  the  Companion  Case 
of  Commissioner  of  Internal  Revenue,  Petitioner,  vs. 
Lillian  E.  Yaeger,  Respondent,  No.  20085. 

The  instant  appeal  was  consolidated  for  trial  before 
the  Tax  Court  of  the  United  States  with  the  case  of 
Lillian  E.  Yaeger  vs.  Commissioner  of  Internal  Revenue, 
T.C.  Docket  No.  4496-62.  The  two  cases  involve  defici- 
encies in  personal  income  tax.  The  Commissioner  of  In- 
ternal Revenue  has  taken  diametrically  opposed  positions 
in  the  two  cases,  both  before  the  Tax  Court  of  the  United 
States  and  in  these  Appeals  which  come  on  together  for 
hearing  before  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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Statement  of  Issues. 

This  case  involves  a  deficiency  in  personal  income 
taxes  for  the  calendar  years  1956,  1957  and  1958  in 
the  respective  amounts  of  $291.24,  $7,797.50  and 
$741.56  [Tr.  Vol.  I  Document  No.  29,  p.  96].  The 
case  was  heard  before  the  Honorable  William  M.  Fay, 
Judge  of  the  Tax  Court  of  the  United  States  at  Los 
Angeles,  California  on  December  2,  1963.  The  Tax 
Court  had  jurisdiction  over  the  issues  by  virtue  of  26 
U.S.C.A.  §  7442  et.  seq.  The  Tax  Court  entered  its 
Decision  on  December  2,  1964,  ordering  and  deciding 
that  there  was  a  deficiency  in  income  tax  of  Petitioner  as 
above  indicated.  This  Court  has  jurisdiction  to  review 
on  appeal  the  Decision  of  the  Tax  Court  of  the  United 
States  by  virtue  of  Section  7482  and  7483  of  the  In- 
ternal Revenue  Code  of  1954  (26  U.S.C.A.  §§7482 
and  7483). 

The  issues  before  this  Court  are  whether  there  was 
error  in  the  Tax  Court's  Decision  in  —  (a)  Heber  et  al 
vs.  Commissioner  [T.C.  Docket  No.  4543-62],  that  there 
was  an  aggregate  deficiency  in  personal  income  taxes 
in  the  amount  of  $8,830.30  for  the  reason  that  amounts 
received  by  Petitioner  Heber  during  the  years  in  question 
were  not  properly  capital  gain  as  treated  by  Petitioner 
Heber  but  should  be  reported  by  her  and  her  late  hus- 
band as  ordinary  income;  or  whether  in  (b)  Yaeger  vs. 
Commissioner  [T.C.  Docket  No.  4496-62],  there  should 
have  been  an  aggregate  deficiency  of  $14,109.04  [Tr. 
Vol.  I  p.  9]  for  the  reason  that  amounts  paid  by  Lillian 
E.  Yaeser  to  Petitioner  Heber  were  there  treated  as  a 


division  of  income  rather  than  capital  payments  for  the 
acquisition  of  a  capital  asset. 

Statement  of  Facts. 

Petitioner  Heber  and  her  late  husband  were  individual 
taxpayers  residing  in  the  City  of  South  Pasadena,  State 
of  California.  They  were  married  in  June  of  1947  [Tr. 
Vol.  II  Tax  Court  Transcript  p.  73]  and  Mr.  Heber 
passed  away  July  29,  1962  [Tr.  Vol.  II  Tax  Court 
Transcript  p.  73].  Petitioner  Emma  IVI.  Heber  is  a  regis- 
tered nurse  [Tr.  Vol.  II  Tax  Court  Transcript  p.  73]. 

On  September  2,  1939,  Petitioner  Heber  entered  into  a 
partnership  agreement  with  Lillian  E.  Yaeger,  under 
the  terms  of  which  they  acknowledged  that  they  were 
the  equal  owners  of  certain  real  properties  described 
therein  as  Parcels  1  and  2;  that  they  intended  to  acquire 
additional  properties  in  which  they  were  to  have  an  equal 
interest;  that  they  were  to  own  and  operate  these  and 
other  properties  as  equal  partners;  that  should  either 
partner  become  dissatisfied,  or  desire  to  withdraw,  that 
such  partner  should  not  be  permitted  to  do  so  before 
making  an  offer  to  either  sell  to  the  other,  or  purchase 
the  undivided  one-half  interest  in  the  fee  ownership  of 
properties  fully  owned  by  the  other  party;  and  that  in  the 
event  no  sale  occurred  within  a  period  of  thirty  days, 
then  the  partnership  was  to  be  dissolved  by  operation 
of  law.  (Joint  Exhibit  8-H).  After  execution  of  the  said 
partnership  agreement  on  September  2,  1939,  the  part- 
nership acquired  a  liquor  store  and  additional  properties 
designated  as  Parcels  3,  4,  5  and  6  which  were  vacant 
lots,  and  Parcel  7,  a  ranch  property  which  was  acquired 
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in  January  or  February  of  the  year  1944  [Tr.  Vol.  II 
Tax  Court  Transcript  p.  80].  All  of  the  said  properties 
are  described  in  a  document  designated  "Agreement" 
dated  August  10,  1944  (Joint  Exhibit  9-1). 

The  said  document  captioned  "Agreement",  dated 
August  10,  1944  (Joint  Exhibit  9-1),  is  a  written  dissolu- 
tion of  the  partnership,  calling  for  conveyances,  the  result 
of  which  was  to  place  the  fee  simple  title  to  all  of  said 
parcels  in  Lillian  E.  Yaeger  and  divest  Petitioner  Heber 
of  any  interest  therein.  The  consideration  for  such  trans- 
fers is  said  to  be  "a  life  interest  in  and  to  one-half  of  the 
rents,  issues  and  profits  for  and  during  the  period  of  her 
natural  life".  Petitioner  Heber  accepts  the  position  that 
the  said  document  captioned  "Agreement"  dated  August 
10,  1944  (Joint  Exhibit  9-1)  dissolved  the  existing  part- 
nership and  is  the  basic  instrument  which  purports  to 
fix  the  present  rights  of  the  parties.  Under  it  payments 
have,  from  time  to  time,  been  made,  the  nature  of  which 
is  the  principal  issue  in  these  two  cases.  Petitioner  Heber 
does  not  accept  the  proposition  that  said  document  is  in 
fact  an  "agreement",  or  that  she  can  be  bound  by  any  of 
its  descriptive  terms  or  any  of  the  language  used  therein. 
This  is  because  the  said  document  was  prepared  by  Lil- 
lian E.  Yaeger's  attorney  without  the  knowledge  of 
Petitioner  Heber,  and  because  Petitioner  Heber  was 
coerced  into  signing  the  said  document  without  having 
read  it,  and  without  the  benefit  of  counsel,  and  at  a  time 
when  she.  Petitioner  Heber,  was  ill.  [Tr.  Vol.  II  Tax 
Court  Transcript  p.  79]. 

After  the  signing  of  the  said  document  (Joint  Exhibit 
9-1)  on  August  10,  1944,  Parcels  3,  4,  5  and  6  were  sold 
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by  Lillian  E.  Yaeger,  along  with  the  liquor  store,  and  the 
proceeds  of  such  sales  all  went  to  reduce  the  mortgages 
on  the  other  properties  acquired  and  then  owned  by 
Yaeger.  No  benefit  inured  to  Petitioner  Heber  as  a 
result  of  these  sales  [Tr.  Vol.  II  Tax  Court  Transcript  p. 
57  and  p.  70].  Petitioner  Heber  received  only  small  and 
spasmodic  payments  on  her  "life  income"  [Tr.  Vol.  II 
Tax  Court  Transcript  p.  50],  and  they  ceased  entirely 
from  1948  through  the  year  1953  [Tr.  Vol.  II  Tax  Court 
Transcript  p.  86]. 

For  some  time  after  the  document  of  August  10,  1944 
(Joint  Exhibit  9-1)  Lillian  E.  Yaeger  endeavored  to 
charge  to  Petitioner  Heber  depreciation,  a  manager's 
salary  and  other  improper  items,  and  co-mingled  funds 
from  the  properties  with  other  funds.  See  Steeve  vs. 
Yaeger,  145  Cal.App.2d  455,  30  P2d  704.  The  afore- 
said litigation,  i.e.  Steeve  vs.  Yaeger,  was  instituted  by 
Petitioner  Heber  (her  name  being  Steeve  before  her  mar- 
riage to  her  late  husband)  when  she  become  discouraged 
with  the  attitude  and  delinquencies  of  Lillian  E.  Yaeger. 
As  a  result  of  said  litigation,  and  a  judgment  in  favor  of 
Petitioner  Heber,  Yaeger  was  required  to  make  and  did 
make  large  payments  to  Petitioner  Heber  in  the  years 
here  in  question. 

From  and  after  the  critical  date  of  August  10,  1944 
until  1947,  personal  income  tax  returns  were  prepared 
for  both  Petitioner  Heber  and  Yaeger  by  a  Mr.  Hawk, 
public  accountant,  who  later  associated  Mr.  Stoy,  the 
present  auditor  and  accountant  for  Yaeger  [Tr.  Vol. 
II  Tax  Court  Transcript  p.  29].  Mr.  Hawk  and  Mr. 
Stoy  determined  Petitioner  Heber's  methods  of  report- 


ing  payments  received  from  Yaeger  and  established 
the  pattern  therefor  until  Heber  ultimately  obtained  inde- 
pendent advice  [Tr.  Vol.  II  Tax  Court  Transcript  p.  30 
and  pp.  81-82]. 

The  Respondent  Commissioner  of  Internal  Revenue  is 
in  agreement  with  Petitioner  Heber  that  if  there  was  a 
sale  or  exchange  of  a  capital  asset  (i.e.  a  partnership 
interest  or  fee  ownership  of  real  properties)  for  a  con- 
sideration consisting  of  a  different  thing  of  value  or 
bundle  of  rights,  i.e.  a  life  income,  then  the  payments 
in  question  were  reportable  by  Petitioner  Heber  as  a 
capital  gain  and  not  deductible  upon  the  income  tax  re- 
turns of  Lilhan  E.  Yaeger  [Tr.  Vol.  II  Tax  Court  Tran- 
script p.  14].   This  is  the  issue  in  the  instant  appeal. 

SPECIFICATION  OF  ERRORS. 

The  Tax  Court  erred  — 

( 1 )  In  not  determining  whether  the  Agreement  of 
August  10,  1944  constituted  a  sale  or  exchange  under 
the  provisions  of  Section  1 1 7  et  seq  of  the  Internal  Rev- 
enue Code  of  1939  (Section  1201  et  seq  of  the  Internal 
Revenue  Code  of  1954); 

(2)  In  finding  specifically  that  Petitioner  Heber  must 
report  as  ordinary  income,  payments  received  by  her  as 
an  income  for  life,  irrespective  of  whether  such  payments 
constituted  consideration  for  the  sale  or  exchange  of  a 
capital  asset,  or  whether  such  life  income  was  paid  and 
received  as  a  liquidating  distribution  of  partnership  as- 
sets; 

(3)  In  not  determining  the  then  fair  market  value  of 
the  life  income  or  life  estate  as  of  the  date  of  execution 


of  the  "Agreement"  of  August  10,  1944,  and  in  further 
not  determining  Petitioner  Heber's  cost  or  basis  of  her 
interest  in  the  partnership; 

(4)  In  not  determining  that  a  partner's  ownership  in- 
terest in  a  partnership,  the  assets  of  which  constitute  real 
property,  constitutes  in  the  hands  of  the  partner  a  capital 
asset,  and  in  further  not  determining  whether  or  not  the 
sale  or  exchange,  or  liquidating  distribution,  of  such 
capital  asset  results  in  a  sale  or  exchange  giving  rise 
to  capital  gain  or  loss  under  the  provisions  of  Section 
117  et  seq.  of  the  Internal  Revenue  Code  of  1939  (Sec- 
tion 1201  et  seq  of  the  Internal  Revenue  Code  of  1954); 

(5)  In  not  determining  that  the  income  tax  returns 
filed  by  Petitioner  Heber  and  her  late  husband  for  the 
years  1956,  1957  and  1958,  as  amended,  were  correct  in 
theory; 

(6)  In  determining  that  there  are  deficiencies  in  in- 
come tax  due  from  Petitioner  Heber  for  the  said  taxable 
years  1956,  1957  and  1958;  and 

(7)  In  that  its  Opinion,  Decision  and  Computation 
of  Tax  for  Entry  of  Decision  are  contrary  to  law  and  are 
not  supported  by  the  evidence. 

ARGUMENT. 

Undisputed  Basic  Realities. 

Certain  undisputed  facts  and  circumstances  surround- 
ing the  relationship  of  Petitioner  Heber  and  Lillian  E. 
Yaeger,  the  basic  document  of  August  10,  1944  (Joint 
Exhibit  9-1)  and  the  true  significance  of  certain  trans- 
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actions  and  events  must  be  briefly  established  and  under- 
stood.  These  are  numbered  for  brevity  and  emphasis: 

( 1 )  On  September  2,  1939  when  the  "Co-partnership 
Agreement"  was  executed  (Joint  Exhibit  8-H)  Petitioner 
Heber  was  the  owner  of  a  full  and  unrestricted  one-half 
interest  in  the  partnership  and  in  the  partnership  assets 
composed  of  various  parcels  of  real  property.  This  in- 
terest and  these  assets  in  the  hands  of  Petitioner  Heber 
constituted  a  capital  asset.  (Internal  Revenue  Code  of 
1939,  Section  1 17(a)  et  seq,  26  U.S.C.A.  Int.  Rev.  Code 
§  117(a)  et  seq). 

(2)  The  above  position  of  unrestricted  ownership  of 
a  capital  asset  or  assets  continued  without  change  until 
execution  of  the  document  designated  "Agreement"  on 
August  10,  1944  (Joint  Exhibit  9-1). 

(3)  On  August  10,  1944,  Petitioner  Heber  was  com- 
pelled to  transfer,  assign  and  convey  her  ownership 
interest  in  the  partnership  and  partnership  assets  con- 
sisting of  real  property  to  Lillian  E.  Yaeger.  The  part- 
nership was  thereupon  terminated.  [Tr.  Vol.  I  p.  68  —  T, 
C.  Memo  Facts  and  Opinion,  p.  19].  There  was  not  only 
a  conveyance  of  real  properties  but  a  change  in  the 
relationship  from  that  of  partners  to  that  of  fiduciary 
and  beneficiary.  "The  interests  which  Heber  and  Yaeger 
received  in  the  former  partnership  properties  were  sub- 
stantially altered  after  the  execution  of  the  termination 
agreement,  as  were  the  relationship  between  Heber  and 
Yaeger  and  the  manner  in  which  the  properties  were 
operated  and  maintained."  [Tr.  Vol.  I  p.  68  —  T.C. 
Memo  Facts  and  Opinion,  p.  19]. 
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(4)  Thus  Petitioner  Heber  on  August  10,  1944  ex- 
changed, conveyed  and  parted  with  a  capital  asset  or 
assets,  whether  voluntarily  or  involuntarily,  and  at  the 
same  time  received  in  exchange  or  in  consideration 
thereof  a  bundle  of  rights  or  thing  of  value,  i.e.  a  life 
interest  in  the  income  of  certain  properties  or  the  pro- 
ceeds therefrom,  after  investment  and  reinvestment, 
which  properties  and  values  were  thenceforth  to  be 
wholly  owned  and  exclusively  operated  by  another  per- 
son, i.e.  Lillian  E.  Yaeger  [Tr.  Vol.  I  p.  67  —  T.C.  Memo 
Facts  and  Opinion,  p.  18]. 

( 5 )  The  sale  or  exchange  and  transfer  and  acceptance 
of  consideration  from  and  between  Petitioner  Heber 
and  Yaeger  was  fully  accomplished  and  completed,  its 
tax  significance  established,  and  values  became  deter- 
minable for  tax  purposes  on  the  said  critical  date  of 
August  10,  1944. 

(6)  The  facts  hereinabove  recited,  and  the  sole  and 
only  issue  with  respect  to  such  facts,  were  stipulated  and 
agreed  to  by  and  between  Counsel  for  Petitioner  Heber 
and  Counsel  for  the  Respondent  Commissioner  of  In- 
ternal Revenue  and  the  Honorable  William  M.  Fay, 
Judge  of  the  Tax  Court  of  the  United  States,  at  the  time 
of  trial.  See  the  following  statement  of  the  issue  and 
stipulation  with  respect  thereto  in  open  court: 

"Mr.  Rhodes:  (counsel  for  Respondent  Commis- 
sioner of  Internal  Revenue)  If  a  sale  did  occur  in 
1944  the  payments  made  by  Miss  Yaeger  to  Mrs. 
Heber  would  simply  be  consideration  for  the  sale  of 
a  capital  asset,  that  this  would  be  capital  gains,  but 


— 11  — 

in  that  event  Miss  Yaeger  would  be  taxable  on  the 
entire  income  from  the  property. 

"The  Court:  I  thought  that  I  possibly  misunderstood 
you,  but  I  did  not. 

"Mr.  Rhodes:  That  is  all,  yes. 

"The  Court:  I  assume  that  that  is  the  law,  if  a  sale 
did  occur  in  1944  and  these  are  payments  then  obvi- 
ously they  would  be  capital  gains  to  the  recipient.  I 
do  not  think  there  could  be  any  dispute  about  that. 

"Mr.  Little:  (counsel  for  Petitioner  Heber)  No, 
that  is  the  issue,  Your  Honor." 

(7)  The  Tax  Court  of  the  United  States  did  not 
decide  this  issue;  it  ignored  the  stipulation  of  Counsel  for 
Petitioner  and  Respondent;  it  did  not  determine  the  cost 
or  basis  of  the  capital  assets  exchanged  in  the  hands  of 
Petitioner  Heber,  nor  did  it  attempt  to  establish  the  valu- 
ation of  the  consideration  received  by  her  on  August  1 0, 
1944;  and  it  decided  the  case  arbitrarily,  erroneously  and 
illegally  upon  an  irrelevant  theory  of  its  own  not  en- 
compassed in  or  raised  by  the  pleadings  or  Counsel.  [Tr. 
Vol.  I  p.  70  —  T.C.  Memo  Facts  and  Opinion,  p.  21]. 

Sale  or  Exchange  of  A  Capital  Asset  in  Consideration 
of  A  Wholly  Different  Bundle  of  Rights  or  Thing  of 
Value. 

Petitioner  Heber  was  and  is  a  nurse  [Tr.  Vol.  II  Tax 
Court  Transcript,  p.  73].  Lillian  E.  Yaeger  was  and  is  a 
real  estate  broker  [Tr.  Vol.  II  Tax  Court  Transcript  p. 
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43].  Petitioner  Heber  and  Yaeger  were  the  owners  in  fee 
of  an  undivided  one-half  interest  in  certain  real  property 
constituting  a  capital  asset  on  September  2,  1939  (Joint 
Exhibit  8-H).  On  August  10,  1944  an  "Agreement" 
was  entered  into  (Joint  Exhibit  9-1)  which  immediately 
and  effectively  dissolved  the  partnership: 

"Upon  an  examination  of  all  the  facts  before  us, 
it  is  clear  that  after  the  execution  of  the  termination 
agreement  and  the  various  deeds  mentioned  therein, 
Heber,  in  lieu  of  her  partnership  interest,  was  left  with 
a  life  estate  in  an  undivided  one-half  of  the  former 
partnership  properties.  In  lieu  of  her  partnership 
interest,  Yaeger  received  ( 1 ) ,  as  a  tenant  in  common 
with  Heber,  a  present  interest  in  the  Fullerton  prop- 
erties, namely  a  life  estate,  measured  by  Heber's  life, 
in  an  undivided  one-half  of  the  properties;  plus  (2) 
a  future  interest,  namely  the  entire  fee  interest  therein 
upon  Heber's  death"  [Tr.  Vol.  I  pp.  69  and  70  — 
T.C.  Memo  Facts  and  Opinion,  pp.  20  and  21]. 

It  is  believed  that  the  above  quote  from  the  Tax  Court's 
Opinion  is  significant  wherein  it  recognized  that  "in  lieu 
of  her  partnership  interest"  Petitioner  Heber  received  a 
life  estate  in  income.  A  life  estate  in  income,  whether 
it  stems  from  certain  identifiable  properties,  or  the  pro- 
ceeds therefrom,  is  certainly  a  different  thing  of  different 
value  than  an  outright  ownership  of  the  said  properties. 
On  August  10,  1944  there  was  a  significant  economic 
change  of  position.  A  taxable  event  occurred  at  that 
time.  Lilhan  E.  Yaeger  was  substantially  enriched 
(Note:  If  the  theory  of  the  Tax  Court  were  to  be  ac- 
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cepted  this  enrichment  should  have  been  taxed  to  Yaeger 
on  August  10,  1944  as  a  result  of  her  "bargain"),  and 
Petitioner  Heber  was  involuntarily  compelled  to  accept, 
in  exchange  for  a  capital  asset,  an  entirely  different  thing 
of  lesser  but  determinable  value. 

One  error  made  by  the  Tax  Court  was  to  attribute  to 
the  "Agreement"  of  August  10,  1944  (Joint  Exhibit 
9-1)  the  aspects  of  a  bona  fide  arm's  length  agreement 
or  bargain  and  sale,  and  to  attempt  to  bind  the  respective 
parties  by  what  was  said  therein.  In  its  Findings  and 
Opinion  the  Tax  Court  was  obviously  aware  of  the  re- 
lationship between  the  parties  and  the  realities  of  the 
situation  as  may  be  seen  by  some  of  its  statements: 

"Thereafter,  Yaeger  ceased  paying  any  monies  to 
Heber  (referring  to  the  date  of  January  1,  1948) 
with  respect  to  her  interest  in  the  Fullerton  properties, 
but  began  to  pay  herself  $200  per  month  as  a  man- 
ager's salary,  charging  this  amount  against  the  rental 
income  produced  by  the  Fullerton  properties."  [Tr. 
Vol.  I  p.  58  —  T.C.  Memo  Facts  and  Opinion,  p.  9]. 

"At  best,  their  joint  ownership  of  the  Fullerton 
properties  could  most  adequately  be  described  by  that 
term  coined  by  Roman  jurists,  a  Societas  Leonina-^." 

3  "This  epithet  is  an  allusion  to  the  fable  of  the  lion  who,  after 
entering  into  a  partnership  with  the  other  wild  beasts  for 
hunting,   appropriated   the    whole   prey   to   himself." 

[Tr.  Vol.  I  p.  67  —  T.C.  Memo  Facts  and  Opinion,  p. 
18].  The  Findings  and  Opinion  of  the  Tax  Court  on  the 
subject  of  the  so-called  "Agreement"  (Joint  Exhibit  9-1) 
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are  inconsistent  and  foggy.  The  Tax  Court  finds  as  a  fact 
[Tr.  Vol.  I  p.  54  —  T.C.  Memo  Facts  and  Opinion,  p.  5] 
"All  of  the  properties  of  the  partnership  were  managed 
solely  by  Yaeger.  Heber  did  not  participate  in  the  man- 
agement thereof".  This  reference  is  to  the  existence  of 
the  partnership  between  the  date  of  the  beginning  thereof 
on  September  2,  1939  and  the  termination  thereof  on 
August  10,  1944.  Then  a  few  pages  later  [Tr.  Vol.  I 
p.  57  —  T.C.  Memo  Facts  and  Opinion,  p.  8]  the  Tax 
Court  undertakes  to  interpret  the  motives  of  Lillian  E. 
Yaeger  (wholly  unnecessary  and  uncalled  for)  by  find- 
ing further  as  follows: 

"Yaeger's  purpose  in  causing  Heber  to  execute  the 
termination  agreement  was  to  reshuffle  their  interests 
in  the  partnership  properties  in  order  to  reflect  the  fact 
that  Heber,  because  of  illness,  had  become  unable  to 
assist  Yaeger  in  any  of  the  affairs  of  the  partnership". 

The  Tax  Court  had  already  found  that  Petitioner 
Heber  never  did  assist  Yaeger  in  the  partnership  affairs. 
Her  partnership  interest  and  ownership  of  partnership 
assets  resulted  from  substantial  cash  contributions  for 
the  purchase  thereof,  which  amounts  appear  on  the 
amended  returns  in  question  as  her  cost  for  the  capital 
assets  sold.  Petitioner's  Heber's  cost  or  basis  for  these 
capital  assets  has  not  been  raised  by  Respondent  as  an 
issue. 

The  point  to  be  made  here  is  that  with  respect  to  the 
critical  "Agreement"  of  August  10,  1944  Petitioner 
Heber  cannot  be  bound  by  any  of  the  language  used 
therein  nor  any  of  the  terms  thereof.    The  said  "Agree- 
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ment"  was  executed  by  Petitioner  Heber  under  duress, 
without  counsel,  at  a  time  when  she  was  ill,  and  the  said 
"Agreement"  was  prepared  for  her  signature  and  she 
was  required  to  sign  the  same  by  Yaeger  and  Yaeger's 
attorney  [Tr.  Vol.  II  Tax  Court  Transcript,  p.  79].  Any 
attempt  therefore  by  the  Tax  Court  to  attribute  legal 
significance  to  the  said  "Agreement"  or  to  interpret  the 
said  "Agreement",  as  far  as  Petitioner  Heber  is  con- 
cerned, is  legally  and  morally  wrong.  The  Tax  Court 
must  be  guided  solely  by  the  economic  realities  of  what 
transpired. 

Analysis  of  Petitioner  Heber's  Substantive  Position  and 
Applicable  Legal  Precedents  —  Analogy  to  Involun- 
tary Conversion. 

As  has  been  shown  and  established  Petitioner  Heber, 
through  the  execution  and  recording  of  formal  grant  deed 
conveyances,  fully  divested  herself  of  an  outright  owner- 
ship in  real  properties.  (Joint  Exhibits  10-J,  11-K  and 
13-M).  One  of  the  principal  questions  to  be  decided  is 
whether  or  not  a  sale  or  exchange  took  place  on  August 
10,  1 944  at  the  time  of  the  so-called  "Agreement"  and  the 
execution  and  recordation  of  the  said  conveyances.  A 
related  question  or  companion  question  is  whether  or  not 
this  substantial  change  of  economic  position  and  the  ex- 
change of  a  capital  asset  or  assets,  i.e.  a  partnership  in- 
terest or  the  underlying  real  properties  involved,  consti- 
tuted an  incident  or  event  having  at  the  time  taxable  sig- 
nificance. 

In  reading  a  multitude  of  cases  and  commentaries  on 
this  general  subject,  one  frequently  finds  that  decisions 
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turn  on  issues  of  motivation,  sound  business  reason  or 
frivolous  transactions  whose  sole  object  is  tax  avoidance. 
Here,  as  is  plainly  apparent,  there  was  no  bargain  or  sale 
in  that  there  was  any  meeting  of  the  minds  or  voluntary 
negotiation,  since  Petitioner  Heber  was  coerced  into  her 
actions  by  highhanded  methods  and  the  domineering  in- 
sistence of  Yaeger.  However,  having  been  so  mistreated, 
Petitioner  Heber  can  certainly  not  be  denied  any  redeem- 
ing tax  advantages  to  which  the  reahties  might  entitle 
her.  An  analogy  might  be  drawn  here  to  the  cases  hav- 
ing to  do  with  involuntary  conversions,  which  it  is  uni- 
formly held  result  in  capital  gains  or  losses  {Coimnr.  v. 
Peterman,  et  al.,  118  F2d  973  (C.A.  9  1941). 

Analogy  to  An  Annuity. 

If  the  motivations  and  intentions  of  either  of  the  parties 
with  respect  to  the  August  10,  1944  "Agreement"  are 
controlling,  and  if  such  intentions  and  motivations  are 
to  be  resorted  to  in  interpreting  the  "Agreement"  (and 
it  is  submitted  that  they  should  be),  these  would  certainly 
have  to  be  the  intentions  and  motivations  as  expressed  by 
Lillian  E.  Yaeger.  Petitioner  Heber  had  no  hand  in 
drafting  the  "Agreement"  and  was  compelled  to  sign  it 
against  her  wishes  and,  therefore,  cannot  be  bound  by 
its  terms. 

At  the  Tax  Court  trial  Lillian  E.  Yaeger  was  asked 
both  on  direct  and  cross-examination  what  her  intentions 
were  on  August  10,  1944  with  respect  to  Petitioner 
Heber  as  follows: 

"Q:   (by  Mr.  Dodge,  Counsel  for  Yaeger)  What 
was  the  agreement  between  you  and  Mrs.  Heber,  and 
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why  was  it  entered  into,  concerning  the  division  of  the 
properties  at  August  10,  1944? 

A:  Well  she  was  ill  and  I  wanted  to  give  her  an 
income  for  the  rest  of  her  life." 

[Tr.  Vol.  II  Tax  Court  Transcript,  p.  50];  and 

"Q:  (by  Mr.  Little,  Counsel  for  Petitioner  Heber) 
Now,  Miss  Yaeger,  I  am  almost  through  here.  With 
reference  to  the  document  dated  August  10,  1944,  you 
say  this  was  executed  at  the  time  when  Mrs.  Heber  was 
ill? 

A:  That's  right. 

Q:  I  note  in  the  Agreement  that  it  provides  that 
in  the  event  of  illness  of  the  parties,  and  the  income 
is  not  adequate,  that  the  properties  may  be  invaded  to 
take  care  of  them. 

A:  That's  true. 

Q:  I  believe  that  you  stated  that  in  view  of  the  fact 
that  she  was  ill  you  wanted  to  see  her  have  an  income 
for  life,  is  that  right? 

A:   I  did,  yes  sir. 

Q:  Did  you  insert  this  reference  to  medical  care 
into  the  Agreement  again  having  in  mind  her  illness 
and  — 

A:  Whatever  the  contract  says. 

Q:  Yes.  Who  prepared  this  document  of  August 
10,  1944? 

A:  Our  attorney. 

Q:  Now  you  say  'our  attorney,'  — 
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A:   Yes  sir. 
Q:   — Who  is  that? 

A:   Mr.    Harvey."    (Yaeger's    personal    attorney). 
[Tr.  Vol.  II  Tax  Court  Transcript,  pp.  60  and  61]. 

In  determining  whether  or  not  there  has  been  a  taxable 
sale  or  exchange  of  a  capital  asset,  or  merely  an  incon- 
clusive or  tax-motivated  rearrangement  of  the  interests 
of  the  parties  without  tax  significance,  it  is  necessary  to 
determine  whether  or  not  the  so-called  "seller"  divested 
herself  of  a  tangible  capital  asset  in  exchange  or  consid- 
eration for  some  other  or  different  thing  of  value,  i.e.  a 
different  bundle  of  rights  or  a  different  property  value. 
Here  we  clearly  see  that  it  was  the  motive  and  intention 
of  Yaeger,  respectively  submitted  to  be  the  only  motive 
or  intention  to  which  we  can  look,  that  she  with  mater- 
nalistic  beneficence  intended  to  give,  in  exchange  for  con- 
veyance of  title  to  real  properties,  an  "income  for  life", 
and  Yaeger  and  her  attorney  even  added  to  this  annuity- 
like consideration  medical  benefits  with  provisions  for 
invasion  of  the  corpus  if  Petitioner  Heber  were  to  fall 
ill  and  monies  from  the  properties  were  not  available. 
This  further  clearly  shows  that  income  from  the  properties 
was  not  looked  to  as  the  sole  source  of  amounts  to  be 
payable  to  Petitioner  Heber. 

The  Tax  Court  made  no  effort  to  determine  the  value 
of  this  annuity-like  promise  of  an  income  for  life  (if 
its  value  could  be  determined)  and  made  no  effort  to 
determine  what  the  enrichment  of  LiHian  E.  Yaeger 
might  have  been  as  a  result  of  this  sale  or  exchange,  or 
what  the  impoverishment  or  loss  of  Petitioner  Heber 
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might  have  been  as  a  result  thereof.  The  consideration 
and  the  values  of  identifiable  assets  flowing  from  one 
party  to  the  other  were  obviously  dispropriate  and  not 
of  like  kind. 

Analysis  of  the  Problem  From  the  Standpoint  of  An 
Identical  Transfer  and  Exchange  of  Considerations, 
If  The  Same  Were  to  Occur  Between  Unrelated 
Parties,  Rather  Than  Related  Principals. 

We  find  the  following  commentary  in  Merten's  Law  of 
Federal  Income  Taxation,  Volume  3  B,  Section  22:98, 
Page  404: 

'in  the  reasoning  found  in  support  of  these  decisions 
the  courts  have  sometimes  pointed  to  the  circumstance 
that  if  the  particular  item,  such  as  a  lease  or  a  contract, 
had  been  sold  to  a  third  party  instead  of  being  released 
to  the  other  party  to  the  arrangement  the  gain  de- 
rived therefrom  would  have  been  capital  gain.^^  The 
opinion  was  then  expressed  that  no  different  result 
should  follow  in  the  case  of  a  release.  The  conclusion 
that  the  two  types  of  situations  should  not  have  differ- 
ent tax  consequences  is  sound,  but  places  in  question 
the  results  reached  in  earlier  cases  which  inconsistently 
found  a  sale  or  exchange  to  be  missing  where  there 
was  a  release  or  compromise  of  debt.  In  the  effort  to 
reconcile  other  cases,  comment  is  made  in  some  of  the 
cases  that  the  release  pertained  to  or  affected  physical 
property  where  capital  gain  treatment  was  allowed.^- 

11  Comm.  V.  McCue  Bros,  and  Drummond  Inc.,  210  F2d  752 
(C.A.  2d,  1954)  Cert.  den.  348  U.S.  829,  and  other  citations. 

12  Comm.  V.  Starr  Bros.,  Inc.,  204  F2d  673  (C.A.  2d,  1953)  ; 
Comm.  V.  Gofif,  212  F2d  875  (C.A.  3d,  1954),  cert,  den  348 
U.S.  829." 
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In  viewing  the  relationship  between  the  parties  in- 
volved in  this  Appeal,  and  particularly  from  the  stand- 
point of  Petitioner  Heber,  the  above  test  would  certainly 
seem  a  logical  way  to  approach  the  problem.  If  the  "Third 
Party  Test"  should  be  the  law,  the  ultimate  conclusion 
could  hardly  be  in  any  doubt. 

Let  us  assume  for  the  moment  that  Petitioner  Heber 
in  August  of  1 944  were  to  approach  a  third  party  stranger 
and  represent  to  that  stranger  that  she  was  the  owner  of 
record  of  an  undivided  one-half  interest  in  certain  real 
properties.  Let  us  then  assume  that  Heber  were  to  pro- 
pose to  this  third  party  stranger  that  she  would  convey 
outright  title,  without  any  strings  attached,  to  her  interest 
in  the  said  real  properties  in  exchange  for  or  in  consider- 
ation of  one-half  of  the  income  therefrom  for  life,  plus 
the  provision  that  in  the  event  of  her  illness  and  income 
was  not  sufficient,  the  corpus  or  principal,  or  other  funds, 
would  be  invaded  to  assure  the  lifetime  income  and  se- 
curity of  Petitioner  Heber.  Could  there  then  be  any 
doubt  that  there  was  a  sale  or  exchange  of  capital  assets 
giving  rise  to  a  capital  gain?  And  is  there  any  logical 
reason  why  the  instant  situation  should  not  be  viewed 
in  the  same  manner? 

Monies  Received  by  Petitioner  Heber  Not  Attributable 
to  Identifiable  Assets  Solely  —  Analogy  to  A  Trust. 

The  basic  document  of  August  10,  1944,  as  herein- 
above stressed,  provides  for  the  payment  of  medical 
expenses  of  Petitioner  Heber  out  of  "principal"  or 
"corpus"  in  the  event  of  her  illness,  should  income  from 
the  properties  be  insufficient  for  such  care.    The  Court, 
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in  the  case  of  Steeve  vs.  Yaeger,  145  C.A.2d  455  at 
pages  464  and  465,  found  and  held  that  Petitioner  Heber 
was  entitled  to  medical  expenses  to  be  paid  out  of  corpus; 
and  the  Court  further  found  that  there  was  a  "confidential 
relationship  between  the  parties"  and  that  Yaeger  had 
co-mingled  income  from  the  properties  and  used  portions 
thereof  for  her  personal  expenses.  These  facts  and  the 
determinations  tend  to  support  a  theory  that  Petitioner 
Heber's  position,  whatever  it  may  elsewhere  and  other- 
wise be  designated,  was  comparable  to  that  of  a  bene- 
ficiary under  a  trust,  and  that  under  a  fiduciary  relation- 
ship Yaeger  was  required  to  make  payments  to  her  and 
care  for  her.  This  is  in  accord  with  Yaeger's  own  testi- 
mony at  the  Tax  Court  hearing  [Tr.  Vol.  II  Tax  Court 
Transcript  pp.  60  and  6 1  ]  and  tends  to  support  the  trust 
or  annuity  theory,  since  the  obligations  of  Yaeger  go 
beyond  identifiable  assets,  and  the  specific  income  there- 
from. It  should  be  noted  that  Yaeger  had  absolute  con- 
trol and  ownership  of  all  of  the  assets  involved.  It  should 
also  be  noted  that  some  of  the  properties  conveyed  by 
Petitioner  Heber  to  Yaeger  were  not  income  producing 
properties  but  were  in  fact  investment  properties  to  be 
indefinitely  owned  and  held  by  Yaeger.  This  is  true  of 
the  most  valuable  piece  of  property  of  all,  namely  Parcel 
7  or  the  so-called  ranch  property  [Tr.  Vol.  II  Tax  Court 
Transcript  p.  48],  and  some  of  the  properties  conveyed 
by  Petitioner  Heber  to  Yaeger  were  promptly  sold,  and 
the  proceeds  thereof  went  to  reduce  mortgages  on  other 
properties,  including  non-income  producing  investment 
properties,  then  solely  owned  by  Yaeger.  [Tr.  Vol.  II 
Tax  Court  Transcript  p.  70]. 
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Sale  or  Exchange  Giving  Rise  to  Capital  Gain  or  Loss. 

A  basic  contention  of  Petitioner  Heber,  stipulated  to 
by  Respondent,  and  one  which  the  Tax  Court  erroneously 
failed  to  consider  or  decide,  is  that  on  the  critical  date  of 
August  10,1 944  there  was  a  sale  or  exchange  of  a  capital 
asset  giving  rise  at  that  time  to  the  recognition  of  capital 
gain  or  loss.  That  Petitioner  Heber's  partnership  interest, 
or  her  absolute  ownership  of  an  undivided  one-half  in- 
terest in  the  underlying  real  properties,  constitutes  a 
capital  asset  under  the  then  prevailing  law,  can  be  in  no 
doubt  whatever.  (Internal  Revenue  Code  of  1939,  Sec- 
tion 117(a),  26U.S.C.A.  Int.  Rev.  Code  §  117(a);  and 
Regs.  1 1 1  Sec.  29. 1 1 7  et  seq. ) .  Nor  can  there  be  any 
doubt  that  under  the  apphcable  law  and  decided  cases, 
disposition  of  such  capital  assets  under  the  facts  in  the 
instant  case  constituted  a  sale  or  exchange  of  capital 
assets,  giving  rise  to  taxable  capital  gain  or  loss.  See  U.S. 
V.  Adamson,  et  al,  161  F2d  942,  (C.A.  9  1947).  In  that 
case  the  Appellate  Court  quoted  with  approval  the  follow- 
ing comments  of  the  United  States  District  Court: 

"The  Court:  It  seems  to  me  that  the  Stilgenbaur 
case  (9  Cir.,  115  F2d  283)  is  binding,  in  the  light  of 
the  stipulation  of  facts  and  in  the  light  of  the  agree- 
ment which  was  entered  into  in  this  case.  That  decision 
holds  that  any  method  of  terminating  the  partnership, 
whether  it  be  by  mutual  agreement  dissolving  the  part- 
nership and  a  withdrawal  of  capital  by  one  partner, 
or  whether  it  be  sold  to  outsiders,  or  whether  it  be  by 
the  legal  process  of  dissolution,  any  one  of  these  is 
treated  by  the  Ninth  Circuit  as  a  sale,  and  taxable  as 
capital  loss  or  gain,  and  not  as  income. 
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For  that  reason,  the  judgment  should  be  for  the 
plaintiff,  and  it  will  be  so  ordered." 

In  the  instant  case  there  was  no  conversion  or  antici- 
pation of  accrued  profit  or  future  income,  and  Petitioner 
Heber  certainly  had  no  such  intention  or  motive.  Peti- 
tioner Heber  was  compelled  to  do  what  she  did  but  the 
substantive  realities  of  the  transaction  were  the  receipt 
of  a  present  consideration  by  her  (security  for  life  with- 
out the  burdens  of  ownership)  in  exchange  for  existing 
ownership  and  all  of  the  benefits  and  burdens  inherent  in 
the  ownership  of  real  property. 

The  Tax    Court's    Irrelevant    Theories    and    Wrongful 
Conclusions. 

The  Tax  Court  in  its  Opinion  ( Tr.  Vol.  I  pp.  70  and  7 1 , 
T.C.  Memo  Facts  and  Opinion,  pp.  21  and  22)  stated  as 
follows : 

"Therefore,  whether  we  conclude  ( 1 )  that  Heber  sold 
her  partnership  interest  to  Yaeger  in  return  for  a  life 
estate  in  an  undivided  one-half  of  the  Fullerton  prop- 
erties or  (2)  that  Heber  received  said  life  estate  as 
a  liquidating  distribution,  in  kind,  upon  the  dissolu- 
tion and  termination  of  the  partnership,  Heber,  never- 
theless, must  report,  as  ordnary  income  (reduced  by 
any  available  deductions  for  amortization  or  deprecia- 
tion), her  50  per  cent  share  of  the  net  rental  produced 
by  said  properties  and  attributable  to  her  life  estate 
therein." 

First,  the  Tax  Court  overlooks  and  ignores  the  plead- 
ings in  this  case  and  the  stipulation  between  Counsel  for 
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Petitioner  Heber  and  Counsel  for  Respondent  establish- 
ing that  the  issue  to  be  decided  was  whether  or  not  there 
was  a  sale.  The  cases  of  Bernstein  vs.  U.S.,  253  F2d  19 
(C.A.  Mo.  1956)  and  Berry  vs.  Commr.,  254  F2d  471 
(C.A.  9  1958)  hold  that  stipulations  entered  into  by  the 
parties  are  binding  and  conclusive  and  the  courts  are 
required  to  enforce  the  same,  and  that  such  stipulations 
by  counsel  cannot  be  disregarded  in  the  Appellate  Courts. 

Secondly,  the  Tax  Court's  Opinion  is  erroneous  as  a 
matter  of  law  and  the  Tax  Court  fails  to  make  necessary 
findings  and  determinations  because  of  its  irrelevant 
theory. 

There  was  a  sale  or  exchange  on  August  10,  1944  and 
it  is  ridiculous  to  discuss  "distributions  of  partnership 
assets  in  kind"  (emphasis  added).  Certainly  any  sort  of 
a  distribution  of  assets  in  kind,  as  and  between  two  part- 
ners each  owning  an  equal  undivided  one-half  interest  in 
valuable  real  properties,  would  contemplate  some  sort 
of  equality  as  to  the  assets  distributed.  Here  Yaeger 
grabbed  all  the  marbles.  She  grabbed  both  the  burdens 
and  benefits  of  ownership.  She  also  expressed  a  protec- 
tive interest  in  Heber's  security  and  medical  care  and 
stated  that  she  wanted  her  to  have  "an  income  for  life". 
Petitioner  Heber's  wishes  and  intentions  are  of  no  im- 
portance since  this  determination  was  purely  an  expres- 
sion of  the  will  of  Yaeger.  To  characterize  this  as  a 
"distribution  of  assets  in  kind"  is  patently  absurd. 

The  Tax  Court  was  put  to  the  clear  duty  of  ( 1 )  deter- 
mining the  fair  market  value  on  August  10,  1944  of  the 
life  income  according  to  annuity  valuation  precedents 
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(see  a  discussion  of  the  valuation  of  life  incomes  and 
life  estates,  Merten's  Law  of  Federal  Income  Taxation, 
Volume  3  A,  §21:26);  or  (2)  deciding  that  the  fair 
market  xhIuq  of  Petitioner  Heber's  income  for  life  was 
not  determinable  as  of  August  10,  1944  and  that  the 
only  appropriate  method  for  reporting  her  capital  gain 
would  be  on  the  installment  basis  measurable  by  actual 
payments  received  and  reported  from  year  to  year.  The 
Tax  Court,  with  the  cost  to  both  Petitioner  Heber  and 
Yaeger  of  their  ownership  interests  available  and  uncon- 
tested, wholly  ignored  the  disproportionate  values  in  the 
hands  of  the  respective  parties  after  August  10,  1944; 
i.e.  Petitioner  Heber  had  an  income  for  life  but  Yaeger 
had  an  equal  income  for  life  plus  outright  ownership  of 
all  the  properties.  The  significance  of  this  fact  cannot  be 
ignored  or  characterized  as  a  "reshuffling  of  their  interests 
in  the  partnership  properties".  This  is  the  essence  or  ulti- 
mate point  which  the  Tax  Court  bypassed  and  left  un- 
decided. 

The  Tax  Court  ignores  those  cases  which  have  held 
that  the  transfer  of  a  life  estate  in  a  capital  asset  results 
in  capital  gain  or  loss.  In  Bell's  Estate  vs.  Commr.,  137 
F2d  454  (C.A.  8  1943),  the  Court  held  that  where  life 
beneficiaries  of  a  trust  transferred  their  interest  to  the 
remainderman,  in  consideration  of  cash  and  securities, 
the  amounts  received  constituted  proceeds  of  sales  of 
capital  assets  and  not,  as  the  Commissioner  contended, 
ordinary  income.  Similar  conclusions  were  reached  in 
McAllister  vs.  Commr.,  157  F2d  235  (C.A.  2  1946)  and 
Estate  of  Camden  vs.  Commr.,  139  F2d  267  (C.A.  6 
]  943 ) .  The  above  cases  are  somewhat  the  reverse  of  the 
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facts  presented  here  on  Appeal,  since  in  those  cases  the 
Ufe  tenant  surrendered  to  the  remainderman  his  right  to 
receive  income  in  exchange  for  a  present  cash  consider- 
ation or  other  thing  of  value.  This  was  held  to  result  in 
a  capital  gain  to  the  hfe  tenant  or  beneficiary  of  a  trust 
on  the  theory  that  under  the  decision  of  Blair  vs.  Commr., 
300  U.S.  5  ( 1937),  assignments  of  hfe  interests  in  these 
instances  constituted  transfers  of  an  interest  in  the  trust 
assets  rather  than  a  mere  assignment  of  the  naked  right 
to  income.  In  the  instant  case,  and  as  apparently  decided 
in  Steeve  vs.  Yaeger  (supra),  there  was  a  wholly  dis- 
proportionate surrendering  of  title  to  the  properties  them- 
selves in  exchange  for  a  life  estate  in  income.  If  this  con- 
stituted a  sale  or  exchange  under  the  above  authorities, 
certainly  it  would  constitute  a  sale  or  exchange  in  our 
case.  To  accept  the  Tax  Court's  superficial  decision  would 
be  to  ignore  the  cost  or  basis  of  capital  assets  in  the  hands 
of  the  respective  parties,  both  before  and  after  the  taxable 
incident,  and  to  assume  that  there  was  a  simple  "re- 
shuffling" of  the  same  assets  with  no  taxable  significance 
and  with  the  tax  burden  upon  income  to  be  equally  borne 
by  the  respective  parties,  in  spite  of  the  wholly  unequal 
position  of  the  respective  parties  after  the  "bargain". 

CONCLUSION. 

The  Tax  Court's  Findings  of  Fact  and  Opinion  are 
without  support,  either  in  the  applicable  and  appropriate 
law  or  in  logic,  if  this  case  be  without  precedent;  and  its 
Findings  of  Fact  and  Opinion  wholly  fail  to  make  neces- 
sary determinations  in  order  to  properly  define  and  allo- 
cate the  tax  burdens  involved  in  these  Appeals. 
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Therefore,  it  is  respectfully  submitted  that  the  Tax 
Court's  Decision,  as  based  upon  its  Findings  of  Fact  and 
Opinion,  is  erroneous,  and  it  is  respectfully  urged  that 
the  same  be  reversed  or  remanded. 

Dated:    August  27,   1965. 

Respectfully  submitted, 

F.  EDWARD  LITTLE 

Counsel  for  Petitioner 
and  Appellant. 
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SUMMARY  OF  APPELLANT'S  REPLY  ARGUMENT 

After  reading  appellees'  answering  brief  we  have  again 
searched  it  for  case  authority.  We  have,  for  all  prac- 
tical purposes,  found  none.  Those  few  cited  are  analyzed 
in  Appendix  A.  Appellant  challenged  appellees  to  dis- 
tinguish the  cases  cited  by  appellant.  But,  presumably 
because  appellees  could  not  meet  the  challenge,  they 
ignore  the  cases  entirely. 

Similarly,  appellees  almost  entirely  ignore  making  any 
reference  to  the  record  below.  Rather,  they  refer  re- 
peatedly to   the   trial   court's   findings   and   conclusions. 
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It  is  these  findings  and  conclusions  from  which  appel- 
lant is  appealing.  As  appellant  demonstrated  in  its  open- 
ing brief,  the  trial  court's  findings  and  conclusions  in 
this  type  of  proceeding  carry  practically  no  weight  at 
the  appellate  level  (Appellant's  Brief,  p.  34).  For  recent 
authority  in  an  anti-trust  case  squarely  in  point  see 
Associated  Press  v.  Taft-Ingalls  Corporation,  340  F.2d 
753  (6th  Cir.  1965),  at  page  765: 

"It  is  our  obligation  as  an  appellate  court  to 
overrule  the  'clearly  erroneous'  findings  of  the  dis- 
trict court  in  an  anti-trust  case,  as  in  other  civil 
actions  tried  by  a   district  judge  without  a  jury." 

Appellees  acquiesce  in  this,  but  repeatedly  assert  in 
effect  that  the  trial  court's  findings  are  sustained  because 
the  trial  court  found  them  and  that  proves  them.  This 
reply  brief  will  not  just  repeat  appellant's  previous  argu- 
ments. They  have  been  set  forth  and  gone  unanswered. 
Appellant  will  reply  to  appellees'  arguments  but  without 
much  additional  reference  to  the  cases  or  record  be- 
cause these  are  adequately  supplied  in  appellant's  brief. 

VIOLATIONS  OF  WASfflNGTON  STATE  STATUTES 
The  Power  of  States  to  Regulate  Pooling  of  Copyrights 

Appellant  in  its  opening  brief  reviewed  Ascap's  own 
extensive  litigation  on  the  exact  issue  of  state  power  to 
legislate  in  the  area  of  musical  copyright  combinations 
(appellant's  brief,  15-17).  Appellee  declined  to  even 
mention  these  cases,  let  alone  analyze  them,  and  cites 
such  remote  cases  as  labor  disputes.  Those  cases  are 
reviewed  in  Appendix  A  herein.    We  can  only  assume 
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that,   like  the  federal  anti-trust  cases,  appellees  cannot 
distinguish  them,  and  so  ignore  them. 

Appellees'  Arguments  That  Per  Program  Licenses 
Are  Really  Per  Piece 

Appellees  contend  that  they  satisfy  the  per  piece 
requirements  of  the  Washington  law  because  of  the 
Ascap  per  program  license.  They  say  that,  for  some 
unexplained  reason,  it  would  be  difficult  to  establish 
a  price  for  each  piece  of  music.  They  make  this  con- 
tention without  the  basis  of  any  evidence  whatsoever. 
The  only  evidence,  coming  from  several  witnesses,  was 
that  it  would  be  quite  feasible  to  list  the  price  of  music. 
This  evidence  is  set  forth  in  appellant's  opening  brief 
in  Appendix  H.  In  U.  S.  v.  Loews,  Inc.,  371  U.S.  38, 
9  L.Ed.2d  11  (1962),  the  Supreme  Court  rejected  the 
identical  argument  and  demanded  that  each  film  be 
quoted  at  a  set  price. 

Appellees  relate  that  the  same  price  should  not  be 
charged  for  "A  La  Cubana"  as  for  "Easter  Parade." 
That  is  precisely  our  point.  The  price  should  be  on  a 
per  piece  or  per  play  basis  as  the  Washington  legislature 
demanded — not  on  gross.  When  the  consumer  buys  a 
phonograph  record  from  the  record  store  he  pays  various 
prices  for  various  records — competitively — as  it  should 
be.  The  same  should  be  true  for  performance  rights. 
In  order  to  buy  a  phonograph  record  the  consuming 
public  doesn't  have  to  pay  8  per  cent  of  its  gross  income 
regardless  of  which  record  is  purchased.  But,  under  the 
Ascap  per  program  license,  if  a  broadcaster  grosses  $50 
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for  a  one-hour  program  in  which  one  record  is  played, 
he  must  pay  $4  (8  per  cent  of  his  gross)  whether  the 
record  is  "A  La  Cubana"  or  "Easter  Parade."  Or  whether 
30  seconds  of  music  is  played  or  59  minutes. 

It  was  obviously  this  precise  evil  which  the  Washing- 
ton legislature  had  in  mind  when  it  outlawed  blanket 
licenses  per  se.  It  then  went  on  to  require  per  piece 
licenses  as  a  condition  to  allowing  composers  to  pool 
their  performance  rights.  (RCW  19.24.020)  But  it  did 
not  make  blanket  licenses  legal. 

Appellees  admit  that  Ascap  uses  blanket  licenses  in 
Washington.  Thus  they  are  violating  RCW  19.24.020 
without  regard  to  the  question  of  whether  a  per  pro- 
gram license  is  "per  piece." 

Appellees  argue  that  the  Washington  legislature  must 
have  meant  per  program  when  it  said  "per  piece."  The 
Washington  legislature  said  just  what  it  intended  to  say, 
"per  piece."  If  it  had  intended  to  say  "per  program" 
it  would  have.  Even  in  1937  we  can  assume  the  legis- 
lature knew  the  difference  between  a  piece  of  music 
and  a  radio  program.  Some  of  the  most  popular  radio 
programs  of  the  general  era  were  made  up  of  several 
pieces,  e.g.,  The  Hit  Parade,  The  Fred  Waring  Program, 
The  Telephone  Hour. 

The  legislature  expressly  defined  what  it  intended  b> 
the  phrase  "per  piece"  as  being  ".  .  .  so  much  money  pei 
each  time  a  piece  of  music  is  played  or  used  in  a  public 
performance  for  profit"  (RCW  19.24.140). 
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Appellees  also  contend  that  per  program  licenses 
should  be  construed  to  be  per  piece  Hcenses  within  the 
meaning  of  the  Washington  law  because  the  Amended 
Final  Judgment  requires  Ascap  to  issue  a  per  program 
license.  Apparently  appellee  thinks  that  when  a  defend- 
ant (Ascap)  is  caught  violating  the  federal  anti-trust 
laws  and  enters  into  an  agreed  order,  that  comity  re- 
quires a  different  interpretation  of  a  state  law — some 
kind  of  retroactive  legislation  by  two  non-legislative 
groups  located  in  the  state  of  New  York.  The  consent 
decree  was  entered  in  1941,  four  years  after  the  Wash- 
ington law  was  enacted. 

Although  appellees  keep  stating  that  the  Amended 
Final  Judgment  is  everyone's  delight,  the  simple  fact  is 
that  only  the  U.  S.  Justice  Department  and  Ascap's 
management  have  any  standing  to  question  its  wisdom. 
Disenchanted  rank  and  file  members  of  Ascap  have  at- 
tempted to  intervene,  but  the  United  States  Supreme 
Court  ruled  it  was  a  matter  between  only  Ascap  and 
the  government  and  no  one  else  has  any  voice  in  it. 
Sam  Fox  Publishing  Co.  v.  United  States,  366  U.S.  604 
(1961).  (Appellant's  Brief  115-119.)  When  the  All  In- 
dustry Committee  attempted  to  get  different  licenses  from 
those  provided  in  the  consent  decree,  the  broadcasters 
were  told  the  same  thing.  United  States  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964). 

It  is  preposterous  to  argue  that  a  decree  which  binds 
only  Ascap,  which  no  one  else  has  any  standing  to 
contest,  which  is  not  even  a  law  but  a  judgment,  which 
can  be  and  has  been  amended  from  time  to  time,  has  any- 
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thing  whatever  to  do  with  the  interpretation  of  a  Wash- 
ington statute.  Are  we  to  assume  that  each  time  that 
Ascap  agrees  to  another  amendment  of  the  Amended 
Final  Judgment  that  a  1937  Washington  law  is  to  have 
a  different  interpretation? 

Appellees  also  contend  that  not  only  the  state  legis- 
lature meant  to  say  "per  program"  instead  of  "per  piece" 
in  1937,  but  that  the  legislature's  legal  advisor  in  1962 
was  wrong  when  he  issued  an  opinion  to  a  state  sen- 
ator that  the  Ascap  per  program  license  was  another 
form  of  blanket  license  and  therefore  illegal  (Def.  Ex. 
A-14).  In  so  doing,  appellees  will  have  to  include 
Ascap's  own  chief  attorney  who  testified  under  oath 
before  Congress  on  at  least  two  occasions  that  the  per 
program  license  was  only  another  form  of  blanket  license. 
(Testimony  quoted  at  page  45,  Appellant's  Brief.) 

Finally,  appellees  contend  that  they  comply  with  the 
Washington  statute  because  all  members  of  Ascap  under 
the  Amended  Final  Judgment  are  free  to  deal  separately. 
It  is  a  stipulated  fact  that  this  is  an  impossible  alterna- 
tive (R.  30,  Agreed  Fact  50,  pp.  10-11).  Even  if  it  were 
possible  in  Washington,  the  members  do  not  offer  li- 
censes individually. 

It  is  again  a  stipulated  fact  that  the  only  licenses  made 
available  are  those  contained  in  the  files  of  the  Wash- 
ington Secretary  of  State  (R.  30,  Agreed  Fact  25  and  28, 
p.  6).  The  only  licenses  filed  there  are  the  per  program 
and  blanket  licenses  as  far  as  the  broadcasters  are  con- 
cerned. There  are  per  piece  licenses  available  to  every 
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other  user  of  music  in  Washington  (Def.  Ex.  7,  8,  8- A, 
Schedule  11),  but  broadcasters  are  expressly  excluded. 
As  previously  pointed  out,  no  other  users  of  music  are 
licensed  in  the  State  of  Washington  or  pay  any  fees 
whatsoever  (R.  30,  Agreed  Fact  21,  p.  5). 

Appellees  even  admit  in  their  brief  that  the  only 
licenses  made  available  by  the  individual  Ascap  members 
to  broadcasters  are  the  "per  program"  and  "blanket" 
licenses  when  they  say  any  filing  the  members  might 
make  with  the  Secretary  of  State  would  be  a  duplicate 
of  the  filing  made  by  Ascap  for  its  members  (Appellant's 
Brief,  p.  25). 

Notwithstanding  the  terms  of  the  Amended  Final 
Judgment,  in  Washington  the  individual  members  of 
Ascap  do  not  make  individual  licenses  available.  As  to 
the  rest  of  the  United  States,  the  assertion  that  they 
stand  ready  to  deal  is  an  empty  platitude.  The  fact  is 
that  there  are  no  such  licenses  in  existence  (R.  30, 
Agreed  Fact  60,  p.   11). 

The   1959  Proceedings  Before  Judge  Ryan 

Appellees  state  that  the  most  important  single  fact 
in  this  case  was  the  1959  proceedings  before  Judge 
Ryan.  Appellant  fails  to  see  that  it  is  of  much  sig- 
nificance at  all.  Appellant  was  not  even  a  party.  How- 
ever, since  appellees  find  it  so  all-important,  appellant 
feels  compelled  to  comment. 

As  usual,  rather  than  cite  what  the  facts  are,  appellees 
cite  the  trial  court's  interpretation.    They  quote  the  trial 
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court's  finding  that  in  1959  Judge  Ryan  ruled  that,  in 
the  circumstances  presented,  Ascap  would  not  be  re- 
quired to  issue  licenses  in  Washington.  The  stipulated 
facts  (R.  30,  Agreed  Fact  73,  p.  13)  and  Judge  Ryan's 
order  recites  (Pi.  Ex.  12)  that,  when  the  Washington 
broadcasters  applied  to  that  court  for  a  reasonable 
license  fee  pursuant  to  Section  IX,  Ascap  refused  to  issue 
them  any  licenses  whatsoever.  Not  only  the  petitioners 
were  refused  a  license,  but  everyone  else  in  the  whole  state 
— even  those  broadcasters  that  appellees  admit  have  faith- 
fully paid  tribute  to  Ascap  over  many  years. 

Appellees  repeatedly  assert  that  appellant  had  at  all 
times  the  right  to  apply  for  a  blanket  or  per  program 
license  under  the  Amended  Final  Judgment.  For  the 
many  reasons  related  in  appellant's  two  briefs  it,  of 
course,  declined  to  do  so.  (See  Hazeltine  Research,  Inc. 
V.  Zenith  Radio  Corporation,  239  F.  Supp.  51  (1965) 
at  72,  where  the  court  holds  that  one  may  properly 
refuse  to  take  a  license  when  the  alternatives  are  coer- 
sive. )  Now,  add  to  those  facts  the  1959  proceedings 
and  we  find  that  when  an  application  was  made,  Ascap 
demonstrated  its  immense  power  by  refusing  anyone 
licenses,  subjecting  all  users  of  music  to  possible  dam- 
ages of  up  to  $5,000  per  performance.  If  the  1959  pro- 
ceedings are  important  at  all,  those  are  the  reasons,  not 
what  Judge  Ryan  thought  about  the  effect  of  the  Wash- 
ington law  in  an  order  submitted  to  him  under  great 
distress    and   intimidation. 

If  Ascap  was  guided  by  the  1948  Attorney  General's 
opinion,  as  appellee  asserts,  and  the  trial  court  "found," 


9 
why  did  Ascap  pull  all  of  its  music  out  of  Washington 
in  1959 — even  as  to  broadcasters  who  religiously  paid? 
Why  has  it  never  licensed  any  other  music  user  in  this 
state? 

Since  appellees  make  such  an  issue  out  of  appellant's 
failure  to  pay  Ascap  even  now,  may  we  remind  appellees 
that  that  is  exactly  what  this  litigation  concerns.  (Again, 
see  Hazeltine  Research,  Inc.,  v.  Zenith  Radio  Corp., 
supra.)  The  damages  in  this  suit  come  to  less  than  the 
cost  of  printing  appellant's  two  briefs.  What  is  im- 
portant to  appellant  is  that  broadcast  music  be  freed 
for  competitive  pricing  as  was  done  in  Alden-Rochelle  v. 
ASCAP,  80  F.  Supp.  888  (S.D.  N.Y.  1948),  for  movie 
performances.  (Since  appellees  went  oflF  the  record  to 
inform  the  Court  as  to  appellant's  present  status  of  license 
payments,  appellant  has  taken  the  liberty  of  completing 
the  story  in  Appendix  B.) 

One  more  critical  factor  bears  on  the  importance  of 
the  1959  order  to  the  present  case.  That  order  only 
approves  the  forms  of  licenses  that  were  attached  to  the 
order.  The  licenses  aflBxed  to  the  order  provide  by  their 
own  terms  that  they  must  be  construed  under  the  laws 
of  New  York  (PI.  Ex.  12,  6;  Def.  Ex.  7).  Relying  on 
this,  in  the  Washington  State  Superior  Court  action  in 
Yakima,  Washington,  Cascade  Broadcasting  Co.  v.  Ascap, 
Cause  No.  45877,  Ascap  contended  that  the  licenses 
signed  by  Cascade  Broadcasting  Co.  (a  1959  petitioner) 
should  be  construed  under  the  laws  of  New  York  rather 
than  the  laws  of  Washington.  The  Washington  court 
properly  held,  however,  that 


10 

".  .  .  the  laws  and  decisions  of  the  State  of  Wash- 
ington are  appHcable  to  the  agreements  between 
the  parties  any  provisions  in  said  agreements  not- 
withstanding." Cascade  Broadcasting  Co.  v.  Ascap, 
Superior  Court  Cause  No.  45877,  County  of  Yakima, 
Washington, 

The  court  rehed  on  Carsten  Packing  Company  v.  So. 
Vac.  Ry.,  58  Wash.  239,  108  Pac.  613  (1910),  that 
parties  may  not  circumscribe  the  pubhc  poHcy  of  a  state 
by  conveniently  agreeing  that  another  state's  laws  apply. 
Therefore,  the  Washington  courts  have  made  the  1959 
order  a  nullity  because  the  licenses  approved  by  the 
order  must  be  construed  under  Washington  laws  and  not 
under  New  York  laws  as  Ascap  might  like. 

Lastly,  how  appellees  can  say  no  Washington  oflScial 
has  criticized  Ascap's  filings  is  puzzling,  to  say  the  least, 
in  view  of  the  Attorney  General's  opinion  of  1962  that 
the  per  program  was  really  a  form  of  blanket  license  and 
illegal,  making  the  only  two  hcenses  offered  in  Washing- 
ton illegal  (Def.  Ex.  A-14). 

Appellees  find  comfort  in  the  fact  that  neither  they, 
nor  Ascap,  or  Washington  broadcasters  who  deal  with 
Ascap,  have  been  prosecuted.  We  assume  they  found 
the  same  comfort  between  the  original  Final  Judgment 
in  Civil  Action  No.  13-95  when  the  Justice  Department 
took  no  further  action  until  the  Alden-Rochelle  cases  and 
M.  Witmark  &  Sons  v.  Jensen,  80  F.  Supp.  843  (D.  Minn. 
1948),  in  which  Ascap  was  found  to  be  guilty  of  anti- 
trust and  copyright  abuses  in  nearly  every  aspect  of 
Ascap's  operation  despite  the  1941  decree.    The  Justice 
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Department  did  not  move  in  on  Ascap,  just  as  it  does 
not  now,  and  just  as  Washington  officials  have  declined 
to  do.  But  that  doesn't  make  it  right  or  legal,  as  Alden- 
Rochelle  and  Witmark  so  amply  demonstrate.  More 
important,  the  argument  that  failure  to  prosecute  is 
persuasive  of  anything  at  all  in  the  present  case  is  not 
worth  further  comment.  If  public  prosecutors  were  in- 
fallible, Congress  would  not  have  provided  for  private 
rights  of  action  in  the  anti-trust  law. 

THE  AMENDED  FINAL  JUDGMENT 

Appellees'  central  argument  on  the  federal  issues  of 
anti-trust  violations  and  abuse  of  their  copyrights  is  to 
ignore  the  cases  appellant  cites  and  hide  behind  the 
consent  decree.  Their  main  thrust  is  that  the  high-sound- 
ing words  of  the  consent  decree  guarantee  competition 
and  fair  play  for  all.  All  users  of  music,  they  keep  saying, 
are  guaranteed  equal  treatment  and  protection. 

Then  may  we  ask  why — if  the  consent  decree  guar- 
antees all  of  these  things — broadcasters  in  the  United 
States  pay  more  than  87  per  cent  of  Ascap's  total  rev- 
enues and  less  than  13  per  cent  (R.  30,  Fact  48,  p.  9) 
is  paid  by  all  other  users  combined,  which  include  all 
bars,  grills,  taverns,  night  clubs,  restaurants,  seasonal 
resorts,  lounges,  occasional  or  one  night  bands,  dance 
halls,  roller  skating  rinks,  ice  skating  rinks,  rodeos,  wres- 
tling, ice  hockey,  roller  derbies,  walkathons,  professional 
football  and  basketball,  fashion  shows,  wired  and  re- 
corded music  not  cleared  at  the  source,  dog  tracks,  horse 
tracks,    amusement  parks,   carnivals,   music  in   industry. 
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circuses,  sound  trucks,  home  shows,  expositions,  picnic 
groves,  boats,  popular  concerts,  extravaganzas,  western 
revues,  variety  shows,  railroad  cars,  department  stores, 
hotels,  ballrooms  and  symphonies.  (These  are  among  the 
separate  Ascap  licenses  filed  with  the  Washington  Secre- 
tary of  State,  Def.  Ex.  7,  8).  In  the  State  of  Washington 
all  combined  pay  zero. 

Even  within  the  broadcasters  the  consent  decree  falls 
far  short  of  providing  any  so-called  equal  treatment. 
Why,  for  example,  can  Ascap  hire  lawyers,  monitors, 
etc.,  and  bring  infringement  suits  against  11  small  radio 
stations  as  they  did  in  these  proceedings,  and  not  even 
bother  big  network  affiliated  radio  and  TV  stations?  For 
just  one  example,  KVOS-TV,  a  CBS  network  affiliate, 
wasn't  sued,  and  is  not  licensed  (R.  31,  Admission  Nos. 
8,  9,  10).  CBS  owns  Columbia  Records,  Inc.,  one  of 
the  largest  recording  companies  in  the  United  States 
(R.  31,  Admissions  Nos.  12,  13). 

Why  is  it  the  networks,  movie  exhibitors,  background 
music  users,  jingles,  etc.,  are  cleared  at  the  source,  but 
not  broadcasters?  The  answer  to  why  these  and  the 
other  flagrant  abuses  previously  related  exist  is  because 
Ascap  was  formed  in  1914  before  broadcasting  came  into 
existence. 

The  broadcasters  were  not  a  party  to  the  consent 
decree,  were  not  consulted  when  it  was  entered,  and 
cannot  request  that  it  be  amended.  U.S.  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964).  When  the  government  and 
Ascap  entered  into  the  decree  the  government  did  not 
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protect  the  broadcasters.   Just  as  the  Alden-Rochelle  and 
Witmark  cases  proved  it  had  not  protected  the  movie 
industry. 

Even  though  Ascap  had  "only"  the  non-exclusive  H- 
cense  rights  it  still  has  today,  the  movie  industry  pre- 
vailed in  the  Alden-Rochelle  and  Witmark  cases.  Ap- 
pellees say  those  cases  are  only  of  historical  interest 
because  the  Alden-Rochelle  decree  was  vacated.  Of 
course  it  was — after  the  consent  decree  was  amended 
in  1950  to  conform  to  the  findings  of  the  court.  It  pro- 
hibited Ascap  from  ever  "collecting  any  monies  from, 
or  negotiating  with  any  motion  picture  theatre  exhib- 
itor .  .  ."  (Para.  IV.  E).  It  compelled  clearance  at  the 
source,  which  is  done  on  a  competitive  basis,  rather 
than  the  old  abuse  of  licensing  on  gross  receipts  or 
number  of  seats.  The  theatre  owner  still  pays  Ascap,  but 
by  purchasing  a  competitively  priced  film,  which  he  can 
take  or  leave  on  price  alone.  It  wasn't  the  consent 
decree  that  produced  this  right.  It  was  anti-trust  litiga- 
tion, just  like  this  action,  and  which  the  broadcasters 
were  expressly  invited  to  bring  by  the  Second  Circuit 
Court  of  Appeals.  United  States  v.  Ascap,  331  F.2d  117 
(1964).  As  the  Supreme  Court  said  about  the  consent 
decree,  private  litigants  simply  are  "not  bound  by  gov- 
ernment litigation."  Saw  Fox  Publishing  Co.  v.  U.S.,  366 
U.S.  604  (1961). 

The  consent  decree  has  not  changed  much  of  anything 
for  the  broadcasters.  Prior  to  1941,  Ascap  charged  broad- 
casters a  percentage  of  their  gross  under  a  blanket  li- 
cense.    Out  of  the   over  5,000  radio  stations,   over  98 
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per  cent  are  still  paying  on  a  blanket  license  on  a  per- 
centage of  their  gross.    What  has  changed?    The  "per 
program"   license    is    window   dressing.     Their   attempts 
to  amend  the  decree  have  failed. 

The  whole  concept  of  the  consent  decree  is  wrong. 
It  substitutes  a  fantastically  cumbersome  procedural  proc- 
ess that,  for  the  average  broadcaster,  has  accomplished 
nothing.   The  alternatives   as   stipulated   are  impossible. 

For  broadcast  performance  rights  there  has  never 
been  competition.  What  Congress  feared  when  it  passed 
the  Copyright  Act  of  1909  happened  just  five  years  later 
when  Ascap  was  formed  in  1914.  Copyrights  were  com- 
pounded one  on  the  other  and  the  pooled  combination 
came  into  being. 

The  trial  court  missed  the  whole  point  in  supposedly 
"balancing  the  equities"  and  finding  no  other  system 
would  work.  The  reason  another  system  has  not  worked 
is  because  the  consent  decree  will  not  allow  a  natural 
system  to  evolve.  The  Justice  Department  and  Ascap 
have  been  allowed  to  substitute  their  own  judgment 
and  now  the  trial  judge  has  said  he,  too,  knows  what 
will  or  will  not  work,  and  what  is  best  for  the  public. 

The  only  way  performance  rights  for  radio  and  TV 
use  can  find  their  value — so  that  "Easter  Parade"  can 
be  selected  and  its  composer  remunerated  according  to 
its  worth,  and  "A  La  Cubana"  find  its  deserving  repose — 
is   for  this   court  to  free  the  performing  rights  to  the 
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music  as  Judge  Leibell  did  in  Alden-Rochelle. 

As  each  new  radio  station  comes  on  the  airways  to 
try  to  please  its  Hsteners,  it  finds  itself  with  very  few 
sponsors.  It  plays  a  great  deal  of  music  and  has  only 
a  few  commercials.  Consequently,  it  pays  Ascap  rela- 
tively little.  As  the  station  builds  an  image  and  an 
audience,  it  has  more  commercials  and  plays  less  and 
less  music.  The  less  music  it  has  time  for,  the  more  it 
pays  for  the  music.  This  is  the  stigma  of  the  consent 
decree. 

We  hope  this  court  will  give  this  station  the  oppor- 
tunity to  pay  for  only  the  music  it  needs,  and  to  do  its 
own  bargaining  for  it,  rather  than  the  Justice  Depart- 
ment, Ascap,  or  even  a  Federal  Judge. 

Finally,  appellant  cannot  put  it  more  strongly  than 
to  state  that  it  defies  the  appellees — or  anyone  for  that 
matter — to  distinguish  rationally  the  following  cases  and 
their  rulings  from  the  present  case:  Associated  Press  v. 
Taft-Ingalls  Corporation,  340  F.2d  753  (6th  Cir.  1965); 
Hazeltine  Research,  Inc.,  v.  Zenith  Radio  Corporation, 
291  F.  Supp.  51  (N.D.  111.  1965);  United  States  v. 
Loews,  Inc.,  371  U.S.  38  (1962);  M.  Witmark  &  Sons 
V.  Jensen,  80  F.Supp.  843  (D.  Minn.  1948);  Alden- 
Rochelle,  Inc.,  V.  Ascap,  80  F.Supp.  888  (S.D.N.Y. 
1948). 

The  appellant  did  not  cite  the  Associated  Press  case 
in  its  opening  brief  because  appellant's  counsel  did  not 
discover  the  case  before  the  brief  was  printed.   Appellant 
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submits  that  the  case  is  exactly  comparable  to  the  present 
case  on  the  anti-trust  issues,  just  as  the  Hazeltine  case  is. 

In  the  AP  case  the  court,  at  page  756,  summarized 
the  issue  of  that  case  and  this  one  thusly: 

"This  AP  policy  and  practice  of  'tying'  four  wire 
services  together  in  a  single  'package'  and  requiring 
the  appellant  to  take  and  pay  for  four  wire  services 
in  order  to  receive  any  one  of  them  is  the  principal 
issue  on  the  appeal." 

AP  sued  the  subscriber  newspaper  for  breach  of  con- 
tract for  failure  to  pay  fees  for  the  AP  news  services. 
The  newspaper,  as  in  the  present  case,  defended  alleg- 
ing violation  of  the  anti- trust  laws.  The  district  court 
held  for  AP  and  awarded  damages.  The  Circuit  Court 
reversed,  stating,  at  page  762: 

"Yet  the  record  clearly  established  that  KP  re- 
quired appellant  to  continue  to  subscribe  and  pay 
for  three  wires  which  appellant  did  not  want  and 
need,  in  order  to  receive  a  fourth  wire  which  it 
considered  essential,  and  thereby  forced  appellant 
to  give  up  its  independent  judgment  as  to  whether 
to  subscribe  to  the  three  unwanted  and  unneeded 
services.  This  is  one  of  the  situations  which  is  'an 
object  of  anti-trust  concern.'  United  States  v.  Loew's, 
Inc.,  supra,  371  U.S.  38,  44-45,  83  S.  Ct.  97,  102." 

The  court  further  pointed  out  that  the  practice  of 
packaging  news  services  had  been  adhered  to  consist- 
ently by  AP  since  1935.  The  mere  fact  that  no  one 
challenged  it  for  thirty  years  is  inconsequential,  con- 
trary to  what  the  appellees  say. 

Note  that  exact  similarity  of  the  cases.  Ascap  requires 
broadcasters  to  subscribe  to  all  of  the  compositions  in 
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its  repertory  in  order  for  a  station  to  receive  any  one 
of  them.  As  the  testimony  at  the  trial  showed  and  the 
stipulated  facts  established  beyond  question,  the  radio 
station  KIXI  needs  and  uses  only  a  small  number  of 
carefully  selected  popular  standards.  It  should  not  be 
forced  by  Ascap  to  give  up  its  independent  judgment 
and  subscribe  to  unwanted  and  unneeded  compositions 
such  as  rock  and  roll,  country-western,  or  symphony. 
As  before  stated,  appellant  should  not  be  required  to 
allow  Ascap,  the  appellees,  the  Justice  Department  or 
a  federal  judge  to  force  it  to  take  and  pay  for  unwanted 
and  in  many  cases  inferior  music. 

Respectfully  submitted, 

Ronald  A.  Murphy 

Attorney  for  Appellant 
K-91,  Inc 


CERTIFICATE  OF  COMPLIANCE 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Ronald  A.  Murphy 

Attorney  for  Appellant 
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APPENDIX  A 

Alfred  Bell  &  Co.  v.  Catalda  Fine  Arts,  Inc.,  191  F.2d 
99  (2dCir.  1951) 

Appellees  cite  this  case  for  the  proposition  that  a 
nominal  or  marginal  violation  of  the  anti-trust  laws  will 
be  subordinated  to  the  copyright  privilege.  A  simple 
reading  of  that  case  will  demonstrate  that  the  Court 
found  there  was  no  violation  of  the  anti-trust  laws,  that, 
in  fact,  nothing  of  any  consequence  regarding  anti-trust 
matters  even  took  place  in  the  United  States,  that  the 
defendants  did  not  have  this  defense  in  mind  when  they 
infringed,  and  that  it  was  not  even  originally  alleged 
as  a  defense  to  the  infringement  action  (Footnote  32, 
page  106). 

Clearly  the  Catalda  case  has  no  applicability  to  this 
case,  where  the  anti-trust  aspects  of  the  case  were  as- 
serted and  emphasized  from  beginning  to  end  and  are 
hardly  marginal.  In  addition,  even  if  there  were  no 
anti-trust  aspects  to  the  present  case  at  all,  appellant 
should  prevail  under  the  teachings  of  the  many  cases 
cited  by  appellant  that  the  abuse  of  a  copyright  pre- 
vents further  exploitation  of  it  by  successful  infringe- 
ment actions. 

Automobile  Workers  Union  v.  O^Brien,  339  U.S.  454 
(1950) 

This  is  a  case  dealing  with  the  National  Labor  Rela- 
tions Act  and  has  absolutely  no  application  to  the  pres- 
ent case.  Appellant  takes  no  issue  whatsoever  with  its 
holding.    The   case   involved  a  statute  of  the  State  of 
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Michigan  that  was  held  invaUd  because  it  directly  "con- 
flicts with  the  federal  Act"  in  several  respects,  such  as 
shortening  the  time  for  a  strike  notice  from  the  federally 
required  sixty  days  to  twenty  days,  and  requiring  a 
majority  authorization  of  the  strike. 

The  case  arose  in  the  state  courts  to  test  the  validity 
of  the  state  act.  When  Ascap  attempted  to  test  the 
copyright  Protection  Act  in  the  State  of  Washington, 
it  was  throwTi  out  of  court  for  having  "unclean  hands" 
on  both  occasions.  Buck  v.  Gallager,  36  F.Supp.  405 
(D.  Wash.  1940);  Taylor  v.  State,  29  Wn.2d  638,  188 
P.2d  671    (1948). 

The  issue  of  federal  supremacy  that  appellees  cite 
O'Brien  for  in  the  labor  field  was  settled  in  the  anti-trust 
field  long  ago  by  the  Supreme  Court  in  holding  that 
states  could  validly  enact  regulations  concerning  com- 
binations of  copyright  holders.  Watson  v.  Buck,  313 
U.S.  387  (1941);  Marsh  v.  Buck,  313  U.S.  406  (1941). 
For  obvious  reasons,  however,  appellees  would  rather 
that  these  cases  not  be  cited  or  discussed,  and  declined 
to  do  so. 

Amalgamated  Assort  of  Street  Electric  Ry.  &  Motor 
Coach  Employees  v.  Wisconsin  Employment  Rela- 
tions Board,  340  U.S.  383  (1951) 

This  case  is  almost  identical  to  the  O'Brien  case, 
above,  dealing  with  the  federal  supremacy  of  the  Na- 
tional Labor  Relations  Act  over  a  state  statute  that 
directly  conflicted  with  it.  Regarding  the  right  to  strike, 
".  .  .  Wisconsin  seeks  to  abrogate  that  right  altogether 
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insofar  as  petitions  are  concerned."  The  statute  would 
have  altered  the  federal  procedures  of  collective  bar- 
gaining, and  declared  certain  matters  to  be  outside  the 
scope  of  collective  bargaining  that  the  federal  act  re- 
quired to  be  subject  to  collective  bargaining. 

Interstate  Hotel  Co.  of  Nebraska  v.  Rentick  Music 
Corp.,  157  F.2d  744  (8th  Cir.  1946),  cert,  denied, 
329  U.S.  809  (1947) 

Although  the  quotation  set  forth  from  this  case  in 
appellee's  brief  would  appear  to  be  quite  favorable 
when  read  out  of  context,  a  reading  of  the  entire  case 
demonstrates  its  lack  of  application.  This  is  primarily 
so  because  Ascap  was  not  involved  at  all.  If  it  weren't 
for  Ascap's  total  dominance  in  the  case  presently  before 
the  Court  there  would  be  no  case  at  all  here  either. 
Thus  in  Remick  the  Court  said : 

"The  answer  to  this  contention  is  that  the  Society 
is  not  a  party  to  the  present  suit,  has  no  interest 
in  the  copyrights  infringed  [even  the  performance 
rights]  and  has  not  engaged  in  the  transaction  of 
any  business  in  the  State  of  Nebraska  at  any  time 
material  to  the  issues  here."  157  F.2d  at  474. 

Leo  Feist,  Inc.  v.  Demarie,  16  F.Supp.  827  (W.D. 
La.  1935) 

This  case  is  again  quoted  quite  out  of  context  and 
without  stating  the  applicable  facts.  It  involved  an  in- 
fringement suit  against  a  dance  hall.  Louisiana  had  a 
statute  that  did  not  deal  with  infringements  at  all,  but 
only  with  royalties.  The  Court  held  the  statute  in  no 
way  applicable  to  the  case  and  expressly  did  not  con- 
sider the  constitutionalitv  of  the  act. 


"Had  the  plaintiffs  sought  to  exact  the  payment 
of  royalties  or  rentals  as  a  condition  of  permitting 
performance  of  the  copyrighted  compositions,  or 
demanded  therefor  as  such,  then  the  case  might 
fall  within  the  language  of  the  statute,  except  for 
the  fact  that  it  applies  where  such  demands  are 
made  on  copyrighted  music  books,  recorded  music 
for  mechanical  reproduction,  or  radio  programs,  none 
of  which  are  involved  in  this  instance."  16  F.Supp. 
at  828. 

And  at  page  828: 

"I  am  also  of  the  opinion  that  the  statute  cannot 
apply  to  this  case,  which  was  filed  in  1933,  long 
before  the  act  of  the  legislature  was  passed,  for  it 
will  not  be  presumed  that  it  was  intended  to  operate 
retroactively." 

Leo   Feist,   Inc.,   v.   Young,   138  F.2d   972    (7th   Cir. 
1943) 

Here  again  appellee's  brief  quotes  out  of  context. 
Earlier  in  appellee's  brief  they  admit  that  the  Washing- 
ton statute  is  a  police  power  statute,  not  merely  a 
revenue  raising  statute. 

"We  are  dealing,  after  all,  with  an  anti-monopoly 
statute — 19.24.060  subjects  the  music  business  to  the 
police  power  of  the  state  .  .  ."  (Appellees'  Brief, 
p.  28.) 

As  pointed  out  in  the  opening  brief  of  appellant, 
pages  102-103,  the  Wisconsin  statute  was  held  not  to 
be  a  defense  because  the  statute  was  a  licensing  statute 
".  .  .  not  relevant  or  material  to  the  issue  presented  by 
the  complaint"  (138  F.2d  at  976).  If  the  Wisconsin 
statute   had   not   been   only   a   revenue   raising   statute. 
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".  .  .  collateral  to  the  cause  of  action  and  certainly  not 
directly  related  to  it  .  .  ."  the  Court  would  have  held 
its  noncompliance  by  the  plaintiffs  as  a  valid  defense 
to  the  infringement  action. 

Shenandoah  Valley  Broadcasting,  Inc.,  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964),  cert,  denied,  377  U.S. 
997  (1964) 

The  Shenandoah  case  is  cited  by  appellees  apparently 
to  establish  that  the  consent  decree  was  again  amended 
in  1950  to  alleviate  some  of  the  problems  of  the  consent 
decree.  All  the  Shenandoah  case  does  is  emphasize  the 
inequities  of  the  Amended  Final  Judgment  of  1950.  It 
was  amended  in  1950  to  correct  the  abuses  Ascap  had 
been  perpetrating  in  the  movie  industry  as  brought  out 
in  the  Alden-Rochelle  and  Witmark  cases.  The  1950 
amendment  did  solve  the  movie  industry  problems  by 
forbidding  Ascap  to  be  involved  and  let  the  competitive 
market  place  determine  the  price  and  distribution  meth- 
ods of  music. 

It  was  in  the  Shenandoah  case  that  broadcasters  at- 
tempted to  petition  Judge  Ryan  for  relief  from  the  abuses 
of  the  1950  Amended  Final  Judgment.  The  Second 
Circuit  recognized  that  broadcasters  do  not  have  the 
same  advantages  enjoyed  by  others  such  as  the  movie 
industry  and  the  networks: 

"The  provisions  of  Section  V(A)  and  (B)  re- 
quiring Ascap  to  license  networks  and  producers 
in  a  manner  that  will  relieve  their  members  and 
customers  of  the  need  of  obtaining  separate  licenses 
seem  to  have  been  designed  for  the  benefit  of  the 
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networks  and  the  producers,  not  for  that  of  the 
television  stations,  whose  rights  are  specified  in  Sec- 
tion VII."  331  F.2d  at  123. 

And  the  Court  concluded  on  page  124  by  holding  that 
broadcasters  had  no  standing  to  request  an  amendment 
to  the  consent  decree,  and  that  if  they  wanted  relief 
it  would  have  to  be  in  the  Courts  in  an  anti-trust  action: 

"If  appellants'  position  in  fact  has  the  merit  under 
the  anti-trust  laws  which  they  assert,  they  have 
effective  remedies  available,  either  by  persuading 
the  Department  of  Justice  to  apply  under  Section 
XVII  for  a  modification  of  the  judgment,  or  by  a 
private  suit  which  our  ruling  here  in  no  way  affects." 

The  only  way  an  anti-trust  case  testing  the  validity 
of  infringement  suits  as  against  copyright  and  anti-trust 
abuses  can  take  place  is  for  someone  to  infringe,  wait 
for  the  infringement  suit,  assert  the  abuses  as  a  defense, 
and  counter-claim  for  injuncti\'e  relief  and  damages. 
That  is  what  appellant  has  done.  But,  by  infringing  and 
bringing  the  matter  to  litigation,  it  is  called  a  pirate 
and  unworthy  of  equitable  relief. 

Sola  Electric  Co.   v.  Jefferson  Electric  Co.,   317  U.S. 
173  (1942) 

The  Sola  case  is  another  case  dealing  with  the  federal 
supremacy  issue  which  appellant  does  not  question  in 
the  slightest.  It  is  just  that  the  case  is  not  germane  to 
the  issues  here.  However,  the  case  is  one  dealing  with 
price-fixing  in  a  patent  case.  The  Court  held  that  a  local 
rule  of  estoppel  could  not  prevent  the  all-important 
operation  of  the  policy  of  the  anti-trust  laws,  and  held 
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hat  the  defendant-hcensee  could  assert  as  a  defense  to 
I  suit  on  the  hcense  that  it  included  a  price-fixing  clause 
n  violation  of  the  anti-trust  laws,   and  contrary  rules, 

".  .  .  must  yield  to  the  Act's  declaration  that  such 
agreements  are  unlawful,  and  to  the  public  policy 
of  the  [Sherman]  Act  which  in  the  public  interest 
precludes  the  enforcement  of  such  unlawful  agree- 
ments. Cf.  Morton  Salt  Co.  v.  G.  S.  Suppigger  Co., 
314  U.S.  488,  492,  493,  86  L.ed.  363,  365,  366,  62 
S.  Ct.  402."  317  U.S.  at  177. 
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APPENDIX  B 

Since  the  judgment  was  entered  by  the  trial  court, 
Ascap  has  threatened  appellant,  through  counsel,  that 
if  appellant  does  not  take  a  license  retroactive  to  1959 
it  will  be  sued  for  additional  infringements  amounting  to 
thousands  and  thousands  of  dollars.  Therefore,  appel- 
lant applied  for  a  current  license. 

However,  if  appellant  pays  fees  to  Ascap,  it  will,  of 
course,  be  in  violation  of  the  Washington  law.  And,  if 
it  wins  this  litigation,  it  should  be  entitled  to  three  times 
that  sum  of  money  in  anti-trust  damages.  The  trouble 
is  that  Ascap,  being  a  non-profit  association,  will  have 
distributed  the  money  on  a  formula  that  is  set  up  so 
that  it  is  impossible  to  trace  to  the  Ascap  individual 
members,  and  would  be  nearly  impossible  for  appellant 
to  recover. 

To  remedy  this  dilemma  of  possibly  throwing  money 
away,  and  in  violation  of  the  Washington  law  at  the 
same  time,  appellant  has  offered  Ascap 's  counsel  to 
place  the  money  in  trust  or  escrow  in  a  bank,  and  even 
in  the  court  registry.  Whoever  prevailed  in  the  litiga- 
tion would  get  the  money,  and  in  the  meantime  appel- 
lant would  not  be  violating  the  Washington  law.  The 
check  has  been  written  and  is  being  held  by  counsel. 

To  date  Ascap  and  appellees  have  refused  to  issue 
appellant  a  license  unless  appellant  pays  all  back  fees, 
from  January  1,  1959,  to  the  present,  directly  to  Ascap 
in  cash.  Lacking  the  money,  Ascap  threatens  more  litiga- 
tion.   As  usual,  the  threats  and  intimidations  have  pre- 
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vailed  and,  as  before  mentioned,  appellant  has  at  this 
writing  drawn  a  check  to  pay  Ascap  in  cash  over  $26,000 
in  fees,  much  of  which  is  payment  for  music  appellant 
does  not  need  or  want. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


No.  20074 


K-91,  Inc., 
Appellant, 

V. 

Gershwin  Publishing  Corporation,  et  al, 
Appellees. 


Appeal  from  the  United  States  District  Court  for 

THE  Western  District  of  Washington, 

Northern  Division 


Honorable  Gus  J.  Solomon,  Chief  Judge 


REPLY  BRIEF  OF  APPELLANT 


SUMMARY  OF  APPELLANT'S  REPLY  ARGUMENT 

After  reading  appellees'  answering  brief  we  have  again 
searched  it  for  case  authority.  We  have,  for  all  prac- 
tical purposes,  found  none.  Those  few  cited  are  analyzed 
in  Appendix  A.  Appellant  challenged  appellees  to  dis- 
tinguish the  cases  cited  by  appellant.  But,  presumably 
because  appellees  could  not  meet  the  challenge,  they 
ignore  the  cases  entirely. 

Similarly,  appellees  almost  entirely  ignore  making  any 
reference  to  the  record  below.  Rather,  they  refer  re- 
peatedly  to   the   trial   court's   findings   and   conclusions. 
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It  is  these  findings  and  conclusions  from  which  appel- 
lant is  appealing.  As  appellant  demonstrated  in  its  open- 
ing brief,  the  trial  court's  findings  and  conclusions  in 
this  type  of  proceeding  carry  practically  no  weight  at 
the  appellate  level  (Appellant's  Brief,  p.  34).  For  recent 
authority  in  an  anti-trust  case  squarely  in  point  see 
Associated  Press  v.  Taft-Ingalls  Corporation,  340  F.2d 
753  (6th  Cir.  1965),  at  page  765: 

"It  is  our  obligation  as  an  appellate  court  to 
overrule  the  'clearly  erroneous'  findings  of  the  dis- 
trict court  in  an  anti-trust  case,  as  in  other  civil 
actions   tried  by  a   district  judge  without  a  jury." 

Appellees  acquiesce  in  this,  but  repeatedly  assert  in 
effect  that  the  trial  court's  findings  are  sustained  because 
the  trial  court  found  them  and  that  proves  them.  This 
reply  brief  will  not  just  repeat  appellant's  previous  argu- 
ments. They  have  been  set  forth  and  gone  unanswered. 
Appellant  will  reply  to  appellees'  arguments  but  without 
much  additional  reference  to  the  cases  or  record  be- 
cause these  are  adequately  supplied  in  appellant's  brief. 

VIOLATIONS  OF  WASfflNGTON  STATE  STATUTES 
The  Power  of  States  to  Regulate  Pooling  of  Copyrights 

Appellant  in  its  opening  brief  reviewed  Ascap's  own 
extensive  litigation  on  the  exact  issue  of  state  power  to 
legislate  in  the  area  of  musical  copyright  combinations 
(appellant's  brief,  15-17).  Appellee  declined  to  even 
mention  these  cases,  let  alone  analyze  them,  and  cites 
such  remote  cases  as  labor  disputes.  Those  cases  are 
reviewed  in  Appendix  A  herein.    We  can  only  assume 
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that,   like  the  federal  anti-trust  cases,  appellees  cannot 
distinguish  them,  and  so  ignore  them. 

AppeUees'  Arguments  That  Per  Program  Licenses 
Are  Really  Per  Piece 

Appellees  contend  that  they  satisfy  the  per  piece 
requirements  of  the  Washington  law  because  of  the 
Ascap  per  program  license.  They  say  that,  for  some 
unexplained  reason,  it  would  be  difficult  to  establish 
a  price  for  each  piece  of  music.  They  make  this  con- 
tention without  the  basis  of  any  evidence  whatsoever. 
The  only  evidence,  coming  from  several  witnesses,  was 
that  it  would  be  quite  feasible  to  list  tlie  price  of  music. 
This  evidence  is  set  forth  in  appellant's  opening  brief 
in  Appendix  H.  In  U.  S.  v.  Loew's,  Inc.,  371  U.S.  38, 
9  L.Ed.2d  11  (1962),  the  Supreme  Court  rejected  the 
identical  argument  and  demanded  that  each  film  be 
quoted  at  a  set  price. 

Appellees  relate  that  the  same  price  should  not  be 
charged  for  "A  La  Cubana"  as  for  "Easter  Parade." 
That  is  precisely  our  point.  The  price  should  be  on  a 
per  piece  or  per  play  basis  as  the  Washington  legislature 
demanded — not  on  gross.  When  the  consumer  buys  a 
phonograph  record  from  the  record  store  he  pays  various 
prices  for  various  records — competitively — as  it  should 
be.  The  same  should  be  true  for  performance  rights. 
In  order  to  buy  a  phonograph  record  the  consuming 
public  doesn't  have  to  pay  8  per  cent  of  its  gross  income 
regardless  of  which  record  is  purchased.  But,  under  the 
Ascap  per  program  license,  if  a  broadcaster  grosses  $50 
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for  a  one-hour  program  in  which  one  record  is  played, 
he  must  pay  $4  (8  per  cent  of  his  gross)  whether  the 
record  is  "A  La  Cubana"  or  "Easter  Parade."  Or  whether 
30  seconds  of  music  is  played  or  59  minutes. 

It  was  obviously  this  precise  evil  which  the  Washing- 
ton legislature  had  in  mind  when  it  outlawed  blanket 
licenses  per  se.  It  then  went  on  to  require  per  piece 
licenses  as  a  condition  to  allowing  composers  to  pool 
their  performance  rights.  (RCW  19.24.020)  But  it  did 
not  make  blanket  licenses  legal. 

Appellees  admit  that  Ascap  uses  blanket  licenses  in 
Washington.  Thus  they  are  violating  RCW  19.24.020 
without  regard  to  the  question  of  whether  a  per  pro- 
gram license  is  "per  piece." 

Appellees  argue  that  the  Washington  legislature  must 
have  meant  per  program  when  it  said  "per  piece."  The 
Washington  legislature  said  just  what  it  intended  to  say, 
"per  piece."  If  it  had  intended  to  say  "per  program" 
it  would  have.  Even  in  1937  we  can  assume  the  legis- 
lature knew  the  difference  between  a  piece  of  music 
and  a  radio  program.  Some  of  the  most  popular  radio 
programs  of  the  general  era  were  made  up  of  several 
pieces,  e.g..  The  Hit  Parade,  The  Fred  Waring  Program, 
The  Telephone  Hour. 

The  legislature  expressly  defined  what  it  intended  by 
the  phrase  "per  piece"  as  being  ".  .  .  so  much  money  per 
each  time  a  piece  of  music  is  played  or  used  in  a  public 
performance  for  profit"  (RCW  19.24.140). 
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Appellees  also  contend  that  per  program  licenses 
should  be  construed  to  be  per  piece  licenses  within  the 
meaning  of  the  Washington  law  because  the  Amended 
Final  Judgment  requires  Ascap  to  issue  a  per  program 
license.  Apparently  appellee  thinks  that  when  a  defend- 
ant (Ascap)  is  caught  violating  the  federal  anti-trust 
laws  and  enters  into  an  agreed  order,  that  comity  re- 
quires a  diflFerent  interpretation  of  a  state  law — some 
kind  of  retroactive  legislation  by  two  non-legislative 
groups  located  in  the  state  of  New  York.  The  consent 
decree  was  entered  in  1941,  four  years  after  the  Wash- 
ington law  was  enacted. 

Although  appellees  keep  stating  that  the  Amended 
Final  Judgment  is  everyone's  delight,  the  simple  fact  is 
that  only  the  U.  S.  Justice  Department  and  Ascap's 
management  have  any  standing  to  question  its  wisdom. 
Disenchanted  rank  and  file  members  of  Ascap  have  at- 
tempted to  intervene,  but  the  United  States  Supreme 
Court  ruled  it  was  a  matter  between  only  Ascap  and 
the  government  and  no  one  else  has  any  voice  in  it. 
Sam  Fox  Publishing  Co.  v.  United  States,  366  U.S.  604 
(1961).  (Appellant's  Brief  115-119.)  When  the  All  In- 
dustry Committee  attempted  to  get  difiFerent  licenses  from 
those  provided  in  the  consent  decree,  the  broadcasters 
were  told  the  same  thing.  United  States  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964). 

It  is  preposterous  to  argue  that  a  decree  which  binds 
only  Ascap,  which  no  one  else  has  any  standing  to 
contest,  which  is  not  even  a  law  but  a  judgment,  which 
can  be  and  has  been  amended  from  time  to  time,  has  any- 
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thing  whatever  to  do  with  the  interpretation  of  a  Wash- 
ington statute.  Ai-e  we  to  assume  that  each  time  that 
Ascap  agrees  to  another  amendment  of  the  Amended 
Final  Judgment  that  a  1937  Washington  law  is  to  have 
a   different   interpretation? 

Appellees  also  contend  that  not  only  the  state  legis- 
lature meant  to  say  "per  program"  instead  of  "per  piece" 
in  1937,  but  that  the  legislature's  legal  advisor  in  1962 
was  wrong  when  he  issued  an  opinion  to  a  state  sen- 
ator that  the  Ascap  per  program  license  was  another 
form  of  blanket  license  and  therefore  illegal  (Def.  Ex. 
A-14).  In  so  doing,  appellees  will  have  to  include 
Ascap's  own  chief  attorney  who  testified  under  oath 
before  Congress  on  at  least  two  occasions  that  the  per 
program  license  was  only  another  form  of  blanket  license. 
(Testimony  quoted  at  page  45,  Appellant's  Brief.) 

Finally,  appellees  contend  that  they  comply  with  the 
Washington  statute  because  all  members  of  Ascap  under 
the  Amended  Final  Judgment  are  free  to  deal  separately. 
It  is  a  stipulated  fact  that  this  is  an  impossible  alterna- 
tive (R.  30,  Agreed  Fact  50,  pp.  10-11).  Even  if  it  were 
possible  in  Washington,  the  members  do  not  offer  li- 
censes individually. 

It  is  again  a  stipulated  fact  that  the  only  licenses  made 
available  are  those  contained  in  the  files  of  the  Wash- 
ington Secretary  of  State  (R.  30,  Agreed  Fact  25  and  28, 
p.  6).  The  only  licenses  filed  there  are  the  per  program 
and  blanket  licenses  as  far  as  the  broadcasters  are  con- 
cerned. There  are  per  piece  licenses  available  to  every 
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other  user  of  music  in  Washington  (Def.  Ex.  7,  8,  8- A, 
Schedule  11),  but  broadcasters  are  expressly  excluded. 
As  previously  pointed  out,  no  other  users  of  music  are 
licensed  in  the  State  of  Washington  or  pay  any  fees 
whatsoever  (R.  30,  Agreed  Fact  21,  p.  5). 

Appellees  even  admit  in  their  brief  that  the  only 
licenses  made  available  by  the  individual  Ascap  members 
to  broadcasters  are  the  "per  program"  and  "blanket" 
licenses  when  they  say  any  filing  the  members  might 
make  with  the  Secretary  of  State  would  be  a  duplicate 
of  the  filing  made  by  Ascap  for  its  members  (Appellant's 
Brief,  p.  25). 

Notwithstanding  the  terms  of  the  Amended  Final 
Judgment,  in  Washington  the  individual  members  of 
Ascap  do  not  make  individual  licenses  available.  As  to 
the  rest  of  the  United  States,  the  assertion  that  they 
stand  ready  to  deal  is  an  empty  platitude.  The  fact  is 
that  there  are  no  such  licenses  in  existence  (R.  30, 
Agreed  Fact  60,  p.   11). 

The   1959  Proceedings  Before  Judge  Ryan 

Appellees  state  that  the  most  important  single  fact 
in  this  case  was  the  1959  proceedings  before  Judge 
Ryan.  Appellant  fails  to  see  that  it  is  of  much  sig- 
nificance at  all.  Appellant  was  not  even  a  party.  How- 
ever, since  appellees  find  it  so  all-important,  appellant 
feels  compelled  to  comment. 

As  usual,  rather  than  cite  what  the  facts  are,  appellees 
cite  the  trial  court's  interpretation.    They  quote  the  trial 
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court's  finding  that  in  1959  Judge  Ryan  ruled  that,  in 
the  circumstances  presented,  Ascap  would  not  be  re- 
quired to  issue  hcenses  in  Washington.  The  stipulated 
facts  (R.  30,  Agreed  Fact  73,  p.  13)  and  Judge  Ryan's 
order  recites  (Pi.  Ex.  12)  that,  when  the  Washington 
broadcasters  applied  to  that  court  for  a  reasonable 
license  fee  pursuant  to  Section  IX,  Ascap  refused  to  issue 
them  any  licenses  whatsoever.  Not  only  the  petitioners 
were  refused  a  license,  but  everyone  else  in  the  whole  state 
— even  those  broadcasters  that  appellees  admit  have  faith- 
fully paid  tribute  to  Ascap  over  many  years. 

Appellees  repeatedly  assert  that  appellant  had  at  all 
times  the  right  to  apply  for  a  blanket  or  per  program 
license  under  the  Amended  Final  Judgment.  For  the 
many  reasons  related  in  appellant's  two  briefs  it,  of 
course,  declined  to  do  so.  (See  Hazeltine  Research,  Inc. 
V.  Zenith  Radio  Corporation,  239  F.  Supp.  51  (1965) 
at  72,  where  the  court  holds  that  one  may  properly 
refuse  to  take  a  license  when  the  alternatives  are  coer- 
sive.)  Now,  add  to  those  facts  the  1959  proceedings 
and  we  find  that  when  an  application  was  made,  Ascap 
demonstrated  its  immense  power  by  refusing  anyone 
licenses,  subjecting  all  users  of  music  to  possible  dam- 
ages of  up  to  $5,000  per  performance.  If  the  1959  pro- 
ceedings are  important  at  all,  those  are  the  reasons,  not 
what  Judge  Ryan  thought  about  the  effect  of  the  Wash- 
ington law  in  an  order  submitted  to  him  under  great 
distress    and   intimidation. 

If  Ascap  was  guided  by  the  1948  Attorney  General's 
opinion,  as  appellee  asserts,  and  the  trial  court  "found," 
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why  did  Ascap  pull  all  of  its  music  out  of  Washington 
in  1959 — even  as  to  broadcasters  who  religiously  paid? 
Why  has  it  never  licensed  any  other  music  user  in  this 
state? 

Since  appellees  make  such  an  issue  out  of  appellant's 
failure  to  pay  Ascap  even  now,  may  we  remind  appellees 
that  that  is  exactly  what  this  litigation  concerns.  (Again, 
see  Hazeltine  Research,  Inc.,  v.  Zenith  Radio  Corp., 
supra.)  The  damages  in  this  suit  come  to  less  than  the 
cost  of  printing  appellant's  two  briefs.  What  is  im- 
portant to  appellant  is  that  broadcast  music  be  freed 
for  competitive  pricing  as  was  done  in  Alden-Rochelle  v. 
ASCAF,  80  F.  Supp.  888  (S.D.  N.Y.  1948),  for  movie 
performances.  (Since  appellees  went  off  the  record  to 
inform  the  Court  as  to  appellant's  present  status  of  license 
payments,  appellant  has  taken  the  liberty  of  completing 
the  story  in  Appendix  B.) 

One  more  critical  factor  bears  on  the  importance  of 
the  1959  order  to  the  present  case.  That  order  only 
approves  the  forms  of  licenses  that  were  attached  to  the 
order.  The  licenses  affixed  to  the  order  provide  by  their 
own  terms  that  they  must  be  construed  under  the  laws 
of  New  York  (Pi.  Ex.  12,  6;  Def.  Ex.  7).  Relying  on 
this,  in  the  Washington  State  Superior  Court  action  in 
Yakima,  Washington,  Cascade  Rroadcasting  Co.  v.  Ascap, 
Cause  No.  45877,  Ascap  contended  that  the  licenses 
signed  by  Cascade  Broadcasting  Co.  (a  1959  petitioner) 
should  be  construed  under  the  laws  of  New  York  rather 
than  the  laws  of  Washington.  The  Washington  court 
properly  held,  however,  that 
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".  .  .  the  laws  and  decisions  of  the  State  of  Wash- 
ington are  appHcable  to  the  agreements  between 
the  parties  any  provisions  in  said  agreements  not- 
withstanding." Cascade  Broadcasting  Co.  v.  Ascap, 
Superior  Court  Cause  No.  45877,  County  of  Yakima, 
Washington. 

The  court  rehed  on  Carsten  Packing  Company  v.  So. 
Pac.  Ry.,  58  Wash.  239,  108  Pac.  613  (1910),  that 
parties  may  not  circumscribe  the  public  policy  of  a  state 
by  conveniently  agreeing  that  another  state's  laws  apply. 
Therefore,  the  Washington  courts  have  made  the  1959 
order  a  nullity  because  the  licenses  approved  by  the 
order  must  be  construed  under  Washington  laws  and  not 
under  New  York  laws  as  Ascap  might  like. 

Lastly,  how  appellees  can  say  no  Washington  ojBBcial 
has  criticized  Ascap's  filings  is  puzzling,  to  say  the  least, 
in  view  of  the  Attorney  General's  opinion  of  1962  that 
the  per  program  was  really  a  form  of  blanket  license  and 
illegal,  making  the  only  two  licenses  offered  in  Washing- 
ton illegal  (Def.  Ex.  A-14). 

Appellees  find  comfort  in  the  fact  that  neither  they, 
nor  Ascap,  or  Washington  broadcasters  who  deal  with 
Ascap,  have  been  prosecuted.  We  assume  they  found 
the  same  comfort  between  the  original  Final  Judgment 
in  Civil  Action  No.  13-95  when  the  Justice  Department 
took  no  further  action  until  the  Alden-Rochelle  cases  and 
M.  Witmark  &  Sons  v.  Jensen,  80  F.  Supp.  843  ( D.  Minn. 
1948),  in  which  Ascap  was  found  to  be  guilty  of  anti- 
trust and  copyright  abuses  in  nearly  every  aspect  oi 
Ascap's  operation  despite  the  1941  decree.    The  Justice 
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Department  did  not  move  in  on  Ascap,  just  as  it  does 
not  now,  and  just  as  Washington  officials  have  declined 
to  do.  But  that  doesn't  make  it  right  or  legal,  as  Alden- 
Rochelle  and  Witmark  so  amply  demonstrate.  More 
important,  the  argument  that  failure  to  prosecute  is 
persuasive  of  anything  at  all  in  the  present  case  is  not 
worth  further  comment.  If  pubhc  prosecutors  were  in- 
fallible, Congress  would  not  have  provided  for  private 
rights  of  action  in  the  anti-trust  law. 

THE  A3IENDED  FINAL  JUDGMENT 

Appellees'  central  argument  on  the  federal  issues  of 
anti-trust  violations  and  abuse  of  their  copyrights  is  to 
ignore  the  cases  appellant  cites  and  hide  behind  the 
consent  decree.  Their  main  thrust  is  that  the  high-sound- 
ing words  of  the  consent  decree  guarantee  competition 
and  fair  play  for  all.  All  users  of  music,  they  keep  saying, 
are  guaranteed  equal  treatment  and  protection. 

Then  may  we  ask  why — if  the  consent  decree  guar- 
antees all  of  these  things — broadcasters  in  the  United 
States  pay  more  than  87  per  cent  of  Ascap's  total  rev- 
enues and  less  than  13  per  cent  (R.  30,  Fact  48,  p.  9) 
is  paid  by  all  other  users  combined,  which  include  all 
bars,  grills,  taverns,  night  clubs,  restaurants,  seasonal 
resorts,  lounges,  occasional  or  one  night  bands,  dance 
halls,  roller  skating  rinks,  ice  skating  rinks,  rodeos,  wres- 
tling, ice  hockey,  roller  derbies,  walkathons,  professional 
football  and  basketball,  fashion  shows,  wired  and  re- 
corded music  not  cleared  at  the  source,  dog  tracks,  horse 
tracks,   amusement  parks,   carnivals,   music  in   industry, 
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circuses,  sound  trucks,  home  shows,  expositions,  picnic 
groves,  boats,  popular  concerts,  extravaganzas,  western 
revues,  variety  shows,  raihoad  cars,  department  stores, 
hotels,  ballrooms  and  symphonies.  (These  are  among  the 
separate  Ascap  licenses  filed  with  the  Washington  Secre- 
tary of  State,  Def.  Ex.  7,  8).  In  the  State  of  Washington 
all  combined  pay  zero. 

Even  within  the  broadcasters  the  consent  decree  falls 
far  short  of  providing  any  so-called  equal  treatment. 
Why,  for  example,  can  Ascap  hire  lawyers,  monitors, 
etc.,  and  bring  infringement  suits  against  11  small  radio 
stations  as  they  did  in  these  proceedings,  and  not  even 
bother  big  network  afiiliated  radio  and  TV  stations?  For 
just  one  example,  KVOS-TV,  a  CBS  network  aflBliate, 
wasn't  sued,  and  is  not  licensed  (R.  31,  Admission  Nos. 
8,  9,  10).  CBS  owns  Columbia  Records,  Inc.,  one  of 
the  largest  recording  companies  in  the  United  States 
(R.  31,  Admissions  Nos.  12,  13). 

Why  is  it  the  networks,  movie  exhibitors,  background 
music  users,  jingles,  etc.,  are  cleared  at  the  source,  but 
not  broadcasters?  The  answer  to  why  these  and  the 
other  flagrant  abuses  previously  related  exist  is  because 
Ascap  was  formed  in  1914  before  broadcasting  came  into 
existence. 

The  broadcasters  were  not  a  party  to  the  consent 
decree,  were  not  consulted  when  it  was  entered,  and 
cannot  request  that  it  be  amended.  U.S.  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964).  When  the  government  and 
Ascap  entered  into  the  decree  the  government  did  not 
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protect  the  broadcasters.   Just  as  the  Alden-Rochelle  and 
Witmark  cases  proved  it  had  not  protected  the  movie 
industry. 

Even  though  Ascap  had  "only"  the  non-exclusive  li- 
cense rights  it  still  has  today,  the  movie  industry  pre- 
vailed in  the  Alden-Rochelle  and  Witmark  cases.  Ap- 
pellees say  those  cases  are  only  of  historical  interest 
because  the  Alden-Rochelle  decree  was  vacated.  Of 
course  it  was — after  the  consent  decree  was  amended 
in  1950  to  conform  to  the  findings  of  the  court.  It  pro- 
hibited Ascap  from  ever  "collecting  any  monies  from, 
or  negotiating  with  any  motion  picture  theatre  exhib- 
itor .  .  ."  (Para.  IV.  E).  It  compelled  clearance  at  the 
source,  which  is  done  on  a  competitive  basis,  rather 
than  the  old  abuse  of  licensing  on  gross  receipts  or 
number  of  seats.  The  theatre  owmer  still  pays  Ascap,  but 
by  purchasing  a  competitively  priced  film,  which  he  can 
take  or  leave  on  price  alone.  It  wasn't  the  consent 
decree  that  produced  this  right.  It  was  anti-trust  litiga- 
tion, just  like  this  action,  and  which  the  broadcasters 
were  expressly  invited  to  bring  by  the  Second  Circuit 
Court  of  Appeals.  United  States  v.  Ascap,  331  F.2d  117 
(1964).  As  the  Supreme  Court  said  about  the  consent 
decree,  private  litigants  simply  are  "not  bound  by  gov- 
ernment litigation."  Sam  Fox  Publishing  Co.  v.  U.S.,  366 
U.S.  604  (1961). 

The  consent  decree  has  not  changed  much  of  anything 
for  the  broadcasters.  Prior  to  1941,  Ascap  charged  broad- 
casters a  percentage  of  their  gross  under  a  blanket  li- 
cense.   Out  of  the   over  5,000  radio  stations,   over  98 
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per  cent  are  still  paying  on  a  blanket  license  on  a  per- 
centage of  their  gross.  What  has  changed?  The  "per 
program"  license  is  window  dressing.  Their  attempts 
to  amend  the  decree  have  failed. 

The  whole  concept  of  the  consent  decree  is  wrong. 
It  substitutes  a  fantastically  cumbersome  procedural  proc- 
ess that,  for  the  average  broadcaster,  has  accomplished 
nothing.   The  alternatives   as   stipulated  are   impossible. 

For  broadcast  performance  rights  there  has  never 
been  competition.  What  Congress  feared  when  it  passed 
the  Copyright  Act  of  1909  happened  just  five  years  later 
when  Ascap  was  formed  in  1914.  Copyrights  were  com- 
pounded one  on  the  other  and  the  pooled  combination 
came  into  being. 

The  trial  court  missed  the  whole  point  in  supposedly 
'iDalancing  the  equities"  and  finding  no  other  system 
would  work.  The  reason  another  system  has  not  worked 
is  because  the  consent  decree  will  not  allow  a  natural 
system  to  evolve.  The  Justice  Department  and  Ascap 
have  been  allowed  to  substitute  their  own  judgment 
and  now  the  trial  judge  has  said  he,  too,  knows  what 
will  or  will  not  work,  and  what  is  best  for  the  public. 

The  only  way  performance  rights  for  radio  and  TV 
use  can  find  their  value — so  that  "Easter  Parade"  can 
be  selected  and  its  composer  remunerated  according  to 
its  worth,  and  "A  La  Cubana"  find  its  deserving  repose — 
is   for  this   court  to  free  the  performing  rights  to  the 
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music  as  Judge  Leibell  did  in  Alden-Rochelle. 

As  each  new  radio  station  comes  on  the  airways  to 
try  to  please  its  hsteners,  it  finds  itself  with  very  few 
sponsors.  It  plays  a  great  deal  of  music  and  has  only 
a  few  commercials.  Consequently,  it  pays  Ascap  rela- 
tively little.  As  the  station  builds  an  image  and  an 
audience,  it  has  more  commercials  and  plays  less  and 
less  music.  The  less  music  it  has  time  for,  the  more  it 
pays  for  the  music.  This  is  the  stigma  of  the  consent 
decree. 

We  hope  this  court  will  give  this  station  the  oppor- 
tunity to  pay  for  only  the  music  it  needs,  and  to  do  its 
ouTi  bargaining  for  it,  rather  than  the  Justice  Depart- 
ment, Ascap,  or  even  a  Federal  Judge. 

Finally,  appellant  cannot  put  it  more  strongly  than 
to  state  that  it  defies  the  appellees — or  anyone  for  that 
matter — to  distinguish  rationally  the  following  cases  and 
their  rulings  from  the  present  case:  Associated  Press  v. 
Taft-Ingalls  Corporation,  340  F.2d  753  (6th  Cir.  1965); 
Hazeltine  Research,  Inc.,  v.  Zenith  Radio  Corporation, 
291  F.  Supp.  51  (N.D.  111.  1965);  United  States  v. 
Loews,  Inc.,  371  U.S.  38  (1962);  M.  Witmark  &  Sons 
V.  Jensen,  80  F.Supp.  843  (D.  Minn.  1948);  Alden- 
Rochelle,  Inc.,  V.  Ascap,  80  F.Supp.  888  (S.D.N.Y. 
1948). 

The  appellant  did  not  cite  the  Associated  Press  case 
in  its  opening  brief  because  appellant's  counsel  did  not 
discover  the  case  before  the  brief  was  printed.   Appellant 
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submits  that  the  case  is  exactly  comparable  to  the  present 
case  on  the  anti-trust  issues,  just  as  the  Hazeltine  case  is. 

In  the  AP  case  the  court,  at  page  756,  sunomarized 
the  issue  of  that  case  and  this  one  thusly: 

"This  AP  policy  and  practice  of  'tying'  four  wire 
services  together  in  a  single  'package'  and  requiring 
the  appellant  to  take  and  pay  for  four  wire  services 
in  order  to  receive  any  one  of  them  is  the  principal 
issue  on  the  appeal." 

AP  sued  the  subscriber  newspaper  for  breach  of  con- 
tract for  failure  to  pay  fees  for  the  AP  news  services. 
The  newspaper,  as  in  the  present  case,  defended  alleg- 
ing violation  of  the  anti- trust  laws.  The  district  court 
held  for  AP  and  awarded  damages.  The  Circuit  Court 
reversed,  stating,  at  page  762: 

"Yet  the  record  clearly  established  that  AP  re- 
quired appellant  to  continue  to  subscribe  and  pay 
for  three  wires  which  appellant  did  not  want  and 
need,  in  order  to  receive  a  fourth  wire  which  it 
considered  essential,  and  thereby  forced  appellant 
to  give  up  its  independent  judgment  as  to  whether 
to  subscribe  to  the  three  unwanted  and  unneeded 
services.  This  is  one  of  the  situations  which  is  'an 
object  of  anti-trust  concern.'  United  States  v.  Loetv's, 
Inc.,  supra,  371  U.S.  38,  44-45,  83  S.  Ct.  97,  102." 

The  court  further  pointed  out  that  the  practice  ol 
packaging  news  services  had  been  adhered  to  consist- 
ently by  AP  since  1935.  The  mere  fact  that  no  one 
challenged  it  for  thirty  years  is  inconsequential,  con 
trary  to  what  the  appellees  say. 

Note  that  exact  similarity  of  the  cases.   Ascap  require 
broadcasters  to  subscribe  to  all  of  the  compositions  u 
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ts  repertory  in  order  for  a  station  to  receive  any  one 
)f  them.  As  the  testimony  at  the  trial  showed  and  the 
itipulated  facts  estabhshed  beyond  question,  the  radio 
;tation  KIXI  needs  and  uses  only  a  small  number  of 
carefully  selected  popular  standards.  It  should  not  be 
"orced  by  Ascap  to  give  up  its  independent  judgment 
md  subscribe  to  unwanted  and  unneeded  compositions 
!uch  as  rock  and  roll,  country-western,  or  symphony. 
\s  before  stated,  appellant  should  not  be  required  to 
lUow  Ascap,  the  appellees,  the  Justice  Department  or 
I  federal  judge  to  force  it  to  take  and  pay  for  unwanted 
md  in  many  cases  inferior  music. 

Respectfully  submitted, 

Ronald  A.  Murphy 

Attorney  for  Appellant 
K-91,  Inc 


CERTIFICATE  OF  COMPLIANCE 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cii'cuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Ronald  A.  Murphy 

Attorney  for  Appellant 
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APPENDIX  A 

ilfred  Bell  &  Co.  v.  Catalda  Fine  Arts,  Inc.,  191  F.2d 
99  (2dCir.  1951) 

Appellees  cite  this  case  for  the  proposition  that  a 
[lominal  or  marginal  violation  of  the  anti-trust  laws  will 
DC  subordinated  to  the  copyright  privilege.  A  simple 
reading  of  that  case  will  demonstrate  that  the  Court 
found  there  was  no  violation  of  the  anti-trust  laws,  that, 
in  fact,  nothing  of  any  consequence  regarding  anti-trust 
matters  even  took  place  in  the  United  States,  that  the 
defendants  did  not  have  this  defense  in  mind  when  they 
infringed,  and  that  it  was  not  even  originally  alleged 
as  a  defense  to  the  infringement  action  (Footnote  32, 
page  106). 

Clearly  the  Catalda  case  has  no  applicability  to  this 
case,  where  the  anti-trust  aspects  of  the  case  were  as- 
serted and  emphasized  from  beginning  to  end  and  are 
hardly  marginal.  In  addition,  even  if  there  were  no 
anti-trust  aspects  to  the  present  case  at  all,  appellant 
should  prevail  under  the  teachings  of  the  many  cases 
cited  by  appellant  that  the  abuse  of  a  copyright  pre- 
vents further  exploitation  of  it  by  successful  infringe- 
ment actions. 

Automobile  Workers  Union  v.  O^Brien,  339  U.S.  454 
(1950) 

This  is  a  case  dealing  with  the  National  Labor  Rela- 
tions Act  and  has  absolutely  no  application  to  the  pres- 
ent case.  Appellant  takes  no  issue  whatsoever  with  its 
holding.    The  case   involved  a  statute  of  the  State  of 
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Michigan  that  was  held  invahd  because  it  directly  "con- 
flicts with  the  federal  Act"  in  several  respects,  such  as 
shortening  the  time  for  a  strike  notice  from  the  federally 
required  sixty  days  to  twenty  days,  and  requiring  a 
majority  authorization  of  the  strike. 

The  case  arose  in  the  state  courts  to  test  the  validity 
of  the  state  act.  When  Ascap  attempted  to  test  the 
copyright  Protection  Act  in  the  State  of  Washington, 
it  was  thrown  out  of  court  for  having  "unclean  hands" 
on  both  occasions.  Buck  v.  Gallager,  36  F.Supp.  405 
(D.  Wash.  1940);  Taylor  v.  State,  29  Wn.2d  638,  188 
P.2d  671    (1948). 

The  issue  of  federal  supremacy  that  appellees  cite 
O'Brien  for  in  the  labor  field  was  settled  in  the  anti-trust 
field  long  ago  by  the  Supreme  Court  in  holding  that 
states  could  validly  enact  regulations  concerning  com- 
binations of  copyright  holders.  Watson  v.  Buck,  313 
U.S.  387  (1941);  Marsh  v.  Buck,  313  U.S.  406  (1941). 
For  obvious  reasons,  however,  appellees  would  rather 
that  these  cases  not  be  cited  or  discussed,  and  declined 
to  do  so. 

Amalgamated  Assort  of  Street  Electric  Ry.  &  Motor 
Coach  Employees  v.  Wisconsin  Employment  Rela- 
tions Board,  340  U.S.  383  (1951) 

This  case  is  almost  identical  to  the  O'Brien  case 
above,  dealing  with  the  federal  supremacy  of  the  Na- 
tional Labor  Relations  Act  over  a  state  statute  tha' 
directly  conflicted  with  it.  Regarding  the  right  to  strike 
".  .  .  Wisconsin  seeks  to  abrogate  that  right  altogethe 
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nsofar  as  petitions  are  concerned."  The  statute  would 
lave  altered  the  federal  procedures  of  collective  bar- 
gaining, and  declared  certain  matters  to  be  outside  the 
cope  of  collective  bargaining  that  the  federal  act  re- 
luired  to  be  subject  to  collective  bargaining. 

nterstate  Hotel  Co.  of  Nebraska  v.  Remick  Music 
Corp.,  157  F.2d  744  (8th  Cir.  1946),  cert,  denied, 
329  U.S.  809  (1947) 

Although  the  quotation  set  forth  from  this  case  in 
Lppellee's  brief  would  appear  to  be  quite  favorable 
vhen  read  out  of  context,  a  reading  of  the  entire  case 
lemonstrates  its  lack  of  application.  This  is  primarily 
0  because  Ascap  was  not  involved  at  all.  If  it  weren't 
or  Ascap's  total  dominance  in  the  case  presently  before 
he  Court  there  would  be  no  case  at  all  here  either, 
rhus  in  Remick  the  Court  said: 

"The  answer  to  this  contention  is  that  the  Society 
is  not  a  party  to  the  present  suit,  has  no  interest 
in  the  copyrights  infringed  [even  the  performance 
rights]  and  has  not  engaged  in  the  transaction  of 
any  business  in  the  State  of  Nebraska  at  any  time 
material  to  the  issues  here."  157  F.2d  at  474. 

jeo  Feist,  Inc.  v.  Demarie,  16  F.Supp.  827  (W.D. 
La.  1935) 

This  case  is  again  quoted  quite  out  of  context  and 
vithout  stating  the  applicable  facts.  It  involved  an  in- 
ringement  suit  against  a  dance  hall.  Louisiana  had  a 
tatute  that  did  not  deal  with  infringements  at  all,  but 
)nly  with  royalties.  The  Court  held  the  statute  in  no 
vay  applicable  to  the  case  and  expressly  did  not  con- 
ider  the  constitutionality  of  the  act. 


"Had  the  plaintijffs  sought  to  exact  the  payment 
of  royalties  or  rentals  as  a  condition  of  permitting 
performance  of  the  copyrighted  compositions,  or 
demanded  therefor  as  such,  then  the  case  might 
fall  within  the  language  of  the  statute,  except  for 
the  fact  that  it  applies  where  such  demands  are 
made  on  copyrighted  music  books,  recorded  music 
for  mechanical  reproduction,  or  radio  programs,  none 
of  which  are  involved  in  this  instance."  16  F.Supp. 
at  828. 

And  at  page  828: 

"I  am  also  of  the  opinion  that  the  statute  cannot 
apply  to  this  case,  which  was  filed  in  1933,  long 
before  the  act  of  the  legislature  was  passed,  for  it 
will  not  be  presumed  that  it  was  intended  to  operate 
retroactively." 

Leo  Feist,   Inc.,   v.    Young,   138  F.2d   972    (7th  Cir 
1943) 

Here  again  appellee's  brief  quotes  out  of  context 
Earlier  in  appellee's  brief  they  admit  that  the  Washing 
ton  statute  is  a  police  power  statute,  not  merely  i 
revenue  raising  statute. 

"We  are  dealing,  after  all,  with  an  anti-monopol; 
statute — 19.24.060  subjects  the  music  business  to  th( 
police  power  of  the  state  .  .  ."  (Appellees'  Brief 
p.  28.) 

As  pointed  out  in  the  opening  brief  of  appellant 
pages  102-103,  the  Wisconsin  statute  was  held  not  t 
be  a  defense  because  the  statute  was  a  licensing  statut 
".  .  .  not  relevant  or  material  to  the  issue  presented  b 
the  complaint"  (138  F.2d  at  976).  If  the  Wisconsi 
statute   had   not   been   only   a    revenue   raising   statut( 
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'.  .  .  collateral  to  the  cause  of  action  and  certainly  not 
directly  related  to  it  .  .  ."  the  Court  would  have  held 
its  noncompliance  by  the  plaintifiFs  as  a  valid  defense 
1:0  the  infringement  action. 

Shenandoah  Valley  Broadcasting,  Inc.,  v.  Ascap,  331 
F.2d  117  (2d  Cir.  1964),  cert,  denied,  377  U.S. 
997  (1964) 

The  Shenandoah  case  is  cited  by  appellees  apparently 
to  establish  that  the  consent  decree  was  again  amended 
in  1950  to  alleviate  some  of  the  problems  of  the  consent 
decree.  All  the  Shenandoah  case  does  is  emphasize  the 
inequities  of  the  Amended  Final  Judgment  of  1950.  It 
was  amended  in  1950  to  correct  the  abuses  Ascap  had 
been  perpetrating  in  the  movie  industry  as  brought  out 
in  the  Aklen-Rochelle  and  Witmark  cases.  The  1950 
amendment  did  solve  the  movie  industry  problems  by 
forbidding  Ascap  to  be  involved  and  let  the  competitive 
market  place  determine  the  price  and  distribution  meth- 
ods of  music. 

;  It  was  in  the  Shenandoah  case  that  broadcasters  at- 
tempted to  petition  Judge  Ryan  for  relief  from  the  abuses 
of  the  1950  Amended  Final  Judgment.  The  Second 
■Circuit  recognized  that  broadcasters  do  not  have  the 
same  advantages  enjoyed  by  others  such  as  the  movie 
industry  and  the  networks: 

"The   provisions    of    Section   V(A)    and    (B)    re- 
quiring  Ascap    to    license   networks    and    producers 
1        in   a   manner  that  will  relieve   their  members   and 
customers  of  the  need  of  obtaining  separate  licenses 
seem  to  have  been  designed  for  the  benefit  of  the 


networks  and  the  producers,  not  for  that  of  the 
television  stations,  whose  rights  are  specified  in  Sec- 
tion VII."  331  F.2d  at  123. 

And  the  Court  concluded  on  page  124  by  holding  that 
broadcasters  had  no  standing  to  request  an  amendment 
to  the  consent  decree,  and  that  if  they  wanted  relief 
it  would  have  to  be  in  the  Courts  in  an  anti- trust  action: 

"If  appellants'  position  in  fact  has  the  merit  under 
the  anti-trust  laws  which  they  assert,  they  have 
effective  remedies  available,  either  by  persuading 
the  Department  of  Justice  to  apply  under  Section 
XVII  for  a  modification  of  the  judgment,  or  by  a 
private  suit  which  our  ruling  here  in  no  way  affects.' 

The  only  way  an  anti-trust  case  testing  the  validit) 
of  infringement  suits  as  against  copyright  and  anti-trusi 
abuses  can  take  place  is  for  someone  to  infringe,  waii 
for  the  infringement  suit,  assert  the  abuses  as  a  defense 
and  counter-claim  for  injunctive  relief  and  damages 
That  is  what  appellant  has  done.  But,  by  infringing  anc 
bringing  the  matter  to  litigation,  it  is  called  a  pirat< 
and  unworthy  of  equitable  relief. 

Sola  Electric  Co.   v.  Jefferson  Electric  Co.,   317  U.S 
173  (1942) 

The  Sola  case  is  another  case  dealing  with  the  feders 
supremacy  issue  which  appellant  does  not  question  i 
the  slightest.  It  is  just  that  the  case  is  not  germane  t 
the  issues  here.  However,  the  case  is  one  dealing  wit 
price-fixing  in  a  patent  case.  The  Court  held  that  a  loci 
rule  of  estoppel  could  not  prevent  the  all-importar 
operation  of  the  policy  of  the  anti-trust  laws,  and  hel 
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:hat  the  defendant-licensee  could  assert  as  a  defense  to 
i  suit  on  the  hcense  that  it  included  a  price-fixing  clause 
,n  violation  of  the  anti-trust  laws,  and  contrary  rules, 

".  .  .  must  yield  to  the  Act's  declaration  that  such 
agreements  are  unlawful,  and  to  the  public  policy 
of  the  [Sherman]  Act  which  in  the  public  interest 
precludes  the  enforcement  of  such  unlawful  agree- 
ments. Cf.  Morton  Salt  Co.  v.  G.  S.  Suppigger  Co., 
314  U.S.  488,  492,  493,  86  L.ed.  363,  365,  366,  62 
S.  Ct.  402."  317  U.S.  at  177. 
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APPENDIX  B 

Since  the  judgment  was  entered  by  the  trial  court, 
Ascap  has  threatened  appellant,  through  counsel,  that 
if  appellant  does  not  take  a  license  retroactive  to  1959 
it  will  be  sued  for  additional  infringements  amounting  to 
thousands  and  thousands  of  dollars.  Therefore,  appel- 
lant applied  for  a  current  license. 

However,  if  appellant  pays  fees  to  Ascap,  it  will,  oi 
course,  be  in  violation  of  the  Washington  law.  And,  iJ 
it  wins  this  litigation,  it  should  be  entitled  to  three  time; 
that  sum  of  money  in  anti-trust  damages.  The  troubh 
is  that  Ascap,  being  a  non-profit  association,  will  hav( 
distributed  the  money  on  a  formula  that  is  set  up  S( 
that  it  is  impossible  to  trace  to  the  Ascap  individua 
members,  and  would  be  nearly  impossible  for  appellar 
to  recover. 

To  remedy  this  dilemma  of  possibly  throwing  mone 
away,  and  in  violation  of  the  Washington  law  at  th 
same  time,  appellant  has  offered  Ascap 's  counsel  t 
place  the  money  in  trust  or  escrow  in  a  bank,  and  eve 
in  the  court  registry.  Whoever  prevailed  in  the  litig;- 
tion  would  get  the  money,  and  in  the  meantime  appe- 
lant would  not  be  violating  the  Washington  law.  Th 
check  has  been  written  and  is  being  held  by  couns(. 

To  date  Ascap  and  appellees  have  refused  to  issi5 
appellant  a  license  unless  appellant  pays  all  back  fed, 
from  January  1,  1959,  to  the  present,  directly  to  Ascp 
in  cash.  Lacking  the  money,  Ascap  threatens  more  htigi- 
tion.    As  usual,  the  threats  and  intimidations  have  p:;- 
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ailed  and,  as  before  mentioned,  appellant  has  at  this 
writing  drawTi  a  check  to  pay  Ascap  in  cash  over  $26,000 
1  fees,  much  of  which  is  payment  for  music  appellant 
oes  not  need  or  want. 
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Jurisdictional  Statement 


This  is  an  action  for  copyright  infringement  which 
appellees  commenced  in  the  United  States  District  Court 
for  the  Western  District  of  Washington,  Northern  Divi- 
sion (R.  1).*    Appellees  are  the  copyright  proprietors  of 


*"R."  refers  to  documents  in  the  record  on  appeal  as  listed  in 
appellant's  designation  of  the  record  on  appeal  and  appellees'  counter- 
designation.  "Tr."  refers  to  pages  in  the  trial  transcript.  "P.  Ex." 
refers  to  plaintiffs'  (appellees')  exhibits.  "D.  Ex."  refers  to  defend- 
ant's (appellant's)  exhibits. 

Judge  Solomon's  opinion  and  his  findings  of  fact  and  conclusions 
of  law  are  set  forth  in  Appendix  A  to  our  brief.  "App.  A"  refers 
to  pages  of  said  appendix. 


four  musical  compositions.  By  this  action,  they  sought  to  en- 
force their  rights  under  the  copyright  laws  of  the  United 
States — to  recover  damages  for  infringement  of  their 
copyrighted  works  and  to  enjoin  further  infringements,  17 
U.  S.  C.  §§1,  101,  116  (R.  1). 

The  trial  court  had  jurisdiction  over  appellees'  claims 
pursuant  to  28  U.  S.  C.  §  1338. 

Appellant  is  the  owner  and  operator  of  radio  station 
KIXI  in  Seattle,  Washington.  Appellant's  answer  in  the 
court  below  asserted  defenses  and  a  counterclaim  under  the 
federal  antitrust  laws  (R.  4).  The  trial  court  had  jurisdic- 
tion over  appellant's  counterclaim  pursuant  to  28  U.  S.  C. 
§  1337. 

Appellant  now  appeals  from  a  final  judgment  rendered 
by  the  trial  court  (Solomon,  J.)  granting  appellees  the  re- 
lief they  sought  (R.  11).  This  Court  has  jurisdiction  of 
the  appeal  by  virtue  of  28  U.  S.  C.  §1291. 

Statement  of  the  Case 
Introduction 

Appellant's  statement  of  the  facts  contains  many  errors 
and  large  amounts  of  irrelevant  material.  It  becomes  nec- 
essary, therefore,  to  state  the  relevant  facts,  as  stipulated 
by  the  parties  before  trial  (R.  30)  and  as  found  by  the  trial 
court  based  on  the  testimony  and  exhibits  introduced  at 
the  trial  (R.  37). 

To  begin,  it  is  important  to  place  in  its  proper  per- 
spective appellant's  conduct  which  gave  rise  to  this  law- 
suit. Appellant  admits  that  it  performed  appellees'  copy- 
righted musical  compositions  on  its  radio  station  (R.  30, 
Fact  5  ) .  Appellant  admits  also  that  the  performances  were 
public  and  for  profit,  and  were  made  without  payment  of 
any  royalty  and  without  the  consent  of  appellees  (R.  30, 
Fact  6).    Indeed,  the  trial  court  found  that  appellant  has 


re^ilarly  broadcast  the  musical  compositions  of  appellees 
and  of  other  authors,  composers  and  publishers  over  its 
radio  station,  for  profit,  without  the  consent  of  the  copy- 
right owner  or  any  licensing  agency  and  without  the  pay- 
ment of  any  royalty  or  compensation  of  any  kind  to  any 
person  (App.  A,  p.  9,  Fact  8). 

This  was  done,  the  trial  court  found,  "pursuant  to  de- 
liberate policy,  long  persisted  in,  and  without  any  regard 
to  the  rights  of  plaintiffs  and  other  copyright  proprietors 
under  the  federal  copyright  law"  (App.  A,  p.  9,  Fact  9). 
Nor  could  appellant  plead  ignorance  of  the  clear  require- 
ment of  law  that  it  pay  for  the  use  of  copyrighted  music; 
its  station  was  managed  by  persons  of  considerable  experi- 
ence and  wide  know^ledge  of  radio  broadcasting  (App.  A, 
p.  9,  Fact  9,  Tr.  3). 

These  facts  permit  no  conclusion  but  that  appellant  was 
a  deliberate  and  wilful  infringer.  The  Court  below  so  found 
(App.  A,  pp.  2-6,  9,  Fact  9),  and  its  finding  is  not  here 
challenged. 

Accordingly,  all  that  remains  for  consideration  on  this 
appeal  is  the  sufficiency  of  the  affirmative  defenses  urged 
by  appellant  as  justification  for  its  appropriation  of  appel- 
lees' property.  These  defenses,  however  denominated,  boil 
down  to  two: 

1.  Appellant  contends  that  appellees,  together  with 
the  American  Society  of  Composers,  Authors  and  Pub- 
Hshers  (ASCAP),  an  unincorporated  membership  asso- 
ciation to  which  each  appellee  belongs,  have  violated 
a  state  statute,  Chapter  19.24,  Revised  Code  of  Wash- 
ington, the  so-called  Copyright  Protection  Law,  and  are 
therefore  barred  from  maintaining  this  action ; 

2.  Appellant  contends  that  appellees,  together  with 
ASCAP,  have  violated  the  federal  antitrust  laws  in  the 


use  of  their  copyrights  and  are  therefore  barred  from 
maintaining  this  action. 

At  the  trial  of  this  action,  it  was  abundantly  demon- 
strated that  there  was  no  merit  in  appellant's  affirmative 
defenses — neither  factually  nor  legally. 

The  District  Court  so  held.  There  is  no  reason  in  law 
or  in  the  facts  here  of  record  for  this  Court  to  disturb  the 
result  reached  below. 

The  Decision  Below 

This  action  was  consolidated  for  trial  together  with  five 
other  infringement  actions  commenced  by  appellees  and 
other  copyright  proprietors  against  two  other  radio  broad- 
casting corporations  in  Washington  and  the  president  and 
principal  stockholder  of  one  of  them.  The  actions  were 
tried  before  the  Honorable  Gus  J.  Solomon,  Chief  Judge 
of  the  United  States  District  Court  for  the  District  of  Ore- 
gon, sitting  in  these  cases  pursuant  to  designation  by  the 
district  court  judges  in  Washington. 

After  studying  the  statement  of  admitted  facts,  the 
evidence  adduced  at  the  trial,  the  exhibits  and  the  memo- 
randa of  authorities  submitted  by  the  parties,  the  Court 
below  concluded  that  appellees  and  the  other  plaintiffs 
below  were  entitled  to  prevail  (App.  A,  pp.  2-6).* 

As  we  have  seen,  Judge  Solomon  began  by  finding  wil- 
ful and  intentional  infringement:  the  defendant  broad- 
casters had  deliberately  and  knowingly  appropriated  the 
property  of  appellees  and  thousands  of  other  copyright 
proprietors. 

With  regard  to  appellant's  affirmative  defenses  founded 
on  Washington  law.  Judge  Solomon  wrote  (App.  A,  p.  4) : 


*No  appeals  were  taken  in  the  other  five  actions. 


"I  find  that  plaintiffs  have  complied  with  the 
statutory  requirements  of  the  State  of  Washington, 
Defendants  have  failed  to  prove  that  ASCAP's  reg- 
istration of  the  songs  in  its  repertory  was  inade- 
quate or  that  plaintiffs  or  ASCAP  violated  the 
Washington  law  relating  to  the  pooling  of  copy- 
right interests  without  providing  for  per  piece 
licensing  (RCWA  19.24.020);  or  that  the  filing 
of  these  and  other  actions  by  the  plaintiffs  to  en- 
force their  rights  under  the  copyright  laws  con- 
stituted an  abuse  of  either  State  or  Federal  proc- 
ess. There  is  no  evidence  of  any  abusive  practices 
by  either  the  plaintiffs  or  their  licensing  agent  which 
would  deny  them  copyright  protection." 

Judge  Solomon  also  concluded  that  (App.  A,  p.  5)  : 

"To  construe  the  provisions  of  the  Washington 
statute  (RCWA,  Chapter  19.24)  so  as  to  make  the 
acts  of  the  plaintiff's  or  ASCAP  in  this  case  un- 
lawful would  raise  grave  questions  concerning  the 
constitutionality  of  the  Washington  statute  under 
the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States." 

With  regard  to  appellees'  alleged  violations  of  the  fed- 
eral antitrust  laws,  Judge  Solomon  concluded  that  (App. 
A,p.  5):  _ 

"Plaintiffs  have  not  unlawfully  extended  their 
copyright  monopolies  through  a  combination  among 
themselves  or  with  ASCAP,  nor  are  they  guilty  of 
violating  the  federal  antitrust  laws  in  any  respect 
alleged  by  the  defendants." 

Although  Judge  Solomon  found  that  appellant  had  de- 
liberately appropriated  appellees'  property  and  had  greatly 


profited  by  its  wrongful  conduct,  he  fixed  damages  against 
appellant  at  the  statutory  minimum  of  $250  per  infringe- 
ment (App.  A,  p.  33,  Conclusion  20). 

Judge  Solomon  found  also  that  plaintiffs  below  were 
entitled  to  reasonable  attorneys'  fees  in  the  amount  of 
$15,000,  to  be  allocated  among  the  six  cases  tried  in  accord- 
ance with  the  amount  of  statutory  damages  allowed  in  each 
case  (App.  A,  p.  33,  Conclusion  21).  Accordingly,  judg- 
ment was  entered  in  this  action  for  $1,000,  plus  attorneys' 
fees  in  the  amount  of  $252.31  (R.  11). 

Statutes  Involved 
The  Copyright  Law 

Section  1  of  the  Copyright  Law,  17  U.  S.  C.  §  1,  pro- 
vides in  pertinent  part: 

"§  1.    Exclusive  rights  as  to  copyrighted  works 

Any  person  entitled  thereto,  upon  complying 
with  the  provisions  of  this  title,  shall  have  the  exclu- 
sive right: 

*         *         * 

(e)  To  perform  the  copyrighted  work  publicly 
for  profit  if  it  be  a  musical  composition;  .  ,  ." 

Section  101  of  the  Copyright  Law,  17  U.  S.  C.  §  101, 
provides  in  pertinent  part : 

"§  101.    Infringement 

If  any  person  shall  infringe  the  copyright  in  any 
work  protected  under  the  copyright  laws  of  the 
United  States  such  person  shall  be  liable : 

(a)  Injunction. — To  an  injunction  restraining 
such  infringement; 

(b)  Damages  and  profits;  amount;  other  rem- 
edies.— To   pay   to   the   copyright   proprietor   such 


damages  as  the  copyright  proprietor  may  have  suf- 
fered due  to  the  infringement,  *  *  *  or  in  lieu  of 
actual  damages  and  profits,  such  damages  as  to  the 
court  shall  appear  to  be  just,  and  in  assessing  such 
damages  the  court  may,  in  its  discretion,  allow  the 
amounts  as  hereinafter  stated,  *  *  *  and  such  dam- 
ages shall  in  no  .  .  .  case  exceed  the  sum  of  $5,000 
nor  be  less  than  the  sum  of  $250,  and  shall  not  be 
regarded  as  a  penalty." 

Section  116  of  the  Copyright  Law,  17  U.  S.  C.  §  116, 
provides : 

"§  116.   Costs;  attorney's  fees 

In  all  actions,  suits,  or  proceedings  under  this 
title,  except  when  brought  by  or  against  the  United 
States  or  any  officer  thereof,  full  costs  shall  be 
allowed,  and  the  court  may  award  to  the  prevailing 
party  a  reasonable  attorney's  fee  as  part  of  the 
costs." 

The  Sherman  Act 

Section  1  of  the  Sherman  Act,  15  U.  S.  C.  §  1,  provides 
in  pertinent  part : 

"Every  contract,  combination  in  the  form  of 
trust  or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  States,  or  with 
foreign  nations,  is  declared  to  be  illegal.  .  .  ." 

Washington  Statute* 

Section  19.24.010,  R.  C.  W.,  provides  that  it  shall  be 
unlawful  for  any  person  to  cause  to  be  publicly  performed 


*The  complete  text  of  the  pertinent  Washington  statute  is  set 
out  in  Appendix  B  to  our  brief. 
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for  profit  any  musical  work  copyrighted  under  the  laws  of 
the  United  States  without  the  consent  of  the  owner.  (Ap- 
pellant has,  as  we  have  seen,  pursued  a  policy  of  constant 
violation  of  this  statute.) 

Section  19.24.020,  R.  C.  W.,  provides  that  two  or  more 
copyright  proprietors  may  not  "pool  their  interests  for  the 
purpose  of  fixing  the  prices  on  the  use"  of  their  copyrighted 
works  or  for  the  purpose  of  collecting  fees  or  issuing  "blan- 
ket" licenses  for  the  right  to  perform  their  works  publicly. 
The  statute  contains  an  exception:  "Provided,  however, 
such  persons  may  join  together  if  they  issue  licenses  on 
rates  assessed  on  a  per  piece  system  of  usage." 

Sections  19.24.040,  and  19.24.050  and  19.24.055,  R. 
C.  W.,  provide  that  two  or  more  copyright  proprietors  who 
join  together  are  required  annually  to  file  in  the  office  of 
the  Secretary  of  State  of  Washington  "a  complete  cata- 
logue of  the  titles  of  their  claimed  compositions"  together 
with  a  "list  of  the  prices  charged"  for  their  works. 

Section  19.24.060,  R.  C.  W.,  declares  that  the  provi- 
sions of  Chapter  19.24,  R.  C.  W.,  "shall  be  administered 
by  the  courts  and  other  officials  of  this  state  in  a  manner 
consistent  with,  in  aid  of,  and  never  in  conflict  with  the 
copyright  laws  of  the  United  States  .  .  .  [and]  shall  at 
all  times  efifectuate  the  enforcement,  the  true  intent,  and 
meaning  of  the  United  States  copyright  laws  in  order  to 
prevent  abuses  from  being  practiced  within  this  state  .  .  . 
by  any  individual,  corporation,  or  organizations  who  at- 
tempt to  use  the  Federal  courts  as  innocent  instrumentali- 
ties in  the  furtherance  of  any  systematic  campaign  or 
scheme  designed  to  illegally  fix  prices  for  the  commercial 
use  of  copyrighted  works  through  the  use  of  extortionate 
means  and  terrorizing  practices  based  on  threats  of  suits, 
and  an  abuse  of  both  state  and  Federal  process." 


Tlie  Facts 

The  record  here  discloses  the  following: 

The  Appellees  and  ASCAP 

Appellees  and  the  other  plaintiffs  below — among  them 
Richard  Rodgers,  Irving  Berlin  and  the  late  Cole  Porter — 
include  some  of  the  most  talented  and  successful  writers  of 
popular  music  in  the  United  States  today. 

The  right  of  a  copyright  proprietor  to  be  rewarded  for 
public  performances  for  profit  of  his  musical  compositions 
is  a  valuable  and  important  right — not  only  to  the  copy- 
right proprietor  but,  more  importantly,  to  the  public  as  a 
whole.  For  without  the  incentives  which  flow  to  copyright 
proprietors  from  the  rights  granted  to  them  in  the  Copy- 
right Law,  the  seemingly  endless  variety  of  melodies  and 
lyrics  which  result  from  the  creative  efforts  of  composers 
and  lyricists  would  soon  stop.  The  framers  of  the  Consti- 
tution recognized  the  public  value  of  so  encouraging  cre- 
ativity. The  Copyright  Clause  empowers  the  Congress  "To 
promote  the  Progress  of  .  .  .  useful  Arts  by  securing  for 
limited  Times  to  Authors  .  .  .  the  exclusive  Right  to  their 
respective  Writings  .  .  ."  U.  S.  Const.,  Art.  I,  §  8. 

Appellees  are  all  members  of  ASCAP,  an  unincorpo- 
rated membership  association  which  is  organized  under  the 
laws  of  the  State  of  New  York  and  has  over  8,800  author, 
composer  and  publisher  members  who  own  copyrights  in 
separate  musical  compositions  (R.  30,  Facts  10,  11). 

Before  the  organization  of  ASCAP,  there  was  no  effec- 
tive method  by  which  individual  writers  and  publishers  of 
music  could  secure  payment  for  the  use  of  their  copyrighted 
musical  works  in  public  performances  for  profit.  The  users 
of  music  were  so  numerous  and  widespread,  and  each 
instance  of  use  so  fleeting,  that  no  individual  writer  or 
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publisher  could  take  the  measures  necessary  to  negotiate 
licenses  with  them  or  to  detect  unauthorized  uses  and  secure 
legal  redress.  Conversely,  music  users  who  wished  to  per- 
form thousands  of  works  each  year  without  risk  of  in- 
fringement had  no  practical  means  of  obtaining  licenses 
from  the  owners  of  all  those  works. 

As  a  means  of  solving  the  problems  of  both  the  copy- 
right owners  and  the  users  of  music,  AS  CAP  was  organ- 
ized in  1914  as  an  unincorporated  membership  association 
representing  both  writers  and  publishers. 

ASCAP's  Relations   with   Its   Members* 

The  relationship  between  ASCAP  and  its  members  is 
subject  to  both  internal  and  external  regulation.  Internally, 
ASCAP  and  its  members  are  governed  by  the  ASCAP 
Articles  of  Association  and  by  agreements  executed  by  each 
member  and  by  the  Society,  the  "General  Agreement"  (D. 
Ex.  A-5),  and  the  "Television  Agreement"  (P.  Ex.  10). 
But  these  internal  arrangements  are  subordinate  to,  and  in 
large  measure  superseded  by,  the  extensive  regulatory  pro- 
visions of  the  Amended  Final  Judgment  of  March  14,  1950 
(D.  Ex.  A-2),  entered  on  consent  in  an  antitrust  action 
entitled  United  States  v.  ASCAP,  Civil  Action  No.  13-95 
(D.  C.  S.  D.  N.  Y.),  and  the  Order  of  January  7,  1960 


*Appellant's  brief  at  numerous  places  purports  to  comment  on 
ASCAP's  history,  its  past  licensing  practices  and  other  matters. 
These  comments  are  usually  as  inaccurate  as  they  are  irrelevant.  For 
example,  appellant's  brief  (p.  15)  states  that  "because  of  continuing 
dissatisfaction  among  ASCAP's  own  members  John  C.  McGeehan 
by  order  of  the  court  having  jurisdiction  of  the  consent  decree  is 
examining  the  design  and  conduct  of  ASCAP's  method  of  surveying 
performances."  No  citation  to  the  record  before  this  Court  is  offered 
— doubtless  because  there  could  be  none,  appellant  having  said  noth- 
ing on  the  subject  at  the  trial.  Hence  the  statement  here  is  irrelevant. 
It  is  equally  untrue. 

It  would  be  pointless  on  this  appeal  to  correct  the  numerous  fac- 
tual errors  contained  in  appellant's  brief.  But  by  our  failure  to  correct 
appellant's  mis-statements,  we  do  not  mean  to  acquiesce  in  them. 
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(D.  Ex.  A-3),  entered  in  the  same  action.  The  Amended 
Final  Judgment  and  the  Order  are  the  decrees  now  in  ef- 
fect; they  superseded  an  earher  judgment,  entered  on  con- 
sent in  1941. 

Pursuant  to  the  terms  and  conditions  of  these  various 
documents  read  together,*  each  member  of  ASCAP, 
including  appellees,  has  granted  to  ASCAP  only  the  non- 
exclusive right  to  license  non-dramatic  public  performances 
for  profit  of  all  the  compositions  written,  composed  or  pub- 
lished by  such  member  during  the  term  of  his  membership 
in  ASCAP,  and  has  received  the  right  to  share  in  the 
royalty  distributions  made  by  the  Society. 

Thus,  appellant's  assertion  on  p.  6  of  its  brief  that  each 
member  of  ASCAP  assigns  to  ASCAP  all  his  non-dramatic 
performing  rights  of  his  copyrighted  musical  compositions 
is  simply  not  so:  As  we  have  just  seen,  each  member  of 
ASCAP  remains  absolutely  free  to  license  public  perform- 
ances of  his  musical  compositions.  And  a  would-be  licensee 
is  free  to  deal  either  with  the  individual  copyright  pro- 
prietor or  with  ASCAP. 


*The  Court  will  note  that  in  major  respects  the  General  Agree- 
ment and  the  Television  Agreement  are  modified  by  the  Amended 
Final  Judgment  of  1950.  For  example,  the  General  Agreement  (which 
was  for  the  term  1941-1965  and  was  drawn  up  in  1940)  provides  on 
its  face  that  the  member  "sells,  assigns,  transfers  and  sets  over  unto  the 
Society  .  .  .  the  right  of  public  performance  ...  in  each  musical 
work"  of  which  the  member  is  the  copyright  proprietor  (D.  Ex.  A-5). 
But  each  copy  of  the  General  Agreement  has  had  stamped  upon  its 
face  language  indicating  that  it  is  modified  by  and  subject  to  the 
Amended  Final  Judgment.  This  latter  document  enjoins  ASCAP 
from  "Holding,  acquiring,  licensing,  enforcing  or  negotiating  con- 
cerning any  rights  in  copyrighted  musical  compositions  other  than 
rights  of  public  performance  on  a  non-exclusive  basis"  (D.  Ex.  A-2, 
Sec.  IV[A]).  The  Amended  Final  Judgment  defines  "right  of  pubhc 
performance"  as  meaning  "the  right  to  perform  a  copyrighted  musical 
composition  publicly  for  profit  in  a  non-dramatic  manner"  (D.  Ex. 
A-2,  Sec.  II  [B]).  Hence,  as  a  result  of  the  Amended  Final  Judg- 
ment, ASCAP  receives  under  the  General  Agreement  only  a  non- 
exclusive right  to  license  non-dramatic  public  performances  for  profit. 
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(Appellant's  brief  at  several  points  (pp.  8,85)  purports 
to  discuss  AS  cap's  system  for  making  royalty  distribu- 
tions to  its  members.  Appellant's  discussion  is  misleading 
and  erroneous.  And,  of  course,  ASCAP's  system  of  royalty 
distribution  is  wholly  irrelevant  to  any  issue  in  this  case. 
The  fact  is,  however,  that  the  ASCAP  ro3'-alty  distribution 
system  is  regulated  by  the  provisions  of  the  Amended  Final 
Judgment  and  the  Order  of  January  7,  1960.  In  essence, 
royalty  distributions  are  keyed  to  and  are  dependent  upon 
an  objective  survey  of  the  music  actually  played  by  radio 
and  television  broadcasters  and  other  users.  The  ASCAP 
survey  is  supervised  by  the  District  Court  in  New  York. 
Good  music  does  not,  as  appellant  suggests,  subsidize  bad 
music.  To  the  contrary,  the  copyright  proprietors  of  all 
music  are  rewarded  commensurate  with  the  popularity  of 
their  music  as  revealed  by  the  objective  survey.) 

ASCAP's  Licensing  Activity 

ASCAP  licenses  many  thousands  of  users  of  music 
throughout  the  United  States,  ranging  from  the  three  na- 
tional television  networks  to  the  local  tavern  which  employs 
musicians  for  Saturday  nights. 

Most  users  want — and  receive — the  right  to  perform 
as  often  as  they  wish  any  of  the  more  than  one  million 
musical  compositions  in  ASCAP's  repertory.  One  of  the 
defendants  below,  for  example,  broadcasts  60,000  playings 
of  musical  compositions  per  year  (App.  A,  p.  10,  Fact  12). 

Thus  it  may  fairly  be  said  that  ASCAP  performs  a 
virtually  indispensable  service  both  for  its  members  and 
for  the  users  of  the  members'  music.  The  court  below 
found  (App.  A,  p.  12,  Fact  25) : 

"The  licensing  of  public  performances  for  profit 
of  copyrighted  musical  compositions  by  licensing  or- 
ganizations such  as  ASCAP  is  the  only  practical 
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way  by  which  copyright  proprietors  may  exercise 
their  federally-granted  right  to  license  non-dramatic 
performances  of  their  copyrighted  compositions.  No 
single  copyright  proprietor  could  deal  individually 
with  all  would-be  users  of  his  copyrighted  composi- 
tions, and  it  would  be  impossible  for  him  to  police 
the  use  of  his  copyrighted  songs.  Equally,  most 
broadcasters  and  other  users  of  copyrighted  music 
could  not  deal  separately  with  the  thousands  of  copy- 
right proprietors  whose  music  they  perform." 

ASCAP's  licensing  activity  is  regulated  and  controlled 
in  virtually  every  detail  by  the  Amended  Final  Judgment 
of  March  14,  1950  (D.  Ex.  A-2).* 

The  central  theme  of  the  Amended  Final  Judgment  is 
that  it  guarantees  any  user  the  right  to  perform  ASCAP 
music  and  guarantees  further  that  he  will  pay  no  more 
than  a  fair  license  fee. 

Under  Section  IX  of  the  Amended  Final  Judgment, 
when  any  would-be  user  of  some  or  all  of  the  compositions 
in  the  ASCAP  repertory  applies  to  ASCAP  for  a  license, 
ASCAP  is  required  to  advise  him  of  the  fee  which  it  deems 
reasonable  for  the  license  requested.  The  making  of  the 
application  operates  automatically  to  license  the  applicant. 
If  the  parties  are  unable  to  agree  upon  a  reasonable  fee, 
the  applicant  may  apply  to  the  United  States  District  Court 
for  the  Southern  District  of  New  York  for  determination 
of  a  reasonable  fee.  In  any  such  proceeding,  the  burden 
is  on  ASCAP  to  establish  the  reasonableness  of  the  fee 
which  it  has  requested. 

Once  a  reasonable  fee  has  been  finally  determined  by 
the  Court,  ASCAP  is  required  to  offer  a  Hcense  at  a  com- 
parable fee  to  all  other  applicants  similarly  situated  who 
shall  thereafter  request  a  license  of  ASCAP  (D.  Ex.  A-2, 


*The  Amended  Final  Judgment  of  1950  is  set  out  in  Appendix 
C  to  our  brief. 
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Sec.  IX[C]).  And  even  without  a  Court  order  fixing 
a  fair  rate,  ASCAP  is  forbidden  at  all  times  to  discrim- 
inate "in  license  fees  or  other  terms  and  conditions  be- 
tween licensees  similarly  situated"  (D.  Ex.  A-2,  Sec.  IV 
[C]). 

Thus,  any  would-be  user  of  any  part  of  ASCAP's  rep- 
ertory, including  appellant,  is  guaranteed  that  he  can  use 
that  music  and  that  he  will  pay  no  more  than  a  fair  license 
fee.  For  he  has  an  absolute  right  to  be  free  of  discrimina- 
tion; he  is  assured  of  equal  treatment. 

And  if  a  would-be  user  for  any  reason  desires  not  to 
deal  with  ASCAP,  he  is  free  to  negotiate  individual  li- 
censes with  individual  copyright  proprietors.  For  under 
the  Amended  Final  Judgment,  as  we  have  seen,  each  indi- 
vidual member  of  ASCAP  retains  the  right  to  Hcense  public 
performances  for  profit  of  his  musical  compositions,  and 
ASCAP  is  forbidden  to  license  individual  compositions 
except  upon  specific  written  request  of  both  the  member 
and  the  user  (D.  Ex.  A-2,  Sec.  VI). 

Would-be  users  of  ASCAP  music  have  made  extensive 
use  of  the  provisions  of  Section  IX  of  the  Amended  Final 
Judgment.  In  the  past,  whenever  existing  ASCAP  licenses 
with  radio  or  television  broadcasters  were  about  to  expire, 
the  broadcasters  have  joined  together  in  industry-wide  com- 
mittees for  the  purpose  of  negotiating  new  terms  with 
ASCAP  (App.  A,  p.  14,  Fact  30).  On  occasion,  negoti- 
ations have  been  unsuccessful  and  the  broadcasters  have  ex- 
cercised  the  rights  conferred  by  Section  IX  and  commenced 
court  proceedings  for  determination  of  a  reasonable  license 
fee  (App.  A,  p.  14,  Fact  30). 

ASCAP's  Washington  Licensing 

The  Amended  Final  Judgment  of  course  controls 
ASCAP's  licensing  activity  with  respect  to  broadcasting 
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of  music  in  the  State  of  Washington,  just  as  it  controls  in 
the  other  forty-nine  states — and  broadcasters  in  the  State 
of  Washington,  Hke  broadcasters  in  the  rest  of  the  United 
States,  have  excercised  the  rights  conferred  by  Section  IX. 
Indeed,  the  only  Hcenses  ASCAP  now  issues  to  broad- 
casters in  the  State  of  Washington  were  the  product  of  a 
recent  Section  IX  proceeding.  Accordingly,  it  is  pertinent 
briefly  to  review  that  proceeding : 

1.  The  1959  rate- fixing  proceeding.  In  the  years  before 
1959,  some  Washington  broadcasters  refused  to  enter  into 
license  agreements  with  ASCAP ;  nor  did  they  seek  indivi- 
dual licenses  from  composers  or  publishers.  This  was,  of 
course,  their  right.  No  broadcaster  has  any  obligation  to 
broadcast  copyrighted  music.  If  he  broadcasts  no  copy- 
righted material,  he  needs  no  Hcense.  But  these  broadcasters 
wanted  it  both  ways ;  they  regularly  broadcast  copyrighted 
music  and  paid  nothing  to  any  copyright  owner. 

Other  broadcasters,  perhaps  mindful  of  their  obliga- 
tions under  federal  law  or  basic  principles  of  fairness, 
obtained  licenses,  paid  license  fees  and  so  did  not  infringe. 

In  1958,  some  of  the  broadcasters  who  had  entered 
into  agreements  with  ASCAP  stopped  paying  fees  on  the 
alleged  ground  that  payment  would  violate  Ch.  19.24, 
R.  C.  W.  (App.  A,  p.  21,  Tr.  341). 

ASCAP's  agreements  with  broadcasters  throughout 
the  United  States  expired  on  December  31,  1958  (App.  A, 
p.  21,  Fact  39,  Tr.  341).  Early  in  1959,  a  group  of  broad- 
casters from  all  over  the  country  commenced  a  proceeding 
in  the  United  States  District  Court  for  the  Southern  Dis- 
trict of  New  York  under  Section  IX  of  the  Amended  Final 
Judgment  for  determination  of  reasonable  fees  for  lic- 
enses, effective  as  of  January  1,  1959  (App.  A,  p.  21,  Tr. 
341).  Included  among  the  petitioning  broadcasters  were 
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eleven  broadcasters  located  in  the  State  of  Washington 
(App.  A,p.21,Tr.341). 

In  that  proceeding,  the  Court  ruled  that,  in  the  cir- 
cumstances presented,  ASCAP  would  not  be  required  to 
issue  licenses  to  any  petitioning  broadcaster  in  the  State 
of  Washington  (App.  A,  p.  21,  Tr.  341-342).  Thereafter 
and  until  November  20,  1959,  ASCAP  did  not  offer  licenses 
to  Washington  broadcasters  (App.  A,  p.  21,  Tr.  342). 

In  the  interim,  negotiations  were  had  by  ASCAP's  gen- 
eral counsel,  Herman  Finkelstein,  and  Ronald  A.  Murphy, 
Esq.,  president  and  counsel  of  the  Washington  State  Asso- 
ciation of  Broadcasters.  (Mr.  Murphy,  is,  of  course,  coun- 
sel to  appellant  in  this  case.)*  And,  on  November  20,  1959, 
Mr.  Murphy  filed  a  petition  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York  on  behalf  of 
the  owners  of  61  Washington  radio  and  7  television  stations 
(P.  Ex.  11).  The  petitioners  asked  the  Court  to  issue  an 
order  (P.  Ex.  11)** 

"(a)  directing  ASCAP  to  grant  to  petitioners 
and  others  similarly  situated  who  may  join  herein, 
licenses  for  the  right  of  public  performance  of  com- 
positions in  the  ASCAP  repertory  by  the  radio  and 
television  stations  operated  by  them  within  the  State 
of  Washington ; 

"(b)  determining  and  establishing  the  terms 
and  conditions  of  such  licenses." 

At  the  request  and  consent  of  the  petitioners,  the  Court 
(Ryan,  C.  J.)  entered  an  order,  on  November  20,  1959,  di- 


*It  should  be  noted  that  in  1959,  Mr.  Murphy,  on  behalf  of  his 
then  clients,  consented  to  the  entry  of  an  order  which  found  that 
ASCAP  licenses  with  Washington  broadcasters  were  lawful  under 
Ch.  19.24  R.  C.  W.  Now,  on  behalf  of  another  client,  he  takes  the 
position  here  that  any  broadcaster  who  signed  such  a  license  com- 
mitted a  criminal  act  punishable  under  Washington  law. 

**The  petition  is  set  out  in  Appendix  D  to  our  brief. 
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recting  ASCAP  to  issue  licenses  to  the  petitioners  in  one  of 
two  specified  forms  for  the  period  January  1,  1959  through 
December  31.  1963  (P.  Ex.  12).  Judge  Ryan  found  (P. 
Ex.  12):* 

"6.  Taking  into  consideration  the  provisions  of 
the  Amended  Final  Judgment  herein,  the  regula- 
tion of  the  activities  of  the  respondent  thereunder 
and  the  scope  of  its  activities  pursuant  thereto,  and 
giving  due  regard  to  the  enactment  of  Revised  Code 
of  Washington,  C.  19.24— Laws  of  1937,  C.  218, 
the  licenses  which  the  Society  is  hereby  directed  to 
issue  may  lawfully  be  entered  into  between  respond- 
ent and  petitioners,  and  respondent  is  hereby  di- 
rected to  enter  into  such  license  agreements  with 
each  of  the  petitioners. 

"7.  The  provisions  in  said  agreements  for  the 
disposition  of  claims  for  the  period  prior  to  June  1, 
1959  are  reasonable  and  do  not  discriminate  against 
other  users  in  the  State  of  Washington  or  other 
states." 

The  two  specified  license  forms  were  the  so-called 
"blanket"  and  "per  program"  licenses  (App.  A,  p.  22, 
Fact  45).  In  broad  terms,  both  licenses  grant  the  licensee 
the  right  to  perform  whatever  ASCAP  music  he  desires, 
whenever  he  desires.  Under  the  blanket  license,  the  fee 
charged  is  2.125  %  of  the  licensee's  over-all  revenues  from 
sale  of  time  on  the  air,  after  certain  deductions  (App.  A, 
p.  22,  Fact  45).  Under  the  per  program  license,  the  licensee 
pays  a  higher  percentage,  but  the  fee  is  based  only  on  the 
revenues  from  programs  on  which  compositions  in  the 
ASCAP  repertory  are  performed  (App.  A,  p.  22,  Fact  45). 


*Judge  Ryan's  order  is  set  out  in  Appendix  E  to  our  brief. 
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2.  Appellant's  refusal  to  take  a  license.  Although  ap- 
pellant was  not  a  petitioner  in  the  1959  rate-fixing  proceed- 
ing, it  knew  what  was  going  on  (R.  30,  Fact  75,  App.  A, 
p.  23,  Fact  46).*  From  time  to  time  during  the  negotiations 


*The  petitioners  in  the  1959  rate-fixing  proceeding  were: 

KBKW  iNC (KBKW) 

KXRO  iNC (KXRO) 

Auburn  Broadcasters  Inc (KASY) 

Bellevue  Broadcasters  (KFKF) 

KPUG  Inc (KPUG) 

Bremerton  Broadcasting  Co (KBRO) 

Central  Broadcasting  Corp (KELA) 

KITI  Corp (KITI) 

Lake  Chelan  Broadcasting  Corp (KOZI) 

Adrian  Devries   (KCLX) 

CoLviLLE  Broadcasting  Co (KCVL) 

Western  Broadcasters  Inc (KXLE) 

Coulee  Broadcasting  Corp (KULE) 

Walter  N.  Nelskog (KOTY) 

Everett  Broadcasting  Co (KRKO) 

Ralph  A.  Nachtmann (KFDR) 

James  D.  Higson  (KLOG) 

KEPR  Inc (KEPR) 

Ferguson  &  Hall (KFHA) 

Triad  Broadcasting  Corp (KEDO) 

KSEM  Inc (KSEM) 

Central  Basin  Broadcasting  Corp (KWIQ) 

Beckley  Radio  Co (KBRC) 

Tom  Olsen   (KGY) 

KITN  Corp (KITN) 

KOMW  Inc (KOMW) 

KZUN  Inc (KZUN) 

Othello  Radio (KRSC) 

KORD  Inc (KORD) 

KPKW  Radio (KPKW) 

Radio  Pacific  Inc (KONP) 

Prosser-Grandview  Broadcasters  Inc.  ...  (KARY) 

KOFE  Inc (KOFE) 

Wash.  State  University (KWSC) 

QuiNCY  Valley  Broadcasters  (KPOR) 

Willapa  Broadcasting  Co (KAPA) 

D  &  D  Broadcasting  Corp (KALE) 

Wash.  Telecasters  Inc (KAYO) 

KING  Broadcasting  Co (KING) 

(Footnote  Continued  on  following  page) 
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between  ASCAP  and  petitioners,  and  subsequent  to  No- 
vember 20,  1959,  Mr.  Murphy,  counsel  for  the  petitioners, 
advised  all  Washington  broadcasters  of  the  opportunities 
provided  by  Judge  Ryan's  order  (P.  Ex.  13). 

Appellant  decided  not  to  take  advantage  of  the  licenses 
made  available  under  Judge  Ryan's  order  (R.  30,  Facts 
16,  77,  App.  A,  p.  23,  Facts  47,  48).  It  preferred  to  con- 
tinue to  infringe. 

The  present  action  was  brought  to  recover  damages  for 
four  acts  of  infringement  and  to  obtain  injunctive  relief 
against  further  use  by  appellant  of  appellees'  property. 

Appellant  seeks  to  justify  its  refusal  to  take  a  H- 
cense  from  ASCAP  on  the  ground  that  it  was  apprehensive 


Queen  City  Broadcasting  Co (KIRO) 

Seattle  Broadcasting  Co (KOL) 

Fisher's  Blend  Station  Inc (KOMO) 

KTIX  Inc (KTIX) 

Golden  West  Broadcasters (KVI) 

KXA  Inc (KXA) 

KHQ  Inc (KHQ) 

KLYK  Inc (KLYK) 

Northern  Pacific  Radio  Corp (KXLY) 

Cole  E.  Wylie (KREW) 

Tacoma  Radio  Corp (KMO) 

Tacoma  Broadcasters  Inc (KTAC) 

Tribune  Publishing  Co (KTNT) 

Radio  Broadcasters  Inc (KENE) 

Leader  Broadcasting  Co (KHIT) 

Walla  Walla  Broadcasting  Co (KTEL) 

Frontier  Broadcasting  Co (KMEL) 

KUEN  Broadcasting  Co (KUEN) 

Cascade  Broadcasting  Co (KIMA) 

KIT  Inc (KIT) 

Yakima  Broadcasting  Corp (KLOO) 

KREM  Broadcasting  Co (KREM) 

Basin  TV  Co (KBAS-TV) 

Cascade  Broadcasting  Co.  . (KEPR-TV) 

KHO  Inc (KHQ-TV) 

KREM  Broadcasting  Co (KREM-TV) 

Northern  Pacific  Television  Corp (KXLY-TV) 

J.  Elroy  McCaw  (KTVW) 

Cascade  Broadcasting  Co (KIMA-TV) 
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of  criminal  prosecution  under  Washington  law  and  because 
it  had  been  advised  by  counsel  and  was  of  the  "firm  belief" 
that  ASCAP  and  its  members  were  misusing  their  copy- 
rights in  violation  of  federal  law. 

Judge  Solomon,  who  heard  and  saw  the  witnesses 
offered  by  defendants  below,  made  this  finding  of  fact 
(App.  A,  p.  26,  Fact  66) : 

"Defendants'  failure  to  take  licenses  from 
ASCAP  was  not  because  they  feared  prosecution 
under  Chapter  19.24,  R.  C.  W.  Defendants  failed 
to  take  licenses  only  because  they  wanted  to  avoid 
paying  license  fees  on  the  same  basis  charged  to — 
and  paid  by — other  broadcasting  companies." 

The  evidence  fully  supports  Judge  Solomon's  finding. 
First,  so  far  as  fear  of  prosecution  is  concerned,  no  repre- 
sentative of  appellant  testified  to  any  such  fear.  Indeed,  no 
representative  of  appellant  testified  on  any  subject.  And 
the  testimony  at  the  trial  was  all  to  the  effect  that  none  of 
the  defendants  below,  nor  any  officer  of  any  defendant  cor- 
poration, had  ever  been  threatened  with  prosecution  under 
Ch.  19.24,  R.  C.  W.,  from  1937  when  the  statute  was  first 
passed  to  the  date  of  the  trial  (Tr.  182,  202,  252,  300). 
None  of  the  defendants'  witnesses  had  ever  heard  of  any 
broadcaster  who  had  been  so  threatened  (Tr.  182.  202, 
251-252,  300-303).  These  facts  are  particularly  significant 
in  light  of  the  testimony  at  the  trial  that  most  Washing- 
ton broadcasters  have  taken  licenses  from  ASCAP  and 
other  licensing  organizations  and  have  publicly  participated 
in  judicial  proceedings  to  obtain  such  licenses  (Tr.  341- 
342).  In  short,  the  inference  is  inevitable  that  the  public 
authorities  of  the  State  of  Washington  have  been  fully 
aware  of  the  relations  between  Washington  broadcasters 
and  ASCAP  and  other  licensing  organizations  and  have 
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deliberately  decided  that  ASCAP's  activities  require  no  cor- 
rection.* 

Appellant's  claim  with  regard  to  its  "firm  belief"  that 
ASCAP  and  its  members  were  misusing  their  copyrights 
in  violation  of  federal  law  is  equally  without  merit.  First, 
there  is  no  testimony  in  the  record  here  with  regard  to 
appellant's  state  of  mind — as  we  noted  above,  no  repre- 
sentative of  appellant  testified  at  the  trial.  Appellant's 
"firm  belief"  is  thus  a  manifest  afterthought.  Second,  even 
to  the  extent  that  there  is  any  evidence  in  this  record  that 
any  defendant  below  refused  to  take  an  ASCAP  license 
because  it  believed  ASCAP  was  violating  federal  law,  that 
evidence  is  highly  questionable  and  unworthy  of  belief. 
Defendant  Rogan  Jones,  president  of  defendant  Interna- 
tional Good  Music,  Inc.,  admitted  on  the  witness  stand  that 
he  had  taken  ASCAP  licenses  for  radio  stations  with  which 
he  was  connected  in  states  other  than  Washington  and  that 
he  would  not  regard  ASCAP's  alleged  violation  of  federal 
law  as  justification  for  his  infringement  (Tr.  299-300). 

3.  Other  infringers.  Appellant  and  the  other  de- 
fendants below  were  not  the  only  infringers  in  the  State  of 
Washington.  Other  stations — including  some  which  had 
been  petitioners  before  Judge  Ryan — also  decided  to  in- 
fringe rather  than  pay  the  license  fees  which  Judge  Ryan 
had  found  to  be  fair  and  reasonable. 


*  Since  appellant  has  departed  from  the  record  to  assert  its  fear  of 
prosecution  under  Washington  law,  perhaps  we  may  similarly  depart 
to  negate  this  claim  of  fear:  After  the  judgments  below  were  entered, 
appellant  executed  and  tendered  to  ASCAP  a  retroactive  license 
agreement  covering  the  period  January  1,  1959  to  December  31,  1963 
and  extension  agreements  for  1964  and  1965.  ASCAP  has  refused 
to  execute  the  tendered  agreements  for  the  simple  reason  that  ap- 
pellant has  not  yet  tendered  the  license  fees  retroactively  due  under 
the  agreements.  Thus  appellant  is  today  apparently  perfectly  willing 
to  violate  what  it  asserts  to  be  Washington  law.  The  only  thing  it 
remains  unwilling  to  do  is  pay  money. 
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ASCAP  advised  infringing-  broadcasting  stations  that 
performances  of  copyrighted  musical  compositions  in  the 
Society's  repertory  would  constitute  infringement  unless 
the  prior  consent  of  the  copyright  proprietors  or  of  the  So- 
ciety had  been  obtained  (R.  30,  Fact  41,  App.  A,  p.  26, 
Fact  64). 

And,  beginning  in  1961,  appellees  and  other  copyright 
proprietors  commenced  lawsuits  against  1 1  unlicensed  radio 
stations  in  the  State  of  Washington,  including  the  present 
appellant  (R.  30,  Fact  40,  App.  A,  p.  26,  Fact  63). 

Except  for  this  case,  all  of  these  lawsuits  have  now  been 
settled  by  the  broadcasters'  taking  ASCAP  licenses  retro- 
active to  1959 — thus  putting  the  infringers  on  a  par  with 
the  broadcasters  who  had  taken  the  licenses  issued  pursuant 
to  Judge  Ryan's  order  (R.  49). 

ASCAP's  Compliance  with  Washington  Law. 

For  many  years,  and  particularly  in  1961,  1962  and 
1963,  ASCAP,  on  behalf  of  appellees  and  other  members, 
has  filed  with  the  Secretary  of  State  of  the  State  of  Wash- 
ington a  catalog  of  their  copyrighted  musical  compositions, 
together  with  forms  of  licenses  available  to  all  would-be 
users  in  the  State  of  Washington  (P.  Ex.  1,  P.  Ex.  5,  P. 
6,  D.  Ex.  A-7,  D.  Ex.  A-8,  D.  Ex.  A-8a).  As  Judge  Solo- 
mon found,  no  public  official  of  the  State  of  Washington 
has  ever  requested  ASCAP  to  make  any  change  in  either 
the  form  or  substance  of  its  filings. 

In  making  these  fiUngs,  ASCAP  relied  on  and  was 
guided  by  a  letter  dated  August  23,  1948,  from  the  Attor- 
ney General  of  the  State  of  Washington  to  the  Secretary 
of  State  of  the  State  of  Washington  (of  which  ASCAP  re- 
ceived a  copy)  in  which  the  Attorney  General  stated  that, 
in  his  opinion,  the  filing  made  by  ASCAP  in  the  office  of  the 
Secretary  of  State  on  April  20,  1948  was  in  compliance 
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with  Chapter  19.24,  R.  C.  W.  (P.  Ex.  9,  App.  A,  p.  24, 
Fact  53). 

In  consequence  of  these  ftHngs,  ASCAP  and  its  mem- 
bers have  fully  complied  with  the  provisions  of  Chapter 
19.24,  R.  C.  W. 

Summary 

We  submit  that  the  single  most  important  fact  in  this 
case  is  this:  by  virtue  of  the  1959  Washington  rate-fixing 
proceeding,  at  any  time  after  November  20,  1959,  appellant 
could  have  obtained  a  license  from  ASCAP,  valid  under 
Washington  law,  to  perform  publicly  for  profit  any  musical 
composition  in  ASCAP's  repertory,  subject  only  to  its  obli- 
gation to  pay  a  license  fee  which  Chief  Judge  Ryan  had 
determined  to  be  reasonable — with  the  approval  of  appel- 
lant's present  counsel. 

Appellant  had  five  options  available  to  it,  four  of  which 
were  lawful: 

Appellant  could  have  obtained  a  blanket  license  and 
along  with  it  the  right  to  play  as  much  or  as  little,  as  fre- 
quently or  as  rarely,  any  of  the  compositions  in  the  ASCAP 
repertory.  Or  appellant  could  have  obtained  a  per  program 
license  which  would  have  required  it  to  pay  a  license  fee 
only  for  those  programs  in  which  appellant  broadcast  music 
from  the  ASCAP  repertory. 

And,  if  the  foregoing  alternatives  were  unacceptable 
to  appellant,  it  could  have  undertaken  to  deal  with  ASCAP 
members  directly. 

Or  appellant  could  have  refrained  from  giving  public 
performances  for  profit  of  music  in  the  ASCAP  repertory. 

Instead,  appellant  chose  the  fifth — the  unlawful — alter- 
native. Appellant  never  obtained  any  license.  It  never 
sought  to  deal  with  anyone.  It  continued  its  unconscionable 
conduct  in  appropriating  appellees'  property  without  cause 
and  without  justification. 
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Summary   of   Argument 

1.  The  affirmative  defenses  based  on  Washington  law 
are  without  merit.  Appellees  and  ASCAP  have  complied 
in  every  respect  with  the  statutory  requirements  of  Ch. 
19.24,  R.  C.  W.  Moreover,  even  if  appellees — or  ASCAP 
— had  not  complied  with  a  local  Washington  statute,  that 
non-compliance  could  not  be  used  as  a  defense  in  this  suit 
brought  in  a  federal  court  to  protect  appellees'  rights  un- 
der federal  law. 

2.  The  affirmative  defenses  based  on  federal  law  are 
without  merit.  Appellees  have  not  unlawfully  extended 
their  copyright  monopolies  nor  are  they  guilty  of  violating 
the  antitrust  laws  in  any  other  respect.  Moreover,  appellant, 
which  has  never  exercised  the  rights  granted  by  Section  IX 
of  the  Amended  Final  Judgment,  has  no  standing  to  claim 
that  it  has  been  damaged  or  prejudiced  by  appellees'  con- 
duct or  by  ASCAP's  conduct. 

3.  In  the  circumstances  of  this  case,  where  appellant  is  a 
deliberate  and  wilful  infringer  and  where  appellees'  infrac- 
tion of  the  antitrust  laws,  if  it  exists,  is  at  best  doubtful 
and  marginal,  enforcement  of  the  Copyright  Law  against 
appellant  clearly  outweighs  enforcement  of  the  antitrust 
laws  against  appellees. 

I. 

THE  AFFIRMATIVE  DEFENSES  BASED  ON  WASHING- 
TON LAW  ARE  WITHOUT  MERIT 

There  are  two  answers  to  appellant's  contention  that 
appellees  have  violated  Chapter  19.24,  R.  C.  W. :  First,  it 
is  just  not  so.  Second,  even  if  appellees  had  violated  a  local 
Washington  statute,  their  violations  would  be  irrelevant 
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in  this  suit,  brought  in  a  federal  court  to  protect  appellees' 
rights  under  federal  law. 

We  shall  begin  by  demonstrating  that  the  Washington 
statute  has  not  been  violated : 

The   Filing  Requirements. 

Appellees  have  fully  complied  with  the  filing  require- 
ments of  §§  19.24.040,  19.24.050  and  19.24.055,  R.  C.  W., 
and  Judge  Solomon  so  ruled  (App.  A,  p.  30,  Conclusion  6). 
As  we  have  seen,  no  Washington  public  official  has  ever 
suggested  otherwise  (App.  A,  p.  24,  Fact  52). 

Appellant  now  contends  that  the  filing  requirements  of 
the  state  statute  were  not  complied  with  because  ASCAP's 
members  (including  appellees)  never  filed  individually  un- 
der the  state  law — only  ASCAP  filed  on  behalf  of  all  its 
members.  But  the  statute  will  be  read  in  vain  for  any  re- 
quirement that  the  individual  ASCAP  member  must  dupli- 
cate the  filings  already  made  by  ASCAP. 

In  appraising  appellant's  contention  that  the  Washing- 
ton statute  should  be  read  as  requiring  double  filings,  the 
Court  will  perhaps  wish  to  know  that  the  record  is  barren 
of  any  suggestion  that  appellant  or  any  other  Washington 
broadcaster  ever  inspected  any  ASCAP  filing. 

"Extortion  and  Terror." 

Appellant  claims  that  appellees  and  other  ASCAP  mem- 
bers have  violated  §  19.24.060,  R.  C.  W.,  by  bringing  law- 
suits against  infringing  broadcasters  in  the  State  of 
Washington.  Appellant  professes  to  see  these  suits  as  part 
of  a  "systematic  campaign  ...  to  illegally  fix  prices  .  .  . 
through  the  use  of  extortionate  means  and  terrorizing  prac- 
tices,'' violative  of  the  statute.  We  suggest  that  it  would 
be  more  appropriate  to  view  these  suits  as  an  effort  by 
appellees  and  other  members  of  ASCAP,  after  having  been 
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despoiled  of  their  rights  for  many  years,  to  put  an  end 
to  piracy  and  to  redress  the  rights  granted  to  them  by 
Congress  pursuant  to  the  Copyright  Clause  of  the  Consti- 
tution. 

Appellant  professes  to  find  such  evidence  in  the  fact 
that  Rogan  Jones  was  joined  as  a  defendant  in  one  of  the 
actions  commenced  against  International  Good  Music,  Inc. 
The  answer  to  appellant's  claim  is  to  be  found  in  Judge 
Solomon's  finding  (App.  A,  p.  9,  Fact  10) — amply  sup- 
ported by  the  record  (Tr.  277-279,  288-289,  310-312,  R. 
30,  Fact  7)— that 

"Defendant  Jones  is  and  has  been  the  dominant 
influence  in  defendant  International  Good  Music, 
Inc.  and  has  determined  its  policies  for  more  than 
25  years.    It  was  his  decision : 

"(a)  that  copyrighted  musical  compositions 
should  be  broadcast  regularly  over  radio  stations 
owned  and  operated  by  defendant  International 
Good  Music,  Inc.  without  the  consent  of  the  copy- 
right owner  and  without  license  from  any  Hcensing 
agency; 

"(b)  that  no  license  fee  or  royalty  should  be 
paid  to  any  copyright  owner  or  to  any  licensing 
agency." 

In  short,  defendant  Jones  was  joined  as  a  party  be- 
cause— as  Judge  Solomon  found — his  conduct  was  "par- 
ticularly flagrant"  (App.  A,  p.  6). 

Issuing  Blanket  Licenses. 

Appellant  contends  that  §  19.24.020,  R.  C.  W.,  bars 
issuance  of  "blanket"  licenses  without  exception  and  that 
ASCAP's  offering  of  "blanket"  licenses  should  operate 
to  bar  its  members  from  enforcing  their  rights  under  the 
Copyright  Law.   The  section  provides : 
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"It  shall  be  unlawful  for  two  or  more  persons 
holding  or  claiming  separate  copyrighted  works  un- 
der the  copyright  laws  of  the  United  States,  either 
within  or  without  the  state,  to  band  together,  or  to 
pool  their  interests  for  the  purpose  of  fixing  the 
prices  on  the  use  of  said  copyrighted  works,  or  to 
pool  their  separate  interests  or  to  conspire,  feder- 
ate, or  join  together,  for  the  purpose  of  collecting 
fees  in  this  state,  or  to  issue  blanket  licenses  in  this 
state,  for  the  right  to  commercially  use  or  perform 
publicly  their  separate  copyrighted  works:  Pro- 
vided, however,  Such  persons  may  join  together  if 
they  issue  licenses  on  rates  assessed  on  a  per  piece 
system  of  usage:.  .  .  ." 

The  words  of  §  19.24.020  conceivably  permit  two  read- 
ings as  to  whether  blanket  licenses  are  always  forbidden. 
It  is  arguable  that  §  19.24.020  makes  it  absolutely  unlawful 
''to  issue  blanket  licenses  in  this  state"  whether  or  not  per 
piece  Hcenses  are  also  offered.  For  the  statute  makes  unlaw- 
ful a  whole  series  of  acts  including  "to  band  together,"  "to 
pool  their  separate  interests,"  "to  federate,  or  join  to- 
gether" and  "to  issue  blanket  licenses,"  and  the  proviso  says 
only  that  "such  persons  may  join  together  if  they  issue  li- 
censes on  rates  assessed  on  a  per  piece  system  of  usage" 
(emphasis  added).  Thus,  it  is  logically  possible  to  argue 
that  the  issuance  of  per  piece  licenses  permits  only  "join- 
ing"; it  remains  unlawful  to  do  all  the  other  acts  enume- 
rated. Regardless  of  the  offering  of  a  per  piece  license  it 
may  be  argued,  no  two  copyright  proprietors  may  "band  to- 
gether," or  "pool  their  separate  interests,"  or  "federate"  or 
"issue  blanket  licenses." 

But  the  statutory  language  may  far  more  sensibly  be 
read  as  permitting  "blanket  licenses,"  "federating,"  etc., 
provided  per  piece  licenses  are  also  offered. 
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This  Court  must  decide  which  of  the  two  readings 
makes  better  sense — and  so  should  be  deemed  the  reading 
which  the  Washington  Legislature  intended. 

Appellant's  reading  of  the  statutory  language  as  an  ab- 
solute bar  on  blanket  licenses,  we  submit,  has  little  in  logic  to 
commend  it.  It  can  scarcely  be  lawful  to  "join,"  but  not  to 
"band  together"  or  "pool"  or  "federate" — no  meaningful 
distinction  among  these  acts  can  be  perceived.  And  if  it  is  as 
lawful  to  band  together,  pool  or  federate  as  it  is  to  join — 
provided  per  piece  licenses  are  offered — then  it  must  be  law- 
ful also  to  issue  blanket  licenses,  provided  per  piece  licenses 
are  offered.  The  proviso  cannot  refer  to  two  or  three  of  the 
enumerated  acts  and  not  to  all. 

Consideration  of  the  statutory  purpose  leads  to  the  same 
reading  which  is  suggested  by  logic.  We  are  dealing,  after 
all,  with  an  anti-monopoly  statute — §  19.24.060  subjects 
the  music  business  to  the  poHce  power  of  the  State  "in 
order  to  prohibit,  discourage  and  prevent  monopolistic  prac- 
tices." This  objective  is  entirely  accomplished  by  reading 
§  19.24.020  as  permitting  blanket  licenses  if  per  piece 
licenses  are  offered  as  an  alternative — since  the  statute 
requires  also  that  the  per  piece  license  rates  be  no  higher  in 
Washington  than  in  other  states.  For  while  a  blanket  lic- 
ense (a  license  charging  a  percentage  of  all  receipts  re- 
gardless of  how  much  music  is  used)  might  be  an  oppres- 
sive device  under  some  circumstances  if  it  were  the  only 
form  of  license  offered,  no  harm  could  result  if  non-dis- 
criminatory per  piece  licenses  (where  payment  is  made  only 
as  the  music  is  used)  were  simultaneously  offered. 

Precisely  this  thinking,  of  course,  underlies  the  Amended 
Final  Judgment  (D.  Ex.  A-2).  There,  as  we  have  seen, 
ASCAP  is  permitted  to  issue  blanket  licenses — which  offer 
great  convenience  to  the  user  as  well  as  to  ASCAP — but 
ASCAP  is  required  also  to  offer  per  program  licenses  at 
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rates  which  offer  the  prospective  licensee  a  "genuine  eco- 
nomic choice"  between  blanket  and  per  program  (Sec.  VII). 
The  Amended  Final  Judgment  was  drawn  under  the  fed- 
eral antitrust  laws,  which  have  as  their  target  the  same 
monopolistic  practices  against  which  the  Washington  Leg- 
islature acted.  In  deciding  which  of  two  possible  readings 
of  §  19.24.020  to  accept — whether  it  bars  all  blanket  licens- 
ing or  permits  it  provided  a  reasonable  alternative  is  of- 
fered— it  makes  sense  to  accept  the  reading  which  parallels 
the  requirements  of  federal  law. 

Finally,  we  would  note  that  Judge  Ryan,  Judge  Solo- 
mon and  the  Attorney  General  of  Washington  have  all 
reviewed  ASCAP's  licenses  in  the  light  of  Ch.  19.24,  and 
all  have  concluded  that  the  blanket  licenses  are  lawful  in 
view  of  the  simultaneous  offering  of  per  program  licenses. 

"Pooling  Copyrights"   and   "Price  Fixing". 

There  is,  we  submit,  no  substance  to  appellant's  con- 
tention that  appellees  and  other  ASCAP  members  have 
"pooled"  their  separate  copyrighted  interests  in  ASCAP 
for  the  purpose  of  fixing  prices  in  violation  of  §  19.24.020. 

To  begin,  it  is  stipulated  and  Judge  Solomon  found 
that  each  appellee  has  at  all  times  stood  ready  to  negotiate 
for  a  separate  license  to  perform  any  of  his  musical  com- 
positions (R.  30,  Fact  27,  App.  A,  p.  23,  Fact  50).  There 
was  no  testimony  at  the  trial  that  any  would-be  user  of 
music  in  Washington  ever  asked  any  appellee  or  any  other 
plaintiff  for  a  separate  license  and  was  refused.  Under 
these  circumstances,  there  can  be  no  finding  that  appellees 
have  pooled  their  interests  or  otherwise  joined  together  to 
fix  prices.  The  fact  is  that  appellees  have  joined  ASCAP 
because  such  a  clearing-house  is  needed  for  them  and  for 
users — ^but  they  have  always  stood  willing  to  deal  as  in- 
dividuals (App.  A,  p.  12,  Fact  25). 
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In  addition,  as  we  have  seen,  ASCAP  has  no  power  to 
fix  license  fees  for  the  right  to  perform  the  music  in  its 
repertory.  Under  the  Amended  Final  Judgment  (D.  Ex. 
A-2),  any  would-be  user  has  the  absolute  right  to  have  the 
United  States  District  Court  for  the  Southern  District  of 
New  York  determine  a  reasonable  license  fee. 

Moreover,  the  proviso  in  §  19.24.020  reads : 

"Such  persons  may  join  together  if  they  issue 
licenses  on  rates  assessed  on  a  per  piece  system  of 
usage."* 

ASCAP  and  its  members,  we  submit,  issue  licenses  "on 
rates  assessed  on  a  per  piece  system  of  usage"  in  two  ways. 
First,  ASCAP  offers  per  program  licenses  which  assess 
rates  "on  a  per  piece  system  of  usage."  And,  second, 
ASCAP's  individual  members  at  all  times  stand  ready  to 
license  individually — the  would-be  user  need  only  ask. 
(Appellant,  it  should  be  noted,  has  never  sought  to  deal 
individually  with  any  ASCAP  member  or  any  other  copy- 
right proprietor  [App.  A,  pp.  23-24,  Fact  50].) 

1.  The  Per  Program  License.  Turning  first  to  the 
ASCAP  per  program  license,  the  issue  is  whether  its  rates 
are  "assessed  on  a  per  piece  system  of  usage." 

It  will  be  recalled  that,  under  a  per  program  license, 
a  broadcaster  pays  a  fee  to  ASCAP  only  on  a  program 
which  uses  ASCAP  music.  Thus,  in  effect,  with  a  per 
program  license  a  broadcaster  buys  the  right  to  perform 
ASCAP  music  by  the  piece;  it  is  within  the  broadcaster's 


*Ch.  19.24  nowhere  defines  the  tenn  "per  piece  system  of  usage." 
Appellant's  suggestion  on  p.  45  of  its  brief  that  §  19.24.140  does  pro- 
vide such  a  definition  is  erroneous.  Section  19.24.120  at  great  length 
sets  forth  a  complex  procedure  for  civil  enforcement  of  Ch.  19.24. 
It  does  not  purport  to  define — and  it  does  not  define — the  term  "per 
piece  system  of  usage."  Insofar  as  we  know,  the  enforcement  pro- 
cedures of  §  19.24.140  have  never  been  utilized. 
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exclusive  province  to  tailor  his  own  programs  so  that  the 
program  is  the  piece;  the  broadcaster  himself  determines 
whether  he  wants  one  piece  or  more  and  the  size  of  and 
nature  of  each  piece.  Moreover,  the  license  fee  itself  is  a 
percentage  of  an  amount  which  the  broadcaster  himself 
determines,  the  amount  he  charges  a  sponsor  for  his  pro- 
gram— neither  ASCAP  nor  the  copyright  owner  has  any 
voice  in  determining  the  price  vv^hich  the  broadcaster  charges 
for  the  time  segment  during  which  he  uses  ASCAP  music. 

Appellant  seems  to  contend  that  only  a  license  which 
either  (a)  charges  the  same  sum  for  performance  of  any 
composition  in  the  licensing  organization's  repertory,  or 
(b)  charges  a  specified  sum  for  each  performance  of  a 
named  composition,  is  permissible  under  the  statute. 
Neither  of  these  two  techniques  is  feasible. 

ASCAP's  repertory  embraces  such  little-known  works 
as  ''A  Jardineira,"  ''A  La  Cubana"  and  "A  La  Nanita 
Nana."  The  Washington  Legislature  surely  could  not  have 
intended  to  require  that  the  same  fee  be  charged  for  these 
compositions  as  is  charged  for  "White  Christmas,"  "Easter 
Parade,"  "Stardust."  a  Bartok  concerto,  a  Copland  suite  or 
a  Gershwdn  rhapsody. 

Nor  could  ASCAP  establish  a  separate  schedule  of 
rates  for  each  of  the  hundreds  of  thousands  of  composi- 
tions in  its  repertory.  To  be  fair  to  its  members,  ASCAP 
would  have  to  give  an  opportunity  to  each  member  to  sub- 
mit his  own  schedule  of  rates  for  each  of  his  works;  the 
member  and  ASCx\P  would  have  to  consider  dozens  of 
different  factors  as  to  each  composition  and  each  use:  the 
particular  user,  the  nature  of  the  use,  the  amount  received 
by  the  user,  the  popularity  of  the  composition,  time  of  day 
broadcast,  season  of  the  year  (the  rate  for  "White  Christ- 
mas" should  surely  vary  between  Christmas  Day  and  July 
4),  powder  of  the  station,  etc.  Preparing  such  detailed  sched- 
ules would  be  administratively  impossible. 
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The  Washington  Legislature,  we  respectfully  suggest, 
could  not  have  intended  to  permit  only  the  impossible  when 
it  permitted  "rates  assessed  on  a  per  piece  system  of  usage." 
Hence,  the  statutory  language  should  not  be  construed  as 
permitting  only  the  impossible.  Rather,  the  words  should 
be  given  the  reasonable  reading  which  their  flexible  lan- 
guage suggests.  Reading  them  reasonably,  the  ASCAP 
"per  program"  license  fits  the  "per  piece"  provision. 

The  court  below  so  concluded.  In  his  opinion.  Judge 
Solomon  said  (App.  A,  p.  5)  : 

"The  enforcement  of  the  Washington  statute,  as 
construed  by  the  defendants,  would  not  only  jeop- 
ardize the  efficient  licensing  and  policing  of  perform- 
ance for  profit,  which  can  only  be  done  by  licensing 
organizations  such  as  ASCAP,  .  .  .  but  it  would 
also  deprive  plaintiffs  and  all  other  copyright  owners 
of  the  privilege  of  profiting  from  their  federally 
granted  copyright  monopoly. 

"To  construe  the  provisions  of  the  Washington 
statute  ...  so  as  to  make  the  acts  of  plaintiffs  or 
ASCAP  in  this  case  unlawful  would  raise  grave 
questions  concerning  the  constitutionality  of  the 
Washington  statute  under  the  Fourteenth  Amend- 
ment. .  .  ." 

Having  these  considerations  in  mind.  Judge  Solomon 
ruled  (App.  A,  p.  31,  Conclusion  11)  : 

"The  ASCAP  per  program  license  may  reason- 
ably be  regarded  as  assessing  rates  'on  a  per  piece 
system  of  usage'  as  the  Washington  statute  uses 
that  phrase." 

Were  there  any  doubt,  it  might  well  be  resolved  by 
recalling  the  problem  at  which  the  Legislature  aimed  in 
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enacting  Ch.  19.24.  In  1937,  the  only  form  of  radio  license 
that  ASCAP  offered  in  Washington  or  anywhere  else  was 
the  blanket  license;  the  per  program  license  did  not  exist. 
Not  until  the  Consent  Decree  of  1941  was  ASCAP  re- 
quired to  offer  per  program  licenses. 

Thus,  in  1937,  a  would-be  user  of  ASCAP  music  had 
to  take  a  blanket  license  or  nothing — he  had  no  alternative. 
And  under  a  blanket  license,  even  if  a  theoretical  broad- 
caster wanted  to  play  ASCAP  music  only  two  or  three 
times  a  year,  he  had  to  pay  ASCAP  a  percentage  of  all 
revenues  received  throughout  the  year.  This  was  the  prob- 
lem with  which  the  Legislature  sought  to  cope  by  enact- 
ing Chapter  19.24,  by  requiring  that  a  user  be  offered,  as 
an  alternative  to  the  blanket  license,  a  license  where  rates 
are  "assessed  on  a  per  piece  system  of  usage." 

The  per  program  license  gives  the  broadcaster  the  op- 
tion which  the  Legislature  intended  to  insure.  Under  a  per 
program  license,  the  user  does  not  pay  for  ASCAP  music 
when  he  does  not  play  it;  he  pays  only  on  programs  using 
ASCAP  music.  In  conformity  with  the  Legislature's  re- 
quirement, he  is  free  to  play  only  what  he  needs,  and  pay 
for  it  as  it  is  used — in  precise  effect,  by  the  piece. 

There  is  one  further  reason  to  construe  the  statutory 
language  as  permitting  ASCAP's  per  program  license: 
under  the  Amended  Final  Judgment,  ASCAP  is  required 
to  issue  per  program  licenses  (D.  Ex.  A-2,  Sec.  VII 
[B])  and  is  forbidden  to  issue  licenses  for  specific  com- 
positions unless  both  the  user  and  the  ASCAP  member  in 
interest  so  request,  in  writing  (Sec.  VI).  Hence,  if  the 
statute  were  read  as  appellant  here  demands — as  forbidding 
per  program  licenses  and  requiring  licenses  of  individual 
compositions — it  would  be  in  flat  conflict  with  the  Amended 
Final  Judgment.  Of  course,  the  Legislature  in  1937  did 
not  have  the  Amended  Final  Judgment  of  1950  before  it. 
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But  in  construing  a  state  statute  in  1965,  in  choosing  be- 
tween two  permissible  readings,  a  court  is  surely  entitled  by 
considerations  of  comity  to  accept  the  reading  which  will 
avoid  conflict  with  a  federal  judgment.  It  is  not  lightly  to 
be  assumed  that  the  Washington  Legislature  would  seek 
conflict  with  the  requirements  of  federal  law. 

We  have  noted  that  the  Washington  Attorney  General 
in  1948  formally  rendered  to  the  Secretary  of  State  an 
opinion  that  the  ASCAP  per  program  license  makes  offer- 
ing of  the  blanket  license  lawful.  In  1962,  as  appellant 
points  out,  the  Attorney  General  wrote  a  letter  to  a  member 
of  the  State  Senate  terming  the  per  program  license  a  "blan- 
ket" license  and  hence  illegal  (D.  Ex.  A-14).  The  letter- 
writer  offered  no  analysis  or  citation  of  authority,  only  his 
one-sentence  ipse  dixit.  In  one  sense,  the  description  is  cor- 
rect: the  per  program  license  is  "blanket"  in  that,  like  the 
traditional  blanket  license,  it  covers  the  entire  ASCAP 
repertory,  and  authorizes  the  licensee  to  use  any  and  all 
compositions  in  the  ASCAP  repertory  without  a  separate 
license  for  each  use.  But  the  letter-writer  failed  to  observe 
that  the  traditional  blanket  license  is  "blanket"  in  two  sen- 
ses :  first,  a  single  license  permits  the  use  of  any  and  all  com- 
positions in  the  repertory  without  separate  negotiations  for 
each  use  (a  factor  of  great  advantage  to  the  user)  ;  and, 
second,  the  rate  base  on  which  its  charges  are  assessed  in- 
cludes all  revenues.  It  is  this  latter  sense  in  which  the  tradi- 
tional blanket  license  might  impose  a  burden  unless  an  alter- 
native were  available — the  station  performing  three  ASCAP 
compositions  yearly  might  have  to  pay  a  license  fee  calculated 
on  its  full  year's  revenues.  It  seems  reasonable  to  conclude 
that  this  is  the  possibility  against  which  the  Legislature 
acted.  But  the  per  program  license  is  not  "blanket"  in  this 
latter  sense — the  rate  base  is  only  the  revenues  derived 
from  programs  using  ASCAP  music.   There  is  no  conceiv- 
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able  threat  in  a  license  which  is  "blanket"  only  in  that  it 
permits  use  of  an  entire  repertory  under  a  single  license. 
There  is  no  reason  to  believe  that  the  Legislature  (which  did 
not  define  "blanket  licenses")  sought  to  bar  licenses  which 
are  "blanket"  only  in  this  sense — they  are  not  dangerous, 
merely  convenient.  Hence,  the  Attorney  General  erred  in 
asserting  that  the  per  program  license  is  illegally  "blanket." 

2.  Individual  Licensing  by  ASCAP  Members.  Even 
if  appellant  were  right,  and  the  proviso  in  §  19.24.020  per- 
mitted only  licenses  of  specific  individual  compositions, 
ASCAP  and  its  members  would  still  meet  the  statutory 
test.  For  under  the  Amended  Final  Judgment,  as  we  have 
seen,  ASCAP's  members  retain  the  absolute  right  to  lic- 
ense their  individual  compositions,  and,  indeed,  ASCAP 
is  barred  to  license  specific  compositions  except  upon  specific 
joint  request  of  user  and  member  (Sec.  VI,  D.  Ex.  A-2).* 

The  freedom  of  ASCAP's  members  to  deal  individually 
is  not  here  questioned.  On  the  basis  of  a  stipulation  by  the 
parties,  the  court  below  found  (R.  37,  Fact  51)  : 

"Plaintiffs  have  at  all  times  in  the  last  ten  years 
been  ready  to  negotiate  with  any  broadcaster  in  the 
State  of  Washington  for  a  hcense  to  perform  any  of 
plaintiffs'  copyrighted  musical  compositions  on  any 


*Appellant  seeks  to  make  much  of  the  alleged  fact  that  whenever 
Washington  broadcasters  wrote  to  ASCAP  asking  for  "per  piece" 
licenses,  ASCAP  allegedly  did  not  even  reply  (Appellant's  Brief, 
p.  48) .  First,  it  should  be  noted  that  none  of  these  requests  were  made 
pursuant  to  Section  VI  of  the  Amended  Final  Judgment  which  regu- 
lates ASCAP's  right  to  issue  licenses  for  the  performance  of  specific 
compositions.  Second,  it  is  not  true  that  ASCAP  did  not  reply^ 
Louis  Weber,  ASCAP's  assistant  sales  manager  in  charge  of  radio 
and  television,  testified  at  his  deposition  that  he  did  respond  to  such 
requests  by  advising  broadcasters  of  the  licenses  that  were  available 
to  them.  Prior  to  1959,  he  told  them  about  the  blanket  and  per  pro- 
gram licenses  available  prior  to  the  1959  rate-fLxing  proceedings. 
Since  1959,  he  has  told  them  about  the  blanket  and  per  program 
licenses  available  as  a  result  of  the  1959  rate-fixing  proceeding  (Weber 
Dep.,  p.  9,  D.  Ex.  31-d). 
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mutually  agreeable  basis,  including  'rates  assessed 
on  a  per  piece  system  of  usage.'  In  the  last  ten 
years,  no  broadcaster  in  the  State  of  Washington 
has  requested  such  a  license  from  any  plaintiff.  No 
defendant  has  ever  made  any  attempt  to  contact  any 
plaintiff  individually  for  the  purpose  of  obtaining 
licenses  to  play  any  of  plaintiffs'  compositions  on  a 
'per  piece'  or  any  other  basis." 

Two  consequences  flow  from  these  unquestioned  facts. 
First,  without  regard  to  the  per  program  license,  plaintiffs 
are  ready  to  offer  whatever  licenses  for  specific  composi- 
tions the  user  may  desire.  Hence  the  proviso  of  §  19.24.020 
is  satisfied  concerning  "licenses  on  rates  assessed  on  a  per 
piece  system  of  usage." 

Far  more  importantly,  however,  the  availability  of  li- 
censes from  individual  members,  as  we  have  already  seen, 
completely  bars  application  of  Chapter  19.24  to  ASCAP 
and  its  members.  For  Chapter  19.24  refers  to  copyright 
proprietors  who  "band  together"  or  "pool  their  interests" 
or  "conspire,  federate  or  join  together."  ASCAP's  mem- 
bers have  not  so  "banded  together"  or  "pooled."  They 
say:  "Deal  with  us  individually,  or  collectively,  whichever 
you  wish."  There  is,  in  consequence,  no  "band,"  no  "pool." 

The  Court  will  recall  that  the  facts  were  otherwise  in 
1937,  when  Chapter  19.24  was  enacted — then,  since 
ASCAP  had  exclusive  grants  from  its  members,  the  would- 
be  user  could  deal  with  ASCAP,  or  stop  performing 
ASCAP  music.  Even  in  1941,  after  the  first  decree  in 
United  States  v.  ASCAP,  it  could  still  be  contended  that 
ASCAP  constituted  a  "banding  together,"  since,  while 
ASCAP's  members  were  free  to  license  individually,  the 
proceeds  of  their  licensing  went  to  ASCAP  (D.  Ex.  A-1, 
Sec.  II[l][a]).  Only  with  the  Amended  Final  Judgment 
in  1950  were  the  members — and  the  public — guaranteed  the 
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right  to  make  such  individual  license  arrangements  as  they 
might  desire,  by  the  ban  on  ASCAP's  receiving  other  than 
a  non-exclusive  license  (D.  Ex.  A-2,  Sec.  IV[A]). 

Since  1950,  then,  it  has  been  impossible  to  term  ASCAP 
a  "pool"  or  a  "banding  together."  These  actions  require  a 
degree  of  mutual  commitment,  and  ASCAP's  members 
have  none.  ASCAP  today  exists  as  a  convenient  alternative 
to  individual  negotiation,  nothing  more — it  is  not  an  entity 
forbidden  by  any  statute  aimed  at  "banding  together/' 
"pooling"  or  the  like. 

*         *         * 

Each  of  the  contentions  now  made  by  appellant  regard- 
ing appellees'  alleged  violations  of  Chapter  19.24,  R.  C.  W., 
was  made  before  Judge  Solomon.  Each  was  rejected  by 
him.  His  decision  is,  we  submit,  clearly  correct  and  should 
be  affirmed. 

n 

THE  ALLEGED  VIOLATIONS  OF  WASHINGTON  LAW 
CONSTITUTE  NO  DEFENSE 

Even  should  the  Court  find  that  appellees  have  violated 
Washington  law,  appellant  could  not  urge  these  violations 
as  defenses  to  this  infringement  action:  First,  by  virtue 
of  the  Supremacy  Clause  of  the  United  States  Constitu- 
tion, no  state  can  deny  to  appellees  the  rights  and  benefits 
conferred  by  federal  law.  Second,  appellant's  confiscation 
of  appellees'  property  can  not  be  justified  by  conduct  on  the 
part  of  appellees  which  did  not  involve  any  wrongdoing 
against  the  appellant  and  which  did  not  prejudice  or  mis- 
lead it. 

Leo  Feist,  Inc.  v.  Young,  138  F.  2d  972  (7th  Cir.  1943), 
is,  we  submit,  directly  in  point  on  both  issues.  There  plain- 
tiff, a  publisher  member  of  ASCAP,  sought  an  injunction 
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and  damages  for  infringement.  In  the  District  Court,  de- 
fendant conceded  that  he  had  infringed  plaintiff's  copyright 
but  claimed  that  plaintiff  was  deprived  of  its  right  to  main- 
tain its  infringement  suit  because  it  had  failed  to  comply 
with  the  provisions  of  a  certain  Wisconsin  statute. 

The  Wisconsin  statute  provided  that  no  person,  associ- 
ation or  corporation  other  than  the  "true  or  original  com- 
poser" could,  directly  or  indirectly,  issue  licenses  or  other 
agreements  for  the  public  rendition  of  copyrighted  musical 
numbers  by  persons  within  Wisconsin,  unless  said  person, 
association  or  corporation  first  obtained  a  license  from  the 
Secretary  of  State  to  transact  such  business.  An  applicant 
for  a  license  was  obliged  to  file  certain  information  with  the 
Secretary  of  State  and  to  pay  a  franchise  tax  equivalent  to 
25%  of  its  gross  receipts  from  persons  within  Wisconsin. 
The  statute  also  provided  that  anyone  who  attempted,  by 
threats  of  suit  or  other  means,  to  compel  persons  in  the 
State  of  Wisconsin  to  purchase  copyright  licenses  was 
guilty  of  a  misdemeanor,  unless  he  had  first  obtained  a 
license. 

Plaintiff  conceded  that  it  had  violated  the  statute  and  the 
District  Court,  after  a  trial  on  the  merits,  sustained  defend- 
ant's contention  that  plaintiff's  violation  of  the  statute  was 
a  good  defense.  The  Court  dismissed  plaintiff's  complaint, 
46  F.  Supp.  622. 

On  appeal,  the  Court  of  Appeals  for  the  Seventh  Cir- 
cuit reversed.  The  Court  first  considered  the  effect  of  the 
Wisconsin  statute  and  concluded  that  violation  of  the  statute 
could  not  operate  as  a  bar  to  the  bringing  of  a  copyright 
infringement  suit  (138  F.  2d  at  974)  : 

"We  do  not  believe  that  the  Wisconsin  statute 
should  be  permitted  to  prohibit  the  bringing  of  a 
federal  suit.  The  Federal  Copyright  Act  lays  down 
a  prohibition  against  the  appropriation  of  the  pro- 
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prietor's  copyrighted  composition  unless  consent  is 
given.  And  it  is  familiar  doctrine  that  the  pro- 
hibition of  a  federal  statute  may  not  be  set  at  naught 
by  a  state  statute.  Sola  Electric  Co.  v.  Jefferson 
Electric  Co.,  317  U.  S.  173,  176,  63  S.  Ct.  172,  87 
L.  Ed.  165.  Therefore,  since  a  right  would  not 
long  be  respected  if  it  could  be  violated  with  im- 
punity, the  remedy  of  an  infringement  action  in  the 
federal  courts  must  still  be  open  to  plaintiff.  Cor- 
relatively,  the  benefits  of  a  federal  statute  may  not 
be  denied  by  a  state  statute,  Sola  Electric  Co.  v. 
Jefferson  Electric  Co.,  supra;  see  Orlando  Candy 
Co.  V.  New  Hampshire  Fire  Ins.  Co.,  D.  C.  51  F. 
2d  392,  393." 

The  Court  then  turned  to  the  question  of  whether,  under 
equity  principles,  plaintiff's  conduct  could  justify  defend- 
ant's appropriation  of  plaintiff's  property.  The  Court  said 
(138  F.  2d  at  974-5): 

"By  refusing  to  grant  plaintiff's  prayer,  the 
District  Court  not  only  deprived  plaintiff  of  its  copy- 
right, but  in  effect  gave  judicial  blessing  to  defend- 
ant's confiscation  of  it.  Since  equity  seeks  above  all 
else  to  do  justice,  we  cannot  agree  that  a  court  should 
supinely  sit  by  while  such  unlawful  appropriation 
occurs.  It  is  an  elementary  maxim  of  equity  juris- 
prudence that  there  is  no  wrong  without  a  remedy, 
and  certainly  plaintiff  chose  the  proper  forum  and 
followed  the  statutorily  prescribed  procedure  by 
which  to  assert  that  remedy.  The  District  Court 
stated  that  a  court  of  equity  'will  not  permit  itself 
to  be  used  as  an  instrumentality  by  which  a  party 
may  effectuate  a  violation  of  positive  law  or  for 
the  evasion  of  the  requirements  of  ethics  and  mor- 
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ality,'  citing  many  authorities  therefor.  But  by  the 
court's  inaction,  defendant's  violation  of  the  copy- 
right statute  was  sanctioned  and  the  unethical 
appropriation  was  approved.  The  authorities  cited 
by  the  District  Court  are  not  controlling  here  be- 
cause the  conduct  of  the  plaintiff  in  them  was 
fraudulent  and  directly  connected  with  the  issues 
being  litigated,  whereas  here  plaintiff  has  not  been 
guilty  of  any  inequity,  unconscionable  act,  or  wrong- 
doing towards  the  defendant.  Neither  has  it  mis- 
represented its  musical  work,  which  forms  the  basis 
of  this  action,  or  the  copyright  thereof,  either  to  the 
defendant,  or  to  the  public. 

"In  our  view,  a  rule  of  equity  should  never  be 
applied  if  its  application  results  in  injustice,  which 
would  result  here  if  plaintiff  were  not  allowed  to 
enforce  its  congressionally  bestowed  right  to  prevent 
unauthorized  use  of  its  copyright.  True,  plaintiff 
failed  to  comply  with  the  Wisconsin  statute.  But 
the  rule  is  not  inexorable  that  a  plaintiff  who  comes 
into  court  with  unclean  hands  is  always  to  be  denied 
relief,  regardless  of  other  circumstances  in  the  case ; 
for,  if  the  defendant  has  been  guilty  of  conduct 
more  unconscionable  and  unworthy  than  that  of  the 
plaintiff,  the  rule  may  be  relaxed.  Goodyear  Tire 
&  Rubber  Co.  v.  Overman  Cushion  Tire  Co.,  6  Cir., 
95  F.  2d  978,  983." 

Finally,  the  Court  noted  that  its  decision  did  not  mean 
that  plaintiff  could  not  be  held  responsible  to  the  state  of 
Wisconsin.    But  it  concluded  that  (138  F.  2d  at  976)  : 

".  .  .  plaintiff's  failure  to  secure  a  license  was  an 
offense  against  Wisconsin  of  which  it  alone  could 
take  cognizance;  and  plaintiff's  dereliction  in  this 
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regard  in  no  wise  prejudiced  the  defendant  or  justi- 
tied  him  in  confiscating  plaintiff's  property.  We 
think  the  clean  hands  maxim  should  be  applied  only 
where  it  promotes  right  and  justice,  not  by  way  of 
punishment  for  extraneous  transgressions.  See  Key- 
stone Driller  Co.  v.  General  Excavator  Co.,  290 
U.  S.  240,  245,  54  S.  Ct.  146,  78  L.  Ed.  293 ;  Ohio 
Oil  Co.  V.  Sharp,  10  Cir.,  135  F.  2d  303,  307; 
Chicago  V.  Union  Stock  Yards  &  Transit  Co.,  164 
111.  224,  238;  45  N.  E.  430,  35  L.  R.  A.  281. 
*         *         * 

"We  are  not  approving  plaintiff's  noncompliance 
with  the  Wisconsin  statute,  and  we  think  Wisconsin 
may  hold  plaintiff  accountable  for  the  tax  required 
by  the  statute  as  well  as  punishing  it  for  not  obtain- 
ing the  required  licenses.  But  orderly  administra- 
tion of  justice  requires  that,  on  issues  properly 
framed,  the  question  be  relegated  for  determination 
to  the  Wisconsin  courts." 

Feist  V.  Young  provides  a  precise  and  controlling  rule 
for  the  case  at  bar.  Here,  as  there,  appellant  seeks  to 
deprive  appellees  of  their  rights  under  federal  law  by  re- 
sort to  a  state  statute,  and  seeks  to  justify  its  confisca- 
tion of  appellees'  property  by  alleging  conduct  on  the  part 
of  appellees  wholly  unconnected  with  appellant's  unlawful 
acts.  The  federal  courts  have  not  permitted  federal  rights 
— conferred  by  the  Constitution  and  laws  of  the  United 
States — to  be  so  easily  defeated. 

Guidance  is  given  also  by  Sola  Electric  Co.  v.  Jefferson 
Electric  Co.,  317  U.  S.  173  (1942);  the  Court  said  (317 
U.  S.  at  176) : 

"When  a  federal  statute  condemns  an  act  as 
unlawful,  the  extent  and  nature  of  the  legal  con- 
sequences of  the  condemnation,  though  left  by  the 
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statute  to  judicial  determination,  are  nevertheless 
federal  questions,  the  answers  to  which  are  to  be 
derived  from  the  statute  and  the  federal  policy  which 
it  has  adopted.  To  the  federal  statute  and  policy, 
conflicting  state  law  and  policy  must  yield.  Con- 
stitution, Art.  VI,  cl.  2;  Awotin  v.  Allan  Exchange 
Bank,  295  U.  S.  209;  Deitrick  v.  Greaney,  309  U.  S. 
190,  200-01." 

Many  other  cases  are  to  the  same  effect.  For  example, 
the  federal  courts  have  refused  to  give  effect  to  state  stat- 
utes, limiting  or  prohibiting  an  employee's  right  to  strike, 
on  the  ground  that  these  statutes  conflicted  with  an  em- 
ployee's rights  under  federal  law.  Automobile  Workers 
Union  v.  O'Brien,  339  U.  S.  454  (1950);  Amalgamated 
Ass'n  of  Street  Electric  Railway  &  Motor  Coach  Employees 
V.  Wisconsin  Employment  Relations  Board,  340  U.  S.  383 
(1951).  In  the  last  cited  case,  the  Supreme  Court  said  (340 
U.  S.  at  394-6) : 

".  .  .  where  .  .  .  the  state  seeks  to  deny  entirely  a 
federally  guaranteed  right  which  Congress  itself 
restricted  only  to  a  limited  extent  in  case  of  na- 
tional emergencies,  however  serious,  it  is  manifest 
that  the  state  legislation  is  in  conflict  with  federal 
law.  .  .  .  Such  state  legislation  must  yield  as  con- 
flicting with  the  exercise  of  federally  protected  labor 
rights." 

We  submit  that  the  foregoing  authorities  demonstrate 
the  insufficiency  of  the  defenses  based  on  appellees'  alleged 
violations  of  Washington  law.  Whatever  control  Washing- 
ton may  choose  to  exercise  over  combinations  of  copyright 
owners,  the  fact  remains  that  appellant  is  a  wilful  infringer 
of  appellees'  federal  copyrights.  Washington  law  may  not 
deprive  appellees  of  their  right  to  enforce  their  copyrights. 
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Moreover,  even  if  appellees  were  part  of  a  combination 
fixing  prices  in  the  state  of  Washington,  even  if  they  had 
failed  to  satisfy  Washington's  lih'ng  requirements,  there 
would  still  be  no  justification  for  appellant's  unconscionable 
conduct  in  appropriating  appellees'  property.  This  Court 
should  not  "supinely  sit  by  while  such  unlawful  appropria- 
tion occurs"  and  should  not  give  "judicial  blessing  to  de- 
fendant's confiscation"  of  appellees'  property,  Leo  Feist, 
Inc.  V.  Young,  supra,  at  975.  Appellees  have  not  "been 
guilty  of  any  inequity,  unconscionable  act,  or  wrongdoing 
towards  the  defendant,"  nor  have  they  "misrepresented 
[their]  musical  work[s]  .  .  .  either  to  the  defendant,  or  to 
the  public,"  Ibid.  See  also  Interstate  Hotel  Co.  v.  Remick 
Music  Corp.,  157  F.  2d  744  (8th  Cir  1946),  cert,  denied, 
329  U.  S.  809  (1947),  where  the  Court  said,  adjudging 
infringement  in  circumstances  paralleling  those  at  bar  (157 
F.  2d  at  749) : 

"Of  the  remaining  assignments  of  error,  Httle 
need  be  said.  One  is  that  the  appellees  should  be 
denied  relief  in  a  Federal  court  of  equity  on  the 
ground  that  they  come  into  court  with  unclean  hands. 
The  basis  for  this  assignment  seems  to  be  that 
appellees  were  guilty  of  some  nefarious  conduct  by 
refusing  to  engage  in  business  in  Nebraska  on  the 
conditions  permitted  by  Nebraska  law,  by  instituting 
these  suits  for  the  protection  of  their  copyrights  at 
the  same  time  and  trying  them  together,  and  by 
participating  in  and  accepting  the  benefits  of  the 
activities  of  the  American  Society  of  Composers, 
Authors,  and  Publishers  in  States  in  which  the  ac- 
tivities of  the  Society  are  legal.  The  appellants  are 
in  poor  position  to  question  the  motives  and  charac- 
ter of  appellees  when  they  themselves  are  guilty  of 
wrongfully  appropriating  appellees'  property.    Leo 
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Feist,  Inc.  v.  Young,  7  Cir.,  138  F.  2d  972.  Such 
considerations  aside,  this  assignment  hardly  merits 
comment." 

Washington  law  should  not  be  construed  so  as  to  grant 
to  appellant  the  right  to  take  appellees'  property  without 
paying  for  it.  As  the  Court  pointed  out  in  Leo  Feist,  Inc. 
V.  Demarie,  16  F.  Supp.  827  (W.  D.  La.  1935),  when 
plaintiffs'  noncompliance  with  a  Louisiana  licensing  statute 
was  urged  as  a  defense  to  a  copyright  suit  (16  F.  Supp. 
at  828) : 

".  .  .  the  action  is  one  for  the  violation  of  a  copy- 
right granted  by  the  federal  government,  and  it  will 
not  be  assumed  that  the  Legislature  meant  to  deny 
a  litigant  the  right  to  go  into  a  federal  court  for  the 
protection  of  the  property  right  granted  by  federal 
laws  except  upon  conditions  prescribed  by  the  state 
Legislature,  in  the  absence  of  clear  language  indi- 
cating such  purpose." 

In  sum,  Washington  has  not — and  it  could  not  con- 
stitutionally— give  appellant  the  right  to  appropriate  ap- 
pellees' property. 

III. 

THE  AFFIRMATIVE  DEFENSES  BASED  ON  FEDERAL  LAW 
ARE  WITHOUT  MERIT 

We  do  not  comprehend  the  basis  for  appellant's  con- 
tention that  appellees,  together  with  ASCAP,  have  violated 
the  federal  antitrust  laws. 

Appellant's  brief  uses  almost  all  the  epithets  known  to 
federal  antitrust  law — "price-fixing,"  "unlawful  extension 
of    copyrights,"    "block    booking,"    "tying    agreements," 
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"blind  selling  practices,"  etc.  But  after  all  the  words  have 
been  used — after  all  the  irrelevant  citations  of  cases  have 
been  put  forward — the  following  still  remain  as  hard  facts : 

ASCAP  has  no  power  to  fix  license  fees.  Every  would- 
be  user  of  ASCAP's  repertory  has  an  absolute  right  to 
obtain  a  license  from  the  Society  and  an  absolute  right  to 
obtain  a  judicial  determination  of  a  reasonable  license  fee. 

Moreover,  the  legality  of  ASCAP's  activity  under  the 
antitrust  laws  is  under  the  constant  scrutiny  of  the  De- 
partment of  Justice  and  the  United  States  District  Court 
for  the  Southern  District  of  New  York  where  the  ASCAP 
consent  decree  is  administered  (App.  A,  p.  3). 

We  do  not  comprehend  how  appellant,  which  has  never 
exercised  the  rights  granted  by  Section  IX  of  the  Amended 
Final  Judgment,  can  now  complain  that  it  has  been  damaged 
or  prejudiced  by  ASCAP's  conduct. 

We  can  go  further: 

On  the  record  before  this  Court,  it  is  plain  that  ASCAP, 
governed  by  the  Amended  Final  Judgment,  has  not  violated 
any  antitrust  law  but  has,  in  fact,  established  a  classically 
free  market  in  musical  compositions.  Buyers  and  sellers 
of  the  right  to  perform  musical  compositions  are  guaran- 
teed free  access  to  each  other,  and  if  their  bargaining  does 
not  produce  agreement  on  a  fair  price,  a  judge  is  standing 
by  to  adjudicate  the  matter. 

On  the  supply  side,  any  composer,  author  or  publisher 
is  insured  ready  access  to  the  market  where  songs  are  li- 
censed: under  the  Amended  Final  Judgment,  no  one  may 
be  excluded  from  membership  in  ASCAP  who  meets  cer- 
tain minimal  standards. 

On  the  demand  side,  the  Amended  Final  Judgment 
gives  every  user  of  music  an  absolute  right  to  obtain  a 
license  to  the  entire  ASCAP  repertory  on  non-discrimina- 
tory terms.    He  can  not  be  excluded  from  the  market  by 
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virtue  of  anyone's  control  of  all  or  any  part  of  it  (and  the 
right  of  a  user  to  deal  with  individual  copyright  proprietors 
is  preserved  by  the  Amended  Final  Judgment's  bar  against 
ASCAP's  interference  in  such  dealings). 

Finally,  the  reasonableness  of  the  prices  charged  by 
the  suppliers  to  the  consumers  is  subject  to  judicial  deter- 
mination. And  the  burden  of  establishing  reasonableness 
is  on  the  supplier. 

Appellant  purports  to  see  in  ASCAP's  blanket  and  per 
program  licenses  something  akin  to  tie-in  sales  (where  a 
seller  refuses  to  sell  Item  A  unless  Item  B  is  purchased 
simultaneously)  or  to  "block  booking"  (a  form  of  tie-in 
sometimes  employed  in  the  motion  picture  industry,  whereby 
an  exhibitor  can  not  obtain  licenses  to  films  separately,  but 
is  forced  to  license  a  whole  group  of  films)  see  United 
States  v.  Paramount  Pictures,  Inc:\,  334  U.  S.  131  (1948) ; 
United  States  v.  Loew's,  Inc.,  371  U.  S.  38  (1962).  The 
evil  in  these  practices  is  that  the  buyer  is  compelled  to  buy 
what  he  does  not  want  in  order  to  obtain  what  he  does  want. 

But  ASCAP  imposes  no  such  compulsion.  True,  it  does 
ofifer  licenses  to  its  entire  repertory — in  effect  offering  a 
licensee  a  library  card  to  use  whatever  he  wishes.  And 
broadcasters  regularly  seek  such  licenses  because  of  the  con- 
venience they  offer.  But  a  broadcaster  is  absolutely  free 
to  deal  with  the  individual  copyright  proprietor  if  he  wishes 
a  license  for  only  one  song.  The  broadcaster  is  not  faced 
with  the  all-or-nothing  proposal  which  raises  antitrust  ob- 
jections to  block  booking  and  other  forms  of  tie-ins. 

Appellant  repeatedly  cites  Hazeltine  Research,  Inc.  v. 
Zenith  Radio  Corporation,  239  F.  Supp.  51  (N.  D.  111. 
1965).  But  that  case  is  of  no  pertinence  here.  In  Hazeltine, 
the  court  held  that  the  holder  of  a  group  of  patents  violated 
the  Sherman  Act  when  it  insisted  in  licensing  the  patents 
as  a  group,  and  offered  Hcenses  on  single  patents  only  "at 
royalty  rates  far  in  excess  of  the  package  rate  ...  to  force 
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by  unlawful  coercion  the  acceptance  of  unwanted  patents," 
239  F.  Supp.  at  77 .  Thus,  in  Haseltine,  the  prospective 
licensee  who  sought  a  license  for  an  individual  patent  had 
no  real  choice  but  to  take  a  license  for  the  pool — and  therein 
lay  the  evil,  as  in  the  tie-in  and  block  booking  cases.  As  we 
have  seen,  however,  a  broadcaster  has  a  full  range  of  choices 
— he  may  take  a  blanket  license,  or  a  per  program  license, 
or  he  may  deal  with  individual  proprietors.  The  choice  is 
his,  and  it  is  unrestrained.  Moreover,  in  Haseltine  the 
prospective  licensee — unlike  the  user  of  music  in  ASCAP's 
repertory — could  not  obtain  a  judicial  determination  of  a 
reasonable  license  fee.  Hence  Haseltine  is  of  no  appli- 
cation. 

Alden-Rochelle  and  Witmark 

Although  appellant  has  no  facts  to  support  its  conten- 
tions, it  has  sought  to  find  the  applicable  law  in  Alden- 
Rochelle,  Inc.  V.  ASCAP,  80  F.  Supp.  888  (S.  D.  N.  Y. 
1948),  and  M.  Witmark  &  Sons  v.  Jensen,  80  F.  Supp.  843 
(D.  Minn.  1948).  Both  cases  involved  ASCAP's  relations 
with  motion  picture  exhibitors  over  17  years  ago — prior 
to  the  1950  Amended  Final  Judgment. 

As  the  Court  of  Appeals  for  the  Second  Circuit  pointed 
out  in  Shenandoah  Valley  Broadcasting,  Inc.  v.  ASCAP, 
331  F.  2d  117,  121  (2d  Cir.  1964),  cert,  denied,  371  U.  S. 
997  (1964): 

"The  Amended  Final  Judgment  of  March  14, 
1950,  considerably  ampHtied  an  earlier  consent  judg- 
ment entered  in  the  Government's  antitrust  suit 
against  ASCAP  nine  years  before.  The  1941  judg- 
ment contained  many  negative  injunctions  with  re- 
spect to  licensing,  but  had  no  provision  specifically 
addressed  to  television,  which  had  not  yet  been  de- 
veloped commercially,  and  no  provision  for  judicial 
fixing  of  license  fees  if  a  licensee  and  ASCAP 
were  unable  to  agree  on  terms.  The  1950  Judgment 
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was  designed,  in  part,  to  fill  these  gaps,  as  well  as 
to  meet  the  problems  with  respect  to  motion  picture 
licensing  revealed  by  Alden-Rochelle,  Inc.  v. 
ASCAP,  80  F.  Supp.  888  (S.  D.  N.  Y.  1948)  and 
M.  Witmark  &  Sons  v.  Jensen,  80  F.  Supp.  843 
(D.  Minn.  1948)." 

In  recognition  of  the  changes  thus  wrought,  we  may 
note,  Judge  Leibell  vacated  the  injunctive  order  which  he 
had  entered  in  Alden-Rochelle. 

In  consequence,  Alden-Rochelle  and  Witmark  are  of 
only  historical  interest  today.  Neither  is  of  any  pertinence 
here. 

Appellant's  "Conspiracy" 

In  its  eager  hunt  for  a  reason  to  avoid  paying  for  its 
infringements,  appellant  comes  up  with  one  last  devil:  it 
contends  that  ASCAP  and  its  members  have  entered  into  a 
"conspiracy"  to  refuse  to  grant  licenses  to  recording  com- 
panies for  public  performance  of  recorded  musical  com- 
positions on  broadcasting  stations.  If  not  for  this  "con- 
spiracy," says  appellant,  record  companies  could  obtain 
performance  rights  which  would  inure  to  the  benefit  of 
radio  stations  which  played  recorded  music  on  the  air. 
Since  almost  all  of  the  music  played  by  appellant  is  recorded 
music,  appellant  says,  it  could  thereby  avoid  the  necessity 
of  paying  for  the  right  to  perform  copyrighted  musical 
compositions. 

The  basic  flaw  in  appellant's  contention  is  that  it  is  a 
creation  of  imagination  rather  than  evidence.  Not  one 
single  piece  of  evidence  can  be  adduced  to  support  ap- 
pellant's charges  of  "conspiracy".  There  is  no  tacit  under- 
standing among  ASCAP's  members  not  to  license  per- 
forming rights  to  record  companies.    ASCAP  and  each 


49 

member  of  ASCAP  have  the  unfettered  right  to  Hcense 
performing  rights  to  record  companies.  It  is  stipulated  that 
no  such  license  is  in  existence — but  it  is  stipulated  also  that 
no  record  company  has  ever  asked  for  such  a  license  (R,  30, 
Facts  63,  64,  65,  66).  Judge  Solomon  thus  summarized 
and  found  the  facts  (App.  A,  p.  28,  Fact  75) : 

"There  is  no  evidence  that  plaintiffs  or  other 
members  of  ASCAP  have  entered  into  a  conspiracy 
to  prevent  recording  companies  from  obtaining  li- 
censes authorizing  broadcasting  stations  to  perform 
publicly  for  profit  any  musical  composition." 

Evidently,  record  companies  are  just  not  interested  in 
going  into  the  business  of  obtaining  performance  rights. 
And,  we  might  suggest,  for  good  reason.  Record  companies 
make  money  by  selling  records  to  the  public  for  home  con- 
sumption. The  records  which  they  sell  or  give  to  radio 
stations  are  but  a  tiny  fraction  of  their  business.  Conse- 
quently, it  makes  no  sense  for  a  record  company  to  obtain 
a  performing  rights  license.  The  record  company — which 
stands  to  gain  little  or  no  profit  from  sales  to  radio  sta- 
tions— has  no  reason  to  assume  the  broadcaster's  respon- 
sibility of  arriving  at  mutually  agreeable  terms  with  the 
owners  or  licensors  of  performing  rights.* 

The  sham  nature  of  appellant's  argument  with  respect 
to  record  companies  is  demonstrated  by  the  testimony  of 


*We  may  note  here  the  provisions  of  the  Copyright  Law  dealing 
with  royalty  payments  for  recording  rights.  17  U.  S.  C.  §  1  provides 
in  pertinent  part : 

"...  whenever  the  owner  of  a  musical  copyright  has  used 
or  permitted  or  knowingly  acquiesced  in  the  use  of  the  copy- 
righted work  upon  the  parts  of  instruments  serving  to  repro- 
duce mechanically  the  musical  work,  any  other  person  may 
make  similar  use  of  the  copyrighted  work  upon  the  payment 
to  the  copyright  proprietor  of  a  royalty  of  2  cents  on  such 
part  manufactured,  to  be  paid  by  the  manufacturer  there- 
of..  .  :" 
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one  of  defendants'  own  witnesses  at  the  trial.  Mr.  Lee 
Facto,  who  is  in  charge  of  the  production  of  musical  tapes 
for  International  Good  Music,  Inc.,  testified  that  these 
tapes  are  sold  to  other  radio  stations  across  the  country 
(Tr.  257-258).  But  Mr.  Facto,  although  he  places  copy- 
righted musical  compositions  on  tapes,  although  he  sells 
these  tapes  to  other  stations  knowing  that  there  will  be 
public  performances  for  profit,  does  not  undertake  to  ob- 
tain performance  rights  for  the  music  put  on  the  tapes 
(Tr.  261-262).  That,  in  his  words,  is  "the  individual  re- 
sponsibility" of  the  stations  which  put  the  tapes  on  the  air 
(Tr.  263).  And  so  it  is — as  we  have  shown — with  record 
companies. 


IV. 


IN  THE   CASE  AT  BAR,  ENFORCEMENT   OF  THE   COPY- 
RIGHT LAW  AGAINST  APPELLANT  CLEARLY  OUTWEIGHS 
ENFORCEMENT  OF  THE  ANTITRUST  LAWS 
AGAINST  APPELLEES 

Even  if  by  some  manipulation  ASCAP's  arrangements 
and  practices  might  be  brought  into  verbal  collision  with 
language  in  the  precedents,  that  would  not  necessarily  con- 
demn appellees  to  the  forfeiture  of  their  rights.  That  would 
be  but  the  beginning,  not  the  end,  of  the  inquiry.  The  anti- 
trust laws  nowhere  declare  in  so  many  words  that  one  who 
has  trespassed  upon  them  shall  automatically  be  denied  the 
benefits  conferred  by  the  Copyright  Law.  The  barrier  to 
enforcement  of  copyrights  by  antitrust  violators  is  one 
created  by  equity,  and  must  be  measured  by  equitable  stand- 
ards. 

In  Alfred  Bell  &  Co.  v.  Catalda  Fine  Arts,  Inc.,  191 
F.  2d  99  (2d  Cir.  1951),  defendants  raised  an  antitrust 
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defense  to  a  claim  of  copyright  infringement.   In  affirming 
judgment  for  plaintiff,  the  Court  said  (191  F.  2d  at  106)  : 

"We  have  here  a  conflict  of  pohcies:  (a)  that  of 
preventing  piracy  of  copyrighted  matter  and  (b) 
that  of  enforcing  the  anti-trust  laws.  We  must  bal- 
ance the  two,  taking  into  account  the  comparative 
innocence  or  guilt  of  the  parties,  the  moral  character 
of  their  respective  acts,  the  extent  of  the  harm  to  the 
public  interest,  the  penalty  inflicted  on  the  plaintiff 
if  we  deny  it  relief.  As  the  defendants'  piracy  is  un- 
mistakably clear,  while  the  plaintiffs'  infraction  of 
the  anti-trust  laws  is  doubtful  and  at  most  marginal, 
we  think  the  enforcement  of  the  first  policy  should 
outweigh  enforcement  of  the  second." 

In  the  case  at  bar,  "defendant's  piracy  is  unmistakably 
clear."  Appellees'  infraction  of  the  antitrust  laws,  if  it  ex- 
isted, would  be  "doubtful  and  at  most  marginal";  it  has 
surely  caused  appellant  no  damage,  and  it  has  not  prejudiced 
or  misled  appellant  in  any  way.  In  these  circumstances,  en- 
forcement of  the  copyright  laws  is  clearly  in  the  public 
interest  and  would  far  outweigh  enforcement  of  the  anti> 
trust  laws  against  these  appellees — even  had  they  been 
guilty  of  any  violation. 

CONCLUSION 

Appellant,  we  submit,  is  in  error  when  it  argues  that 
this  is  a  long  and  complicated  lawsuit  involving  many  facts 
and  many  issues.  To  the  contrary,  this  is  a  simple  case. 
The  facts  have  been  largely  stipulated  by  the  parties.  Ap- 
pellant has  been  unable  to  offer  the  slightest  hint  of  error 
in  any  finding  of  fact  made  by  the  court  below — let  alone  to 
demonstrate  that  any  finding  is  "clearly  erroneous."    And 
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the  findings  which  appellant  contends  the  court  should  have 
made  are  either  unsupported  by  the  record,  or  irrelevant 
or  repetitious. 

The  issues  are  simple — appellant  has  unlawfully  and 
without  just  cause  appropriated  appellees'  property.  Its 
defenses  based  both  on  Washington  law  and  the  federal 
antitrust  laws  have  no  merit — neither  factually  nor  legally. 

Judge  Solomon  carefully  considered  each  of  the  con- 
tentions made  here  by  appellant  and  found  them  all  to  be 
totally  lacking  in  merit.  We  respectfully  submit  that  the 
judgment  below  should  be  affirmed. 

Respectfully  submitted, 

HoLMAN,  Marion,  Perkins, 
CoiE  &  Stone 
1900  Washington  Building 
Seattle,  Washington  98101 
J.  Paul  Coie, 

Of  Counsel. 

Paul,  Weiss,  Rifkind,  Wharton 
&  Garrison 
575  Madison  Avenue 

New  York,  New  York  10022 
Attorneys  for  Appellees 

Simon  H.  Rifkind, 
Jay  H.  Topkis, 
Allan  Blumstein, 

Of  Counsel. 

October  11,  1965. 
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CERTIFICATE  OF  COMPLIANCE 

I  certify  that,  in  connection  witli  the  preparation  of 
this  brief,  I  have  examined  Rules  18  and  19  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit,  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  compliance 
with  those  Rules. 

Jay  H.  Topkis 

Attorney  for  Appellees 
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Itttt^ft  BUUb  Btfitrirt  Qlnurt 

For  the  Western  District  of  Washington 
Northern  Division 


Tempo  Music,  Inc.,  et  al., 

Plaintiffs, 
vs. 

International  Good  Music,  Inc., 

Defendant. 


Civil  Action 
No.  5548 


Irving  Berlin,  et  al.. 

Plaintiffs, 
vs.  \  Civil  Action 


International  Good  Music,  Inc., 

Defendant. 


No.  5773 
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Cole  Porter,  et  al., 

Plaintiffs, 
vs.  I  Civil  Action 

RoGAN  Tones  and  International  Good  i    ^t,  „.'    ,       n 
Music,  Inc.,  V  (Bellingham) 

Defendants. 

Gershwin    Publishing    Corporation, 
et  al., 

Plaintiffs,  !  Civil  Action 
^^-  (      No.  5771 

K-91,  Inc., 

Defendant. 

Irving  Berlin,  et  al., 

Plaintiffs, 
vs.  \  Civil  Action 

Wescoast  Broadcasting  Co., 

Defendant. 

Betty  Comden,  et  al.. 

Plaintiffs, 
vs.  (  Civil  Action 

Wescoast  Broadcasting  Co.,  (       ^^-  ^^^^ 

Defendant. 
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Solomon,  Judge:  September  15,  1964 

Irving  Berlin,  Richard  Rodgers,  Cole  Porter  and  other 
owners  of  copyrights  to  more  than  150  musical  composi- 
tions, including  such  well-known  songs  as  "White  Christ- 
mas", "Easter  Parade"  and  "Day  and  Night",  filed  actions 
against  three  radio  broadcasting  corporations  and  Rogan 
Jones,  the  president  and  principal  stockholder  of  one  of 
them,  claiming  violations  of  the  federal  copyright  law.  They 
seek  statutory  damages,  orders  enjoining  defendants  from 
future  infringement  of  their  copyright  works,  as  well  as 
attorney  fees  and  costs. 

Defendants  admit  the  expropriation  and  the  infringe- 
ment of  plaintiffs'  copyrights,  but  they  assert  that  plaintiffs 
are  barred  from  maintaining  this  action  because,  among 
themselves  and  in  conjunction  with  the  American  Society  of 
Composers,  Authors  and  Publishers  (ASCAP),  plaintiffs 
have  conspired  to  fix  prices  and  to  engage  in  other  unlawful 
practices  in  violation  of  the  Constitution  and  the  laws  of  the 
State  of  Washington,  particularly  Chapter  218,  1937  Ses- 
sion Laws  (RCWA,  Chapter  19.24)  and  the  federal  anti- 
trust laws.  Defendants  also  assert  that  plaintiffs  have  un- 
lawfully extended  their  individal  copyright  monopoly  in 
violation  of  the  copyright  laws,  and  that  by  reason  of  "un- 
clean hands"  they  have  neither  legal  nor  equitable  standing 
to  maintain  these  actions. 

Defendants  at  an  earlier  stage  of  these  proceedings, 
before  a  different  Judge,  moved  to  join  ASCAP  as  a  party. 
The  motion  was  denied.  However,  the  defendants  assert 
that  while  ASCAP  may  not  be  a  necessary  party,  its  activi- 
ties are  relevant  because  it  acts  as  a  licensing  agent  for  the 
plaintiffs  and  because  of  plaintiffs'  illegal  arrangements 
with  it. 
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Plaintiffs  are  among  8800  members  of  ASCAP,  whose 
combined  inventory  of  over  one  million  musical  composi- 
tions is  commonly  referred  to  as  the  ASCAP  repertory.  The 
relationship  between  ASCAP  and  its  members,  as  well  as 
the  operations  of  ASCAP  as  a  licensing-  agent  of  the  mem- 
bers, has  been  under  the  scrutiny  of  the  United  States 
Department  of  Justice  for  more  than  a  decade.  Its  practices 
are  guided  by  the  Amended  Final  Decree  of  1950  and  the 
order  entered  in  the  same  action  on  January  7,  1960.  All 
of  the  plaintiffs  granted  ASCAP  a  non-exclusive  right  to 
license  non-dramatic  performances  for  profit  of  their  copy- 
righted compositions. 

Under  the  terms  of  the  Amended  Final  Decree,  ASCAP 
may  not  license  the  use  of  the  individual  compositions  except 
on  application  of  both  user  and  copyright  owner  and  ASCAP 
may  not  refuse  to  license  prospective  users  of  compositions 
from  its  repertory.  In  case  of  disputes  concerning  license 
fees,  the  Amended  Final  Judgment  provides  for  judicial 
determination  of  reasonable  fees  in  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York. 

Plaintiffs  have  reserved  the  right  to  license  their  own 
compositions  to  any  user  on  any  mutually  agreeable  basis, 
and  in  these  cases  the  plaintiffs  as  individuals  seek  to  en- 
force their  copyrights. 

Most  of  the  evidence  in  this  case  was  stipulated  in  a 
long  and  carefully  prepared  pre-trial  order.  I  have  studied 
the  statement  of  admitted  facts,  the  evidence  adduced  at  the 
trial,  the  exhibits,  as  well  as  the  excellent  memoranda  of 
authorities  submitted  by  both  the  plaintiffs  and  the  defend- 
ants, and  I  have  concluded  that  the  plaintiffs  are  entitled 
to  prevail. 

I  had  hoped  to  prepare  a  written  opinion  setting  forth 
not  only  my  reasons  for  such  conclusion,  but  also  an  analysis 
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of  the  authorities  upon  which  I  relied.  However,  illness 
as  well  as  the  press  of  other  judicial  business  has  prevented 
me  from  doing  this.  I  believe  that  the  interests  of  the 
parties  will  be  served  best  by  announcing  my  decision  with- 
out further  delay.  I  also  concluded  that  such  an  opinion 
would  be  of  limited  value  because  there  are  practically  no 
controverted  issues  of  fact  and  because  both  plaintiffs  and 
defendants  are  represented  by  competent  counsel  who  will 
present  adequately  their  arguments  to  the  Court  of  Appeals. 

I  find  that  plaintiffs  have  complied  with  the  statutory 
requirements  of  the  State  of  Washington.  Defendants 
have  failed  to  prove  that  ASCAP's  registration  of  the 
songs  in  its  repertory  was  inadequate  or  that  plaintiffs  or 
AS  CAP  violated  the  Washington  law  relating  to  the  pool- 
ing of  copyright  interests  without  providing  for  per  piece 
licensing  (RCWA  19.24.020)  ;  or  that  the  filing  of  these 
and  other  actions  by  the  plaintiffs  to  enforce  their  rights 
under  the  copyright  laws  constituted  an  abuse  of  either 
State  or  Federal  process.  There  is  no  evidence  of  any 
abusive  practices  by  either  the  plaintiffs  or  their  licensing 
agent  which  would  deny  them  copyright  protection. 

I  further  find  that  there  is  no  merit  in  defendants'  con- 
tention that  they  did  not  take  licenses  with  AS  CAP  because 
they  feared  State  prosecution.  I  find  that  they  failed  to 
take  licenses  only  because  they  wanted  to  avoid  paying 
license  fees  on  the  same  basis  charged  other  broadcasting 
companies.  I  further  find  that  defendants  made  no  attempt 
to  contact  plaintiffs  individually  for  the  purpose  of  ob- 
taining licenses  to  play  plaintiffs'  songs  on  a  per  piece  or 
any  other  basis. 

Defendants  have  admitted  that  it  would  be  virtually 
impossible  to  deal  with  the  composers  on  an  individual  basis 
for  the  rights  to  perform  their  songs  for  profit.    Their 
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contentions  as  to  what  the  law  requires  would  not  only  make 
it  virtually  impossible  to  police  the  use  of  copyrighted  songs, 
but  would  also  greatly  increase  the  cost  of  administration. 
The  enforcement  of  the  Washington  statute,  as  construed 
by  the  defendants,  would  not  only  jeopardize  the  efficient 
licensing  and  policing  of  performance  for  profit,  which 
can  only  be  done  by  licensing  organizations  such  as  ASCAP, 
BMI  or  SESAC,  but  it  would  also  deprive  plaintiffs  and 
all  other  copyright  owners  of  the  privilege  of  profiting  from 
their  federally  granted  copyright  monopoly. 

To  construe  the  provisions  of  the  Washington  statute 
(RCWA,  Chapter  19.24)  so  as  to  make  the  acts  of  the 
plaintiffs  or  ASCAP  in  this  case  unlawful  would  raise 
grave  questions  concerning  the  constitutionality  of  the 
Washington  statute  under  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States. 

Plaintiffs  have  not  unlawfully  extended  their  copyright 
monopolies  through  a  combination  among  themselves  or 
with  ASCAP,  nor  are  they  guilty  of  violating  the  federal 
antitrust  laws  in  any  respect  alleged  by  the  defendants. 
However,  even  if  plaintiffs'  conduct  in  any  respect  can  be 
considered  a  violation  of  either  RCWA,  Chapter  19.24,  or 
the  federal  copyright  or  antitrust  laws,  their  violations  are 
so  minimal  and  the  violations  of  the  defendants  so  uncon- 
scionable that  plaintiffs  should  not  be  deprived  of  the  right 
to  maintain  these  actions  for  the  deprivation  of  their  prop- 
erty. 

I  also  find  the  defendant  Rogan  Jones,  who  is  and  has 
been  the  dominant  influence  in  defendant  International 
Good  Music,  Inc.,  and  who  has  determined  its  policies  for 
more  than  25  years,  is  equally  liable  with  the  corporation 
for  these  infringements. 
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In  accordance  with  Section  101  of  the  Copyright  Law 
(17  U.  S.  C.  A.  §  101),  plaintiffs  have  elected  to  seek  statu- 
tory damages  in  lieu  of  actual  damages  and  profits.  For  the 
violation  of  each  copyright,  statutory  damages  not  exceed- 
ing the  sum  of  $5,000  nor  less  than  $250  may  be  assessed. 
Defendants  have  deliberately  appropriated  the  property  of 
plaintiffs  as  well  as  the  property  of  many  other  copyright 
owners  for  more  than  a  quarter  of  a  century,  and  they 
have  greatly  profited  by  their  wrongful  conduct.  The  con- 
duct of  International  Good  Music,  Inc.,  and  its  president 
Rogan  Jones  has  been  particularly  flagrant.  However,  I 
have  decided  to  fix  damages  for  each  violation  at  only 
$350.00  jointly  against  defendant  International  Good 
Music,  Inc.,  and  defendant  Rogan  Jones.  I  have  decided 
to  fix  damages  against  Westcoast  Broadcasting  Co.  and 
K-91,  Inc.,  for  each  violation  at  $250.00. 

The  prevailing  parties  are  also  entitled  to  attorney  fees 
as  part  of  costs.  The  parties  stipulated  that  I  may  fix  the 
fees  without  taking  testimony.  I  realize  that  plaintiffs' 
attorneys  will  charge  much  more  than  I  will  allow  them 
and  that  they  are  entitled  to  such  higher  fees.  Although 
$15,000.00  is  a  modest  fee  to  allow  plaintiffs  in  all  of  the 
consolidated  cases,  I  will  allow  that  amount.  It  may  be 
allocated  among  the  cases  in  accordance  with  the  amount 
of  statutory  damages  allowed  in  each  case. 

Plaintiffs  are  also  entitled  to  an  injunction  restraining 
the  defendants  from  future  infringement  of  plaintiffs' 
copyrighted  songs. 

Defendants'  counterclaims  are  dismissed. 

Counsel  for  plaintiffs  shall  prepare  appropriate  find- 
ings of  fact,  conclusions  of  law  and  a  judgment  for  plain- 
tiffs, all  in  accordance  with  this  memorandum  opinion. 
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In  the 

UNITED  STATES  DISTRICT  COURT 

For  the  Western  District  of  Washington 
Northern  Division 

♦ 

[SAME  TITLE] 

♦ 

The  above-entitled  actions  came  on  for  trial  on  Febru- 
ary 11,  1964.  The  Court,  having  considered  the  pre-trial 
order  and  the  statement  of  agreed  facts  contained  therein, 
the  evidence  adduced  at  the  trial,  the  exhibits,  and  the  mem- 
oranda of  authorities  submitted  by  both  plaintiffs  and 
defendants,  now  makes  the  following  Findings  of  Fact  and 
Conclusions  of  Law : 

Note:  Unless  otherwise  stated,  the  word  "de- 
fendants" refers  to  the  corporate  defendants  and 
not  to  defendant  Jones, 

FINDINGS  OF  FACT 
Jurisdiction 

1 .  These  actions  are  brought  under  the  Copyright  Law. 

2.  Plaintiffs  were  and  now  are  the  owners  of  the 
copyrights  of  the  musical  compositions  here  alleged  to  have 
been  infringed. 
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3.  Defendants  are  engaged  in  the  business  of  operating 
commercial  radio  broadcasting  stations  under  licenses 
granted  by  the  Federal  Communications  Commission.  De- 
fendant International  Good  Music,  Inc.  is  the  owner  and 
operator  of  radio  station  KGMI  in  Bellingham,  Washing- 
ton. Defendant  Wescoast  Broadcasting  Co.  is  the  owner 
and  operator  of  radio  station  KPQ  in  Wenatchee,  Washing- 
ton. Defendant  K-91,  Inc.  is  the  owner  and  operator  of 
radio  station  KIXI  in  Seattle,  Washington. 

4.  Defendants  operate  their  radio  stations  commercially 
with  a  profit  motive,  in  interstate  commerce. 

5.  At  all  times  here  pertinent,  defendant  Jones  has 
owned  and  now  owns  more  than  80%  of  the  outstanding 
stock  of  defendant  International  Good  Music,  Inc.,  and  has 
been  and  now  is  the  president  and  a  director  thereof. 

Copyright  Infringement 

6.  On  various  dates  in  and  about  1961  and  1962,  de- 
fendants broadcast  183  musical  compositions  in  which  plain- 
tiffs then  owned  and  now  own  the  copyrights ;  included  were 
such  songs  as  "Blue  Skies,"  "I  Get  a  Kick  Out  of  You," 
"Begin  the  Beguine,"  "You  Go  to  My  Head,"  "You  Made 
Me  Love  You"  and  "Falling  in  Love  with  Love."  Among 
the  plaintiffs  are  such  composers  as  Irving  Berlin,  Cole 
Porter,  Leonard  Bernstein,  Richard  Rodgers,  Allan  Jay 
Lerner  and  Frederick  Loewe. 

7.  All  broadcasts  of  a  particular  musical  composition 
referred  to  in  Finding  6  were  public  performances  for  pro- 
fit and  were  made  without  pa3mient  of  any  royalty  and  with- 
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out  the  express  consent  of  any  owner  of  the  performing 
rights. 

8.  For  at  least  ten  years,  each  defendant  has  regularly 
broadcast  the  musical  compositions  of  plaintiffs  and  of 
other  authors,  composers  and  publishers  for  profit,  without 
payment  of  royalty  or  compensation  to  any  person. 

9.  The  performances  referred  to  in  Findings  6,  7  and  8 
were  made  pursuant  to  deliberate  policy,  long  persisted  in, 
and  without  any  regard  to  the  rights  of  plaintiffs  and  other 
copyright  proprietors  under  the  federal  copyright  law.  Each 
defendant  corporation  was  managed  by  persons  experienced 
in  radio  broadcasting. 

10.  Defendant  Jones  is  and  has  been  the  dominant  in- 
fluence in  defendant  International  Good  Music,  Inc.  and  has 
determined  its  policies  for  more  than  25  years.  It  was  his 
decision : 

(a)  that  copyrighted  musical  compositions  should  be 
broadcast  regularly  over  radio  stations  owned  and  oper- 
ated by  defendant  International  Good  Music,  Inc.  with- 
out the  consent  of  the  copyright  owner  and  without 
license  from  any  licensing  agency;  and 

(b)  that  no  license  fee  or  royalty  should  be  paid  to 
any  copyright  owner  or  to  any  licensing  agency. 

11.  Radio  station  KPQ  performs  publicly  for  profit 
6,000  musical  compositions  per  year.  Many  such  composi- 
tions are  broadcast  more  than  once  each  year.  Among  the 
musical  compositions  broadcast  more  than  once  each  year 
are  standards  such  as  "White  Christmas,"  "Easter  Parade" 
and  "Stardust." 
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12.  Radio  station  KPQ  broadcasts  60,000  playings  of 
musical  compositions  per  year. 

13.  At  all  times  here  pertinent,  responsible  officers  of 
defendant  International  Good  Music,  Inc.  were  aware  of 
the  catalog  of  copyright  entries  published  by  the  United 
States  Register  of  Copyrights  and  publicly  available 
through  the  United  States  Superintendent  of  Documents. 

14.  At  all  times  here  pertinent,  responsible  officers  of 
defendant  International  Good  Music,  Inc.  never  visited  the 
office  of  the  Secretary  of  State  of  the  State  of  Washington 
in  Olympia,  Washington  to  examine  the  information  there 
available  concerning  the  copyright  proprietors  of  the  musi- 
cal compositions  to  be  performed  on  radio  station  KGMI. 
Responsible  officers  of  defendant  International  Good  Music, 
Inc.  were  aware  that  such  information  was  available. 

ASCAP 

15.  At  all  times  here  pertinent,  each  of  the  plaintiffs 
was  and  is  now  a  member  of  the  American  Society  of  Com- 
posers, Authors  and  Publishers  ("ASCAP"). 

16.  ASCAP  is  an  unincorporated  membership  associa- 
tion organized  under  the  laws  of  the  State  of  New  York 
comprising  over  8,000  author,  composer  and  publisher  mem- 
bers who  own  copyrights  in  various  separate  musical  com- 
positions. 

17.  The  musical  compositions  in  which  the  members 
of  ASCAP  own  copyrights  are  commonly  referred  to  as 
constituting  its  repertory. 
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18.  ASCAP  is  one  of  three  music  licensing  organiza- 
tions in  the  United  States  which  among  them  Hcense  non- 
dramatic  public  performances  for  profit  of  substantially 
all  of  the  copyrighted  musical  works  in  the  United  States, 
More  than  50%  of  all  performances  of  copyrighted  music 
by  broadcasing  stations  are  performances  of  compositions 
which  ASCAP  members  have  created. 

19.  Each  of  the  musical  compositions  here  shown  to 
have  been  infringed  is  now  and  at  all  times  here  pertinent 
was  a  part  of  the  ASCAP  repertory. 

ASCAP  AND  Its  Members 

20.  The  relationship  between  ASCAP  and  the  plain- 
tiffs and  the  other  members  of  ASCAP  is  set  forth  in 
(a)  the  General  Agreement;  (b)  the  Television  Agree- 
ment; (c)  the  ASCAP  Articles  of  Association;  (d)  the 
Amended  Final  Judgment  of  March  14,  1950  entered  in 
an  action  in  the  United  States  District  Court  for  the  South- 
ern District  of  New  York  entitled  "United  States  of  Amer- 
ica, plaintiff,  against  American  Society  of  Composers, 
Authors  and  Publishers,  defendant,"  Civil  Action  No.  13- 
95;  and  (e)  the  order  of  January  7,  1960  entered  in  the 
same  action. 

21.  Pursuant  to  the  terms  and  conditions  of  the  docu- 
ments referred  to  in  Finding  20,  each  plaintiff,  prior  to  the 
date  of  the  alleged  infringement,  had  granted  to  ASCAP 
the  non-exclusive  right  to  license  non-dramatic  public  per- 
formances for  profit  of  all  the  compositions  written,  com- 
posed or  published  by  such  plaintiff  during  the  term  of 
his  or  its  membership  in  ASCAP,  and  had  received  the 
right  to  share  in  royalty  distributions  made  by  the  Society. 
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22.  Notwithstanding  the  grant  described  in  Finding 
21,  at  all  times  here  pertinent,  each  plaintiff  retained  and 
had  the  right  to  license  public  performances  for  profit  of 
each  of  his  or  its  musical  compositions. 

ASCAP's  Licensing  Function 

23.  The  ASCAP  repertory  changes  from  day  to  day, 
and  even  from  hour  to  hour,  as  new  compositions  are  added, 
or  old  compositions  fall  into  the  public  domain,  or  mem- 
bers resign. 

24.  In  radio  broadcasting,  split  second  timing  is  neces- 
sary and  musical  compositions  must  be  available  to  be  put 
on  the  air  quickly. 

25.  The  licensing  of  public  performances  for  profit  of 
copyrighted  musical  compositions  by  licensing  organiza- 
tions such  as  ASCAP  is  the  only  practical  way  by  which 
copyright  proprietors  may  exercise  their  federally-granted 
right  to  license  non-dramatic  performances  of  their  copy- 
righted compositions.  No  single  copyright  proprietor  could 
deal  individually  with  all  would-be  users  of  his  copyrighted 
compositions,  and  it  would  be  impossible  for  him  to  police 
the  use  of  his  copyrighted  songs.  Equally,  most  broad- 
casters and  other  users  of  copyrighted  music  could  not  deal 
separately  with  the  thousands  of  copyright  proprietors 
whose  music  they  perform. 

The  Amended  Final  Judgment 

26.  ASCAP's  licensing  activity  is  regulated  and  con- 
trolled by  the  Amended  Final  Judgment  of  March  14,  1950. 
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Under  Section  IX  of  the  Amended  Final  Judgment,  when 
any  would-be  user  of  any,  some  or  all  of  the  compositions 
in  the  ASCAP  repertory  applies  in  writing-  to  ASCAP  for 
a  license,  ASCAP  is  required  to  advise  him  of  the  fee  which 
it  deems  reasonable  for  the  license  requested.  The  making 
of  the  written  application  operates  automatically  to  license 
the  applicant.  If  the  parties  are  unable  to  agree  upon  a 
reasonable  fee,  the  applicant  may  apply  to  the  United  States 
District  Court  for  the  Southern  District  of  New  York  for 
determination  of  a  reasonable  fee.  In  any  such  proceeding, 
the  burden  is  on  ASCAP  to  establish  the  reasonableness 
of  the  fee  which  it  has  requested.  During  the  pendency  of 
the  proceeding,  the  applicant's  license  continues  in  effect, 
provided  he  makes  such  interim  payments  as  the  Court  may 
direct.  Thus  ASCAP  has  no  power  to  fix  license  fees,  since 
any  would-be  user  has  the  absolute  right  to  have  the  Court 
determine  a  reasonable  license  fee. 

27.  After  a  reasonable  fee  has  been  finally  determined 
by  the  Court,  Section  IX (C)  of  the  Amended  Final  Judg- 
ment requires  ASCAP  to  offer  a  license  at  a  comparable 
fee  to  all  other  applicants  similarly  situated  who  thereafter 
request  a  license. 

28.  Under  Section  IV  (C)  of  the  Amended  Final  Judg- 
ment, ASCAP  is  forbidden  at  all  times,  in  its  licensing,  to 
discriminate  "in  license  fees  or  other  terms  and  conditions 
between  licensees  similarly  situated". 

29.  Under  Section  VI  of  the  Amended  Final  Judgment, 
ASCAP  is  prohibited  from  granting  to  any  user  a  license 
to  perform  one  or  more  specified  compositions  in  the 
ASCAP  repertory,  unless  both  the  user  and  member  or 
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members  in  interest  have  requested  ASCAP  in  writing  to 
do  so,  or  unless  ASCAP,  at  the  written  request  of  the  pro- 
spective user,  shall  have  sent  a  written  notice  of  the  prospec- 
tive user's  request  for  a  license  to  each  such  member  at  his 
last  known  address  and  such  member  shall  have  failed  to 
reply  within  thirty  days  thereafter. 

Broadcasters'  Use  of  Section  IX  of  the 
Amended  Final  Judgment 

30.  Would-be  users  of  ASCAP  music  have  made  exten- 
sive use  of  the  provisions  of  Section  IX  of  the  Amended 
Final  Judgment.  Since  1950,  radio  and  television  broad- 
casters have  regularly  joined  together  in  industry-wide  com- 
mittees for  the  purpose  of  negotiating  licenses  with  ASCAP. 
Whenever  such  negotiations  have  been  unsuccessful,  the 
broadcasters  have  exercised  the  rights  conferred  by  Section 
IX  and  commenced  Court  proceedings  for  determination 
of  reasonable  license  fees.  Defendants  herein  have  never 
been  members  of  or  connected  with  such  industry-wide 
committees. 

Chapter  19.24,  R.  C.  W. 

31.  Chapter  19.24,  R.  C.  W.,  was  enacted  by  the  Legis- 
lature of  the  State  of  Washington  in  1937. 

32.  Section  19.24.020,  R.  C.  W.  provides : 

"Unlawful  combinations — Per  piece  royalties — 
Parting  with  right  to  restrict  use.  It  shall  be  un- 
lawful for  two  or  more  persons  holding  or  claiming 
separate  copyrighted  works  under  the  copyright 
laws  of  the  United  States,  either  within  or  without 
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the  state,  to  band  together,  or  to  pool  their  interests 
for  the  purpose  of  fixing  the  prices  on  the  use  of 
said  copyrighted  works,  or  to  pool  their  separate 
interests  or  to  conspire,  federate,  or  join  together, 
for  the  purpose  of  collecting  fees  in  this  state,  or 
to  issue  blanket  licenses  in  this  state,  for  the  right 
to  commercially  use  or  perform  publicly  their  separ- 
ate copyrighted  works:  Provided,  however,  Such 
persons  may  join  together  if  they  issue  licenses  on 
rates  assessed  on  a  per  piece  system  of  usage :  Pro- 
vided, further.  This  chapter  shall  not  apply  to  any 
one  individual  author  or  composer  or  copyright 
holder  or  owner  who  may  demand  any  price  or  fee 
he  or  she  may  choose  for  the  right  to  use  or  publicly 
perform  his  or  her  individual  copyrighted  work  or 
works :  Provided,  further.  Such  per  piece  system  of 
licensing  must  not  be  in  excess  of  any  per  piece 
system  in  operation  in  other  states  where  any  group 
or  persons  affected  by  this  chapter  does  business, 
and  all  groups  and  persons  affected  by  this  chapter, 
are  prohibited  from  discriminating  against  the  citi- 
zens of  this  state  by  charging  higher  and  more  in- 
equitable rates  per  piece  for  music  licenses  in  this 
state  than  in  other  states :  Provided,  further.  Where 
the  owner,  holder,  or  person  having  control  of  any 
copyrighted  work  has  sold  the  right  to  the  single 
use  of  said  copyrighted  work,  where  its  sole  value  is 
in  its  use  for  public  performance  for  profit,  and  has 
received  any  consideration  therefor,  either  within 
or  without  the  state,  then  said  person  or  persons 
shall  be  deemed  to  have  sold  and  parted  with  the 
right  to  further  restrict  the  use  of  said  copyrighted 
work  or  works." 


Appendix  A 

16 

Findings  of  Fact  and  Conclusions  of  Law 

S3.    Section  19.24.040,  R.  C.  W.  provides: 

"Listing  of  pooled  copyrighted  works  required. 
In  the  event  two  or  more  persons  holding  separate 
copyrighted  musical  works,  or  any  rights  flowing 
therefrom,  whether  by  assignment,  agency  agree- 
ments, or  by  any  form  of  agreement,  pool  their  in- 
terests, or  combine,  or  conspire,  federate,  or  join 
together  in  any  way,  whether  for  a  lawful  purpose 
or  otherwise,  a  complete  list  of  their  copyrighted 
works  or  compositions  shall  be  filed  once  each  year 
in  the  office  of  the  secretary  of  state  of  the  state  of 
Washington,  together  with  a  list  of  the  prices 
charged  or  demanded  for  their  various  copyrighted 
works;  no  payment  or  filing  fee  shall  be  required 
by  the  secretary  of  state,  and  said  persons,  corpora- 
tions, or  association,  foreign  or  domestic  shall  state 
therein  under  oath,  that  said  list  is  a  complete  cata- 
logue of  the  titles  of  their  claimed  compositions, 
whether  musical  or  dramatic  or  of  any  other  classi- 
fications, and  in  addition  to  stating  the  name  and 
title  of  the  copyrighted  work  it  shall  recite  therein 
the  date  each  separate  work  was  copyrighted,  and 
the  name  of  the  author,  the  date  of  its  assignment, 
if  any,  or  the  date  of  the  assignment  of  any  inter- 
est therein,  if  any,  and  the  name  of  the  publisher, 
the  name  of  the  present  owner,  together  with  the 
addresses  and  residences  of  all  parties  who  have 
at  any  time  had  any  interest  in  such  copyrighted 
work.  The  secretary  of  state  shall  require  two  copies 
of  said  list,  one  of  which  he  shall  keep  on  file,  the 
other  shall  be  forwarded  to  the  office  of  the  state 
treasurer  at  Olympia." 
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34.  Section  19.24.050,  R.  C.  W.  provides: 

"Lists  of  copyrighted  works — Open  to  public — 
Publication  provided  for.  The  foregoing  list  of 
names  and  titles,  provided  for  in  the  preceding  sec- 
tion, shall  be  made  available  by  the  secretary  of 
state  to  all  persons  for  examination,  in  order  that 
any  user  of  copyrighted  works  in  this  state  may 
know  the  rights  and  the  titles  to  such  copyrighted 
works  as  may  be  claimed  by  any  of  said  combina- 
tions, pools,  associations,  or  persons  as  aforesaid; 
said  lists  shall  be  prepared  so  that  all  persons  may 
avoid  using  said  copyrighted  compositions,  if  they 
so  desire,  and  may  avoid  conflict  therewith,  and 
avoid  committing  innocent  infringements  of  said 
works;  and  in  order  to  further  effectuate  the  copy- 
right laws  of  the  United  States,  the  secretary  of 
state  shall,  if  he  deems  it  necessary  to  protect  the 
citizens  of  this  state  from  committing  innocent  vio- 
lations of  the  copyright  laws  of  the  United  States, 
publish  such  list  once  each  year  in  a  newspaper  of 
general  circulation,  in  order  that  all  citizens  of  the 
state  may  respect  any  and  all  individual  rights 
granted  by  the  United  States  copyright  laws." 

35.  Section  19.24.055,  R.  C.  W.  provides: 

"Filing  required  of  nonresident  and  foreign 
copyright  holders — Exception.  No  person,  corpora- 
tion, or  association,  domestic  or  foreign,  whether 
doing  business  in  this  state  as  hereinafter  defined  or 
not,  shall  be  absolved  from  the  foregoing  duty  of 
filing  said  list  of  holdings  as  required  in  the  preced- 
ing sections  of  this  chapter,  if  their  music  or  copy- 
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righted  works  are  used  commercially  in  this  state, 
or  have  been  used  herein,  whether  originating  from 
a  point  within  the  state  or  from  without,  and  as  long 
as  any  rendition  thereof  is  received  or  heard  within 
the  state,  or  is  intended  to  be  so  received  by  the 
originator  of  any  musical  program :  Provided,  how- 
ever, Any  individual  owner  of  a  copyrighted  work 
or  works,  not  a  party  to  or  not  connected  in  any  way 
with  any  pool,  conspiracy,  combination,  or  groups, 
or  association  of  persons,  as  prohibited  by  this  chap- 
ter, need  not  file  any  such  list." 

36.    Section  19.24.060,  R.  C.  W.  provides: 

"Declaration  of  purpose  of  legislation — Situs  of 
copyrighted  work.  It  is  hereby  declared  that  the 
production  and  creation  of  music  and  the  commercial 
use  of  music  and  of  copyrighted  works  within  this 
state,  whether  originating  at  a  point  from  within  or 
without  the  state,  as  long  as  the  same  shall  be  ren- 
dered and  publicly  received  within  the  confines  of 
this  state,  whether  mechanically  or  by  radio  commu- 
nication, is  a  business  clothed  and  affected  with  the 
public  interest,  and  the  adult  educational  advantages 
engendered  by  the  public  use  of  music  and  in  its 
creation,  makes  this  business  one  of  public  neces- 
sity, and  necessary  for  the  education  and  training  of 
the  youth  of  this  state;  that  many  abuses  are  prac- 
ticed under  a  false  guise  of  federal  protection  which 
only  the  state  with  its  police  power  can  easily  and 
lawfully  restrain,  and  in  order  to  prohibit,  discour- 
age, and  prevent  monopolistic  practices,  and  to  pre- 
vent extortion,  to  encourage  free  bargaining  between 
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the  citizens  of  this  state  with  each  other  and  with 
those  without  the  state,  and  in  order  to  give  greater 
effect  to  the  constitutional  provisions  relating  to 
monopoly  and  price  fixing,  and  in  the  general  inter- 
est of  the  public,  therefor,  the  legislature  in  the 
interest  of  the  peace  and  dignity  of  the  state,  in 
the  interest  of  good  morals  and  the  general  welfare 
of  the  people  of  this  state,  and  for  greater  educa- 
tional advantages  to  the  public,  declares  that  said 
business  shall  be  subject  to  the  police  power  and 
reasonable  regulation  of  the  state  government,  and 
such  police  and  regulating  power  shall  be  adminis- 
tered by  the  courts  and  other  officials  of  this  state  in 
a  manner  consistent  with,  in  aid  of,  and  never  in  con- 
flict with,  the  copyright  laws  of  the  United  States. 
The  provisions  of  this  chapter,  and  the  administra- 
tion thereof,  shall  at  all  times  effectuate  the  en- 
forcement, the  true  intent,  and  meaning  of  the 
United  States  copyright  laws  in  order  to  prevent 
abuses  from  being  practiced  within  this  state  from 
points  within  or  from  points  without  the  state,  by 
any  individual,  corporation,  or  organizations,  who  at- 
tempt to  use  the  federal  courts  as  innocent  instru- 
mentalities in  the  furtherance  of  any  systematic  cam- 
paign or  scheme  designed  to  illegally  fix  prices  for 
the  commercial  use  of  copyrighted  works  in  this 
state  through  the  use  of  extortionate  means  and  ter- 
rorizing practices  based  on  threats  of  suits,  and  an 
abuse  of  both  state  and  federal  process,  all  of  which 
are  declared  to  be  in  violation  of  this  chapter  and 
of  the  State  Constitution;  it  is  further  declared  that 
any  person  or  persons,  or  combines,  as  aforesaid,  who 
shall  violate  this  chapter  shall  be  deemed  to  have  used 
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their  property  within  this  state  in  such  a  way  that  the 
same  shall  have  acquired  a  legal  situs,  analogous  to 
the  situs  of  other  personal  tangible  property  within 
the  state,  even  though  separate  from  the  domicile  and 
residence  of  the  owner :  Provided,  further,  The  legal 
situs  of  any  copyrighted  work  is  coextensive  about 
the  state,  and  a  copyrighted  work  used  or  sold  for 
public  use  or  public  performance  for  profit,  if  in- 
tended to  be  heard  from  a  point  without  the  state 
or  from  a  point  within  the  state,  is  hereby  declared 
to  be  a  commercial  commodity,  and  its  legal  situs 
is  hereby  declared  to  be  within  the  state  of  Washing- 
ton." 

37.    Section  19.24.290,  R.  C.  W.  provides: 

"Violations — Penalties.  Every  person,  in  addi- 
tion to  the  other  penalties  provided  in  this  chapter, 
who  violates  or  who  procures,  or  aids  or  abets  in  the 
violating  of  any  provision  of  this  chapter,  or  who 
conspires  to  render  ineffectual  any  vaHd  order  or 
decision  of  any  court  in  the  enforcement  of  this  chap- 
ter, or  who  procures,  conspires  with,  or  aids  or  abets 
any  person  or  persons  in  his  or  their  failure  to  obey 
the  provisions  of  this  chapter,  or  to  render  ineffectual 
any  valid  order  of  any  court  in  connection  with  the 
enforcement  of  this  chapter  shall  be  deemed  guilty 
of  a  gross  misdemeanor,  and  upon  conviction,  shall 
be  punished  by  a  fine  not  exceeding  five  hundred  dol- 
lars, or  imprisonment  in  the  county  jail  for  not  more 
than  six  months,  or  both  such  fine  and  imprison- 
ment." 
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The  1959  Washington  Section  IX  Proceeding 

38.  In  1958,  certain  broadcasters  in  the  State  of  Wash- 
ington stopped  paying  fees  to  ASCAP  under  existing 
license  agreements  on  the  alleged  ground  that  payment  of 
such  license  fees  would  violate  Ch.  19.24,  R.  C.  W. 

39.  The  license  agreements  referred  to  in  Finding  38 
expired  on  December  31,  1958. 

40.  In  1959,  a  group  of  broadcasters,  including  eleven 
broadcasters  located  in  the  State  of  Washington,  com- 
menced a  proceeding  in  the  United  States  District  Court 
for  the  Southern  District  of  New  York  under  Section  IX  of 
the  Amended  Final  Judgment  for  determination  of  reason- 
able fees  for  licenses  to  be  effective  as  of  January  1,  1959. 

41.  In  that  proceeding,  the  Court  ruled  that,  in  the  cir- 
cumstances presented,  ASCAP  would  not  be  directed  to 
issue  licenses  to  any  petitioning  broadcasters  in  the  State 
of  Washington. 

42.  Thereafter,  and  until  November  20,  1959,  ASCAP 
did  not  offer  licenses  to  broadcasters  in  the  State  of  Wash- 
ington. 

43.  On  November  20,  1959,  the  owners  of  61  Wash- 
ington radio  stations  filed  a  petition  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York 
asking  that  Court  to  issue  an  order 

"(a)  directing  ASCAP  to  grant  to  petitioners 
and  others  similarly  situated  who  may  join  herein, 
licenses   for   the   right  of   public  performance   of 
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compositions  in  the  ASCAP  repertory  by  the  radio 
and  television  stations  operated  by  them  within  the 
State  of  Washington; 

"(b)  determining  and  establishing  the  terms 
and  conditions  of  such  licenses." 

44.  At  the  request  and  with  the  consent  of  the  peti- 
tioners, the  Court  (Ryan,  C.  J.)  entered  an  order  on 
November  20,  1959  directing  ASCAP  to  issue  licenses  to 
the  petitioners  in  one  of  two  specified  forms  for  the  period 
January  1,  1959  through  December  31,  1963.  The  Court 
ruled : 

"6.  Taking  into  consideration  the  provisions  of 
the  Amended  Final  Judgment  herein,  the  regulation 
of  the  activities  of  the  respondent  thereunder  and 
the  scope  of  its  activities  pursuant  thereto,  and  giv- 
ing due  regard  to  the  enactment  of  Revised  Code 
of  Washington,  C.  19.24— Laws  of  1937,  C.  218, 
the  licenses  which  the  Society  is  hereby  directed  to 
issue  may  lawfully  be  entered  into  between  respond- 
ent and  petitioners,  and  respondent  is  hereby  directed 
to  enter  into  such  license  agreements  with  each  of 
the  petitioners. 

"7.  The  provisions  in  said  agreements  for  the 
disposition  of  claims  for  the  period  prior  to  June  1, 
1959  are  reasonable  and  do  not  discriminate  against 
other  users  in  the  State  of  Washington  or  other 
states." 

45.  The  two  specified  license  forms  were  the  so-called 
"blanket"  and  "per  program"  radio  licenses.   Both  licenses 
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grant  the  licensee  the  right  to  perform  whatever  ASCAP 
music  he  desires,  whenever  he  desires.  Under  the  blanket 
license,  the  fee  charged  is  2.125%  of  the  Hcensee's  over-all 
revenues  from  sale  of  time  on  the  air,  after  extensive  de- 
ductions. Under  the  per  program  license,  the  licensee  pays 
a  higher  percentage,  but  the  fee  is  based  only  on  the  revenues 
from  programs  on  which  compositions  in  the  ASCAP  rep- 
ertory are  performed. 

Defendants'  Refusal  to  Take  Licenses 

46.  Defendants  were  fully  apprised  of  the  proceedings 
before  Judge  Ryan. 

47.  The  license  forms  established  by  the  order  of  No- 
vember 20,  1959,  were  available  to  defendants. 

48.  Defendants  failed  to  apply  for  or  execute  either 
form  of  license. 

Licensing  Activity  of  ASCAP  and  Plaintiffs 
IN  Washington 

49.  The  only  licenses  issued  by  ASCAP  to  broadcasters 
in  the  State  of  Washington  now  or  at  the  time  of  infringe- 
ment are  licenses  in  the  forms  annexed  to  the  order  of 
November  20,  1959. 

50.  Plaintiffs  have  at  all  times  in  the  last  ten  years 
been  ready  to  negotiate  with  any  broadcaster  in  the  State 
of  Washington  for  a  license  to  perform  any  of  plaintiffs' 
copyrighted  musical  compositions  on  any  mutually  agree- 
able basis,  including  "rates  assessed  on  a  per  piece  system 
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of  usage."  In  the  last  ten  years,  no  broadcaster  in  the 
State  of  Washington  has  requested  such  a  Hcense  from 
any  plaintiff.  No  defendant  has  ever  made  any  attempt  to 
contact  any  plaintiff  individually  for  the  purpose  of  obtain- 
ing licenses  to  play  any  of  plaintiffs'  compositions  on  a 
"per  piece"  or  any  other  basis. 

51.  In  the  last  ten  years,  ASCAP  has  not  received 
any  request  from  any  broadcaster  in  the  State  of  Washing- 
ton and  any  ASCAP  member  in  interest  for  the  issuance 
of  a  license  to  perform  one  or  more  specified  compositions. 

Compliance  with  Washington  Law  (R.  C.  W.  §  19.24) 

52.  In  each  of  the  last  three  years,  in  attempted  com- 
pliance with  R.  C.  W.,  §§  19.24.040,  19.24.050,  19.24.055  on 
behalf  of  plaintiffs  and  other  members,  ASCAP  has  filed 
with  the  Secretary  of  State  of  the  State  of  Washington  a 
catalog  of  its  members'  copyrighted  musical  compositions, 
together  with  forms  of  licenses  available  to  all  would-be 
users  in  the  State  of  Washington.  No  public  official  of  the 
State  of  Washington  has  requested  ASCAP  to  make  any 
change  in  either  the  form  or  substance  of  ASCAP's  filings. 
Specifically,  no  Washington  public  official  has  made  any 
complaint  that  ASCAP's  per  program  license  does  not  assess 
rates  on  a  per  piece  system  of  usage. 

53.  In  making  the  filings  referred  to  in  Finding  52, 
ASCAP  relied  on  and  was  guided  by  a  letter  dated  August 
23,  1948,  from  the  Attorney  General  of  the  State  of  Wash- 
ington to  the  Secretary  of  State  of  the  State  of  Washing- 
ton (of  which  ASCAP  received  a  copy)  in  which  the  At- 
torney General  stated  that  in  his  opinion  the  filing  made  by 
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ASCAP  in  the  office  of  the  Secretary  of  State  on  April  20, 
1948  was  in  compliance  with  Chapter  19.24,  R.  C.  W. 

54.  At  all  times  here  pertinent,  plaintiffs  have  received 
royalties  for  the  publication  of  their  copyrighted  musical 
compositions  which  are  usually  paid  according  to  the  num- 
ber of  sales  of  individual  sheet  music  or  records. 

55.  ASCAP  is  paying  the  expenses  connected  with  the 
prosecution  of  all  actions  now  pending  in  Washington  for 
infringement  of  copyright  of  compositions  in  the  ASCAP 
repertory  in  which  the  firm  of  Holman,  Marion,  Black, 
Perkins  &  Coie  represents  plaintiffs. 

56.  ASCAP  selected  and  retained  the  law  firm  of 
Paul,  Weiss,  Rifkind,  Wharton  &  Garrison  of  New  York 
as  attorneys  of  counsel  for  the  plaintiffs  in  said  actions. 

57.  ASCAP  arranged  to  obtain  the  information  in 
the  complaints  that  defendants  performed  the  musical  com- 
positions alleged  to  have  been  infringed. 

58.  ASCAP  has  continued  since  the  date  of  the  alleged 
infringements  to  have  people  or  organizations  in  the  State 
of  Washington  monitor  unlicensed  broadcasting  stations 
for  possible  copyright  infringements, 

59.  Said  monitoring  was  done  at  ASCAP's  request. 

60.  ASCAP  has  authority  to  commence  these  actions 
on  behalf  of  plaintiffs. 

61.  ASCAP  has  authority  to  commence  other  suits 
for  alleged  copyright  infringement  of  musical  composi- 
tions in  ASCAP's  repertory  held  by  the  plaintiffs. 
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62.  ASCAP  has  authority  to  arrange  for  settlement 
of  such  actions. 

63.  In  the  past  year  and  one-half,  plaintiffs  and  other 
members  of  ASCAP  have  brought  15  suits  against  11  radio 
stations  in  Washington,  alleging  272  infringements. 

64.  ASCAP,  through  its  agents  and  legal  representa- 
tives, has  at  all  times  pertinent  hereto  advised  infringing 
broadcasting  stations,  including  defendants,  that  per- 
formances by  such  stations  of  copyrighted  musical  composi- 
tions in  the  Society's  repertory  would  constitute  infringe- 
ment of  such  copyrights  unless  the  prior  consent  of  the 
individual  owners  of  performing  rights  in  such  compositions 
or  of  the  Society  had  been  obtained. 

Threats  of  Prosecution  Under  Ch.  19.24,  R.  C.  W. 

65.  Neither  defendant  Jones  nor  any  officer  of  any  de- 
fendant corporation  has  ever  been  threatened  with  prosecu- 
tion under  Chapter  19.24,  R.  C.  W.  There  is  no  evidence 
that  any  broadcaster  in  the  State  of  Washington  has  ever 
been  so  threatened,  although  the  majority  of  Washington 
broadcasters  have  taken  licenses  from  ASCAP,  have  paid 
royalties  and  have  publicly  participated  in  judicial  proceed- 
ings to  obtain  such  licenses. 

66.  Defendants'  failure  to  take  licenses  from  ASCAP 
was  not  because  they  feared  prosecution  under  Chapter 
19.24  R.  C.  W.  Defendants  failed  to  take  licenses  only  be- 
cause they  wanted  to  avoid  paying  license  fees  on  the  same 
basis  charged  to — and  paid  by — other  broadcasting  com- 
panies. 
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Miscellaneous 

67.  Under  Section  XV  of  the  Amended  Final  Judg- 
ment, membership  in  ASCAP  is  open  to  all  qualified  per- 
sons and  ASCAP  is  not  permitted  to  deny  membership  to 
any  such  person  because  of  affiliation  with  any  record  com- 
pany. 

68.  Some  corporate  plaintiffs,  and  other  corporate 
members  of  ASCAP,  are  subsidiaries  of  or  otherwise  af- 
filiated with  record  companies. 

69.  Each  member  of  ASCAP  may  assign  or  license 
performing  rights  to  recording  companies. 

70.  Most  phonograph  records  are  marked  as  to  the 
name  of  the  licensing  organization  that  is  authorized  to 
license  the  music  contained  on  the  record;  virtually  all 
records  are  marked  to  show  the  names  of  the  writers  and 
publishers ;  copies  of  ASCAP's  membership  list  are  publicly 
available, 

71.  Recording  companies  generally  acquire  only  the 
recording  rights  to  musical  compositions  as  distinguished 
from  the  performing  rights. 

72.  At  the  time  of  the  alleged  infringement  and  now, 
there  were  and  are  no  licenses  in  effect  between  ASCAP 
or  any  plaintiff  and  any  recording  company  authorizing  any 
broadcasting  station  to  perform  pubUcly  for  profit  any 
musical  composition. 

73.  ASCAP  has  never  offered  any  such  license  to  re- 
cording companies  nor  has  any  such  license  ever  been 
requested. 
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74.  None  of  the  plaintiffs  has  ever  offered  any  such 
hcense  to  recording  companies  nor  has  any  such  license 
ever  been  requested. 

75.  There  is  no  evidence  that  plaintiffs  or  other  mem- 
bers of  ASCAP  have  entered  into  a  conspiracy  to  prevent 
recording  companies  from  obtaining  licenses  authorizing 
broadcasting  stations  to  perform  publicly  for  profit  any 
musical  composition. 

76.  License  agreements  between  ASCAP  and  radio 
networks  license  affiliated  stations  to  perform  compositions 
in  the  ASCAP  repertory  on  network  programs,  but  do  not 
authorize  local  stations  affiliated  with  the  networks  to  per- 
form compositions  in  the  ASCAP  repertory  on  non-network 
programs. 

77.  No  part  of  the  license  fees  paid  to  ASCAP  by 
any  radio  network  is  for  public  performance  of  composi- 
tions in  the  ASCAP  repertory  on  non-network  programs. 

Damages 

78.  The  Court  finds  the  following  awards  of  damage 
appropriate  in  light  of  the  circumstances  here  presented 
and  in  the  exercise  of  its  discretion: 

a)  $350  for  each  infringement,  or  a  total  of  $1,750 
in  Tempo  Music,  Inc.  et  al.  v.  International  Good  Music, 
Inc.,  Civil  Action  No.  5548; 

b)  $350  for  each  infringement,  or  a  total  of  $21,000 
in  Irving  Berlin,  et  al.  v.  International  Good  Music,  Inc., 
Civil  Action  No.  5773 ; 
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c)  $350  for  each  infringement,  or  a  total  of  $25,200 
in  Cole  Porter,  et  al.  v.  Rogan  Jones  and  International 
Good  Music,  Inc.,  Civil  Action  No.  242  ( Bellingham ) , 
both  defendants  to  be  jointly  liable  for  all  such  damages ; 

d)  $250  for  each  infringement,  or  a  total  of  $1,000 
in  Gershwin  Publishing  Corporation  et  al.  v.  K-91,  Inc., 
Civil  Action  No.  5771 ; 

e)  $250  for  each  infringement,  or  a  total  of  $3,500 
in  Irving  Berlin,  et  al.  v.  Wescoast  Broadcasting  Co., 
Civil  Action  No.  2258 ;  and 

f )  $250  for  each  infringement  or  a  total  of  $7,000 
in  Betty  Comden,  et  al.  v.  Wescoast  Broadcasting  Co., 
Civil  Action  No.  2415. 

79.  The  Court  finds  that  plaintiffs  are  entitled  to  rea- 
sonable attorneys'  fees,  as  part  of  the  costs,  in  the  amount 
of  $15,000.,  to  be  allocated  among  the  cases  in  accordance 
with  the  amount  of  statutory  damages  allowed  in  each 
case. 

CONCLUSIONS  OF  LAW 

1.  The  Court  has  jurisdiction  over  plaintiffs'  claims 
for  copyright  infringement  under  the  federal  copyright 
law  and  of  defendants'  counterclaims  under  the  federal 
anti-trust  laws  and  Washington  law. 

2.  Defendants  infringed  plaintiffs'  copyrighted  musical 
compositions  by  performing  the  compositions  publicly  for 
profit  without  the  consent  of  the  copyright  owner  or  of  any- 
one else  who  had  the  right  to  license  public  performances 
for  profit  of  the  compositions. 
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3.  During  the  last  ten  years,  defendants  have  com- 
mitted numerous  other  infringements  of  plaintiffs'  copy- 
righted musical  compositions  and  of  the  copyrighted  musical 
compositions  of  other  authors,  composers  and  publishers. 

4.  Defendant  Jones  is  liable  for  the  copyright  infringe- 
ments complained  of  in  Cole  Porter,  et  al.  vs.  Rogan  Jones 
and  International  Good  Music,  Inc.,  Civil  Action  No.  242 
(Bellingham). 

5.  Defendants'  defenses  based  upon  Ch.  19.24, 
R.  C.  W.,  are  without  merit  and  cannot  be  used  to  defeat 
plaintiffs'  claims  for  copyright  infringement. 

6.  In  consequence  of  ASCAP's  filings  with  the  Secre- 
tary of  State  of  the  State  of  Washington  in  each  of  the 
last  three  years,  ASCAP  and  its  members  have  fully  com- 
phed  with  the  provisions  of  §  19.24.040,  19.24.050  and 
19.24.055,  R.  C.  W. 

7.  By  bringing  lawsuits  against  infringing  broad- 
casters in  the  State  of  Washington,  neither  plaintiffs  nor 
other  ASCAP  members  have  violated  §  19.24.060,  R.  C.  W. 
No  abuse  of  Federal  or  State  process  results  from  plain- 
tiffs' bringing  the  present  actions  to  compel  infringing 
broadcasters  to  honor  plaintiffs'  rights  under  the  Copyright 
Law  nor  from  writing  letters  demanding  that  their  rights 
be  respected. 

8.  Plaintiffs  have  not  lost  the  right  to  restrict  per- 
formances of  their  copyrighted  works  by  reason  of 
§  19.24.020,  R.  C.  W.  Plaintiffs'  grant  to  ASCAP  of  a 
non-exclusive  right  to  license  public  performances  is  not  a 


Appendix  A 
31 

Findings  of  Fact  and  Conclusions  of  Law 

sale  of  the  right  to  the  single  use  of  such  copyrighted  work 
within  the  meaning  of  §  19.24.020,  R.  C.  W.  In  addition, 
the  sole  value  of  plaintiffs'  copyrighted  works  is  not  in 
their  use  for  public  performances  for  profit.  Plaintiffs 
receive  substantial  royalties  for  the  publication  of  their 
works  in  sheet  music,  for  recordings,  and  for  other  uses. 

9.  Plaintiffs  and  other  ASCAP  members  have  not 
pooled  their  separate  copyrighted  interests  in  ASCAP  for 
the  purpose  of  fixing  prices  in  violation  of  §  19.24.020, 
R.  C.  W.  While  ASCAP's  members  grant  to  ASCAP  a 
non-exclusive  right  to  license,  each  member  retains  the 
right  to  deal  on  his  own  behalf. 

10.  Section  19.24.020,  R.  C.  W.  permits  "pooling"  if 
the  participants  in  the  pool  "issue  licenses  on  rates  assessed 
on  a  per  piece  system  of  usage." 

11.  The  ASCAP  "per  program"  license  may  reason- 
ably be  regarded  as  assessing  rates  "on  a  per  piece  system 
of  usage"  as  the  Washington  statute  uses  that  phrase.  The 
willingness  of  ASCAP's  individual  members  to  negotiate 
for  licenses  containing  rates  assessed  on  a  per  piece  system 
of  usage  also  constitutes  compliance  with  the  statute. 

12.  ASCAP  and  its  members  fully  comply  with  the  re- 
quirements of  §  19.24.020,  R.  C.  W. 

13.  Defendants'  contentions  as  to  the  requirements  of 
Ch.  19.24.,  R.  C.  W.,  would  deprive  plaintiffs  and  all  other 
copyright  owners  of  their  federally  granted  property  rights. 

14.  To  construe  the  provisions  of  Ch.  19.24.,  R.  C.  W., 
so  as  to  make  the  acts  of  the  plaintiffs  or  ASCAP  in  these 
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cases  unlawful,  would  raise  grave  questions  concerning  the 
constitutionality  of  the  Washington  statute  under  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States. 

15.  Defendants'  defenses  and  counterclaim  based  on 
the  federal  antitrust  laws  are  without  merit. 

16.  Plaintiffs  have  not  unlawfully  extended  their  copy- 
right monopolies  through  a  combination  among  themselves 
or  with  ASCAP,  nor  are  they  guilty  of  violating  the  federal 
antitrust  laws  in  any  respect  alleged  by  defendants  or  other- 
wise. 

17.  In  view  of  the  rights  granted  to  defendants  by 
Section  IX  of  the  Amended  Final  Judgment,  defendants 
cannot  complain  that  they  have  been  damaged  or  prejudiced 
by  ASCAP's  conduct. 

18.  Neither  plaintiffs  nor  other  members  of  ASCAP 
have  entered  into  a  conspiracy  to  prevent  recording  com- 
panies from  obtaining  licenses  authorizing  any  broadcasting 
station  to  perform  publicly  for  profit  any  musical  compo- 
sition. 

19.  Even  if  plaintiffs'  conduct  in  any  respect  could  be 
considered  a  violation  of  either  Washington  law  or  the 
federal  antitrust  laws,  such  violations  are  so  minimal  and 
the  violations  of  the  defendants  so  unconscionable  that 
plaintiffs  should  not  be  deprived  of  the  right  to  maintain 
these  actions  for  the  deprivation  of  their  property. 
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20.  In  accordance  with  17  U.  S.  C.  §  101,  and  in  the 
exercise  of  the  Court's  discretion,  plaintiffs  are  entitled  to 
the  following  damages : 

a)  $350  for  each  infringement,  or  a  total  of  $1,750 
in  T^mpo  Music,  Inc.  et  al.  v.  International  Good  Music, 
Inc.,  Civil  Action  No.  5548; 

b)  $350  for  each  infringement,  or  a  total  of  $21,000 
in  Irving  Berlin,  et  al.  v.  International  Good  Music,  Inc., 
Civil  Action  No.  5773 ; 

c)  $350  for  each  infringement,  or  a  total  of  $25,200 
in  Cole  Porter,  et  al.  v.  Rogan  Jones  and  International 
Good  Music,  Inc.,  Civil  Action  No.  242  (Bellingham), 
both  defendants  to  be  jointly  liable  for  all  such  damages ; 

d)  $250  for  each  infringement,  or  a  total  of  $1,000 
in  Gershwin  Publishing  Corporation  et  al.  v.  K-91,  Inc., 
Civil  Action  No.  5571 ; 

e)  $250  for  each  infringement,  or  a  total  of  $3,500 
in  Irving  Berlin,  et  al.  v.  Wescoast  Broadcasting  Co., 
Civil  Action  No.  2258 ;  and 

f )  $250  for  each  infringement  or  a  total  of  $7,000 
in  Betty  Comden,  et  al.  v.  Wescoast  Broadcasting  Co., 
Civil  Action  No.  2415. 

21.  Plaintiffs  are  also  entitled  to  reasonable  attorneys' 
fees,  as  part  of  the  costs.  The  attorneys'  fees  are  fixed  in 
the  amount  of  $15,000  to  be  allocated  among  the  cases  in 
accordance  with  the  amount  of  statutory  damages  allowed 
in  each  case. 
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22.  Plaintiffs  are  also  entitled  to  an  injunction  restrain- 
ing defendants  from  future  infringement  of  plaintiffs'  copy- 
righted musical  compositions. 

/s/    Gus  J.  Solomon 
U.  S.  D.  J. 

Dated:  January  18,  1965 

I  hereby  certify  that  the  annexed  instru- 
ment is  a  true  and  correct  copy  of  the  original 
on  file  in  my  office. 

Attest  :     Harold  W.  Anderson 

Clerk,  U.  S.  District  Court 

Western  District  of  Washington 

By     Betty  Roughton 

Deputy  Clerk 

[Seal] 
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Chapter  19.24 
COPYRIGHT  PROTECTION 


Sections 


19.24.010     Performance,  selling,  of  copyrighted  music 

or  drama  forbidden,  when. 
19.24.020     Unlawful  combinations — Per  piece  royalties 

— Parting  with  right  to  restrict  use. 
19.24.030     Copyright  pools — Royalties  on  piece  system. 
19.24.040     Listing  of  pooled  copyrighted  works  required. 
19.24.050     Lists  of  copyrighted  works — Open  to  public 

— Publication  provided  for. 
19.24.055     Filing  required  of  nonresident  and  foreign 

copyright  holders — Exception. 
19.24.060     Declaration  of  purpose  of  legislation — Situs 

of  copyrighted  work. 
19.24.070     Declaration  of  police  power. 
19.24.080     Purpose  of  legislation. 
19.24.090     Situs  of  copyrighted  work. 
19.24.100     Doing     business     defined — Amenability     to 

process — Service  on  nonresidents. 
19.24.110     Doing  business  in  this  state — Evidence  of. 
19.24.120     Process — Secretary  of  state  as  agent. 
19.24.130     Process — Service  upon  nonresident. 
19.24. 140     Injunction — Receivership — Anti-monopoly 

board — Escheat. 
19.24.150     Injunction — To  whom  to  be  applicable. 
19.24. 160     Injunction — Enforcement — Receiver. 
19.24.170     Receivership — Scope. 
19.24.180     Receivership — Collection  of  disputed  license 

fees. 
19.24.190     Anti-monopoly  board — Convening  by  court, 

when. 
19.24.200     Anti-monopoly  board — Membership — 

Duties. 
19.24.210     Receiver — License  fees  fixed  by  board. 
19.24.220     Receiver — Term  of  administration. 
19.24.230     Receiver — Attorney — Fees. 
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19.24.240  Escheat  of  copyrights  to  state — Order  to 
show  cause. 

19.24.250     Escheat  of  copyrights — Procedure. 

19.24.260  Escheat — Recording  by  receiver — Disposi- 
tion. 

19.24.270  Escheated  property — Biennial  reports  by 
treasurer. 

19.24.280     Special  appearances  deemed  general. 

19.24.290     Violations— Penalties. 

19.24.300     Concurrent  injunctions  or  receiverships. 

19.24.900     Severabihty — General  repealer. 

19.24.010  Performance,  selling,  of  copyrighted  music 
or  drama  forbidden,  when.  It  shall  be  unlawful  for  any  per- 
son who,  without  the  consent  of  the  owner  thereof,  shall 
cause  to  be  publicly  performed  for  profit  any  dramatic  com- 
position, or  dramatic  musical  composition  commonly  called 
an  opera,  or  other  copyrighted  works,  or  any  substantial 
part  thereof,  which  has  been  copyrighted  under  the  laws 
of  the  United  States,  or  for  any  person  to  knowingly  par- 
ticipate in  the  performance  or  representation  of  any  sub- 
stantial part  thereof,  or  by  knowingly  selling  a  substantial 
copy  or  any  substantial  part  thereof.  [1937  c  218  §  2;  RRS 
§3802-1.] 

19.24.020  Unlawful  combinations — Per  piece  royal- 
ties— Parting  with  right  to  restrict  use.  It  shall  be  unlawful 
for  two  or  more  persons  holding  or  claiming  separate  copy- 
righted works  under  the  copyright  laws  of  the  United 
States,  either  within  or  without  the  state,  to  band  together, 
or  to  pool  their  interests  for  the  purpose  of  fixing  the  prices 
on  the  use  of  said  copyrighted  works,  or  to  pool  their  sep- 
arate interests  or  to  conspire,  federate,  or  join  together, 
for  the  purpose  of  collecting  fees  in  this  state,  or  to  issue 
blanket  licenses  in  this  state,  for  the  right  to  commercially 
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use  or  perform  publicly  their  separate  copyrighted  works: 
Provided,  however.  Such  persons  may  join  together  if 
they  issue  licenses  on  rates  assessed  on  a  per  piece  system 
of  usage:  Provided,  further.  This  chapter  shall  not  apply 
to  any  one  individual  author  or  composer  or  copyright  holder 
or  owner  who  may  demand  any  price  or  fee  he  or  she  may 
choose  for  the  right  to  use  or  publicly  perform  his  or  her 
individual  copyrighted  work  or  works:  Provided,  further, 
Such  per  piece  system  of  licensing  must  not  be  in  excess 
of  any  per  piece  system  in  operation  in  other  states  where 
any  group  or  persons  affected  by  this  chapter  does  busi- 
ness, and  all  groups  and  persons  affected  by  this  chapter, 
are  prohibited  from  discriminating  against  the  citizens  of 
this  state  by  charging  higher  and  more  inequitable  rates 
per  piece  for  music  licenses  in  this  state  than  in  other  states : 
Provided,  further.  Where  the  owner,  holder,  or  person  hav- 
ing control  of  any  copyrighted  work  has  sold  the  right  to 
the  single  use  of  said  copyrighted  work,  where  its  sole  value 
is  in  its  use  for  public  performance  for  profit,  and  has  re- 
ceived any  consideration  therefor,  either  within  or  without 
the  state,  then  said  person  or  persons  shall  be  deemed  to 
have  sold  and  parted  with  the  right  to  further  restrict  the 
use  of  said  copyrighted  work  or  works.  [1937  c  218  §3; 
RRS  §  3802-2.  Formerly  RCW  19.24.020  and  19.24.030.] 

19.24.030  Copyright  pools — Royalties  on  piece  system. 
[1937  c  218  §  3,  part;  RRS  §  3802-2,  part]  Now  codified 
in  RCW  19.24.020. 

19.24.040  Listing  of  pooled  copyright  zvorks  required. 
In  the  event  two  or  more  persons  holding  separate  copy- 
righted musical  works,  or  any  rights  flowing  therefrom, 
whether  by  assignment,  agency  agreements,  or  by  any  form 
of  agreement,  pool  their  interests,  or  combine,  or  conspire. 
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federate,  or  join  together  in  any  way,  whether  for  a  lawful 
purpose  or  otherwise,  a  complete  Hst  of  their  copyrighted 
works  or  compositions  shall  be  filed  once  each  year  in  the 
office  of  the  secretary  of  state  of  the  state  of  Washington, 
together  with  a  list  of  the  prices  charged  or  demanded  for 
their  various  copyrighted  works;  no  payment  or  filing  fee 
shall  be  required  by  the  secretary  of  state,  and  said  persons, 
corporations,  or  association,  foreign  or  domestic  shall  state 
therein  under  oath,  that  said  list  is  a  complete  catalogue  of 
the  titles  of  their  claimed  compositions,  whether  musical  or 
dramatic  or  of  any  other  classification,  and  in  addition  to 
stating  the  name  and  title  of  the  copyrighted  work  it  shall 
recite  therein  the  date  each  separate  work  was  copyrighted, 
and  the  name  of  the  author,  the  date  of  its  assignment,  if  any, 
or  the  date  of  the  assignment  of  any  interest  therein,  if  any, 
and  the  name  of  the  publisher,  the  name  of  the  present  owner, 
together  with  the  addresses  and  residences  of  all  parties  who 
have  at  any  time  had  any  interest  in  such  copyrighted  work. 
The  secretary  of  state  shall  require  two  copies  of  said  list, 
one  of  which  he  shall  keep  on  file,  the  other  shall  be  for- 
warded to  the  office  of  the  state  treasurer  at  Olympia.  [  1937 
c  218  §  4;  RRS  §  3802-3.  Former  Part  of  Section  :  1937 
c  218  §  6;  RRS  §  3802-5,  now  codified  as  RCW  19.24.055.] 

19.24.050  Lists  of  copyrighted  works — Open  to  public 
— Publication  provided  for.  The  foregoing  list  of  names  and 
titles,  provided  for  in  the  preceding  section,  shall  be  made 
available  by  the  secretary  of  state  to  all  persons  for  examina- 
tion, in  order  that  any  user  of  copyrighted  works  in  this 
state  may  know  the  rights  and  the  titles  to  such  copyrighted 
works  as  may  be  claimed  by  any  of  said  combinations,  pools, 
associations,  or  persons  as  aforesaid ;  said  lists  shall  be  pre- 
pared so  that  all  persons  may  avoid  using  said  copyrighted 
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compositions,  if  they  so  desire,  and  may  avoid  conflict  there- 
with, and  avoid  committing-  innocent  infringements  of  said 
works ;  and  in  order  to  further  effectuate  the  copyright  laws 
of  the  United  States,  the  secretary  of  state  shall,  if  he  deems 
it  necessary  to  protect  the  citizens  of  this  state  from  com- 
mitting innocent  violations  of  the  copyright  laws  of  the 
United  States,  publish  such  Hst  once  each  year  in  a  news- 
paper of  general  circulation,  in  order  that  all  citizens  of  the 
state  may  respect  any  and  all  individual  rights  granted  by 
the  United  States  copyright  laws.  [1937  c  218  §  5;  RRS 
§  3802-4.] 

19.24.055  Filing  required  of  nonresident  and  foreign 
copyright  holders — Exception.  No  person,  corporation,  or 
association,  domestic  or  foreign,  whether  doing  business  in 
this  state  as  hereinafter  defined  or  not,  shall  be  absolved 
from  the  foregoing  duty  of  fiHng  said  Hst  of  holdings  as 
required  in  the  preceding  sections  of  this  chapter,  if  their 
music  or  copyrighted  works  are  used  commercially  in  this 
state,  or  have  been  used  herein,  whether  originating  from  a 
point  within  the  state  or  from  without,  and  as  long  as  any 
rendition  thereof  is  received  or  heard  within  the  state,  or  is 
intended  to  be  so  received  by  the  originator  of  any  musical 
program:  Provided,  however.  Any  individual  owner  of  a 
copyrighted  work  or  works,  not  a  party  to  or  not  connected 
in  any  way  with  any  pool,  conspiracy,  combination,  or 
groups,  or  association  of  persons,  as  prohibited  by  this 
chapter,  need  not  file  any  such  list.  [1937  c  218  §  6;  RRS 
§  3802-5.  Formerly  RCW  19.24.040,  part.] 

19.24.060  Declaration  of  purpose  of  legislation — Situs 
of  copyrighted  work.  It  is  hereby  declared  that  the  produc- 
tion and  creation  of  music  and  the  commercial  use  of  music 
and  of  copyrighted  works  within  this  state,  whether  origi- 
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nating  at  a  point  from  within  or  without  the  state,  as  long 
as  the  same  shall  be  rendered  and  publicly  received  within 
the  confines  of  this  state,  whether  mechanically  or  by  radio 
communication,  is  a  business  clothed  and  affected  with  the 
public  interest,  and  the  adult  educational  advantages  en- 
gendered by  the  public  use  of  music  and  in  its  creation, 
makes  this  business  one  of  public  necessity,  and  necessary 
for  the  education  and  training  of  the  youth  of  this  state; 
that  many  abuses  are  practiced  under  a  false  guise  of  federal 
protection  which  only  the  state  with  its  police  power  can 
easily  and  lawfully  restrain,  and  in  order  to  prohibit,  dis- 
courage, and  prevent  monopolistic  practices,  and  to  prevent 
extortion,  to  encourage  free  bargaining  between  the  citizens 
of  this  state  with  each  other  and  with  those  without  the 
state,  and  in  order  to  give  greater  effect  to  the  constitutional 
provisions  relating  to  monopoly  and  price  fixing,  and  in  the 
general  interest  of  the  public,  therefore,  the  legislature  in 
the  interest  of  the  peace  and  dignity  of  the  state,  in  the  in- 
terest of  good  morals  and  the  general  welfare  of  the  people 
of  this  state,  and  for  greater  educational  advantages  to  the 
public,  declares  that  said  business  shall  be  subject  to  the 
police  power  and  reasonable  regulation  of  the  state  govern- 
ment, and  such  police  and  regulating  power  shall  be  ad- 
ministered by  the  courts  and  other  officials  of  this  state  in  a 
manner  consistent  with,  in  aid  of,  and  never  in  conflict  with, 
the  copyright  laws  of  the  United  States.  The  provisions  of 
this  chapter,  and  the  administration  thereof,  shall  at  all 
times  effectuate  the  enforcement,  the  true  intent,  and  mean- 
ing of  the  United  States  copyright  laws  in  order  to  prevent 
abuses  from  being  practiced  within  this  state  from  points 
within  or  from  points  without  the  state,  by  any  individual, 
corporation,  or  organizations,  who  attempt  to  use  the  fed- 
eral courts  as  innocent  instrumentalities  in  the  furtherance 
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of  any  systematic  campaign  or  scheme  designed  to  illegally 
hx  prices  for  the  commercial  use  of  copyrighted  works  in 
this  state  through  the  use  of  extortionate  means  and  ter- 
rorizing practices  based  on  threats  of  suits,  and  an  abuse  of 
both  state  and  federal  process,  all  of  which  are  declared  to 
be  in  violation  of  this  chapter  and  of  the  state  Constitution ; 
it  is  further  declared  that  any  person  or  persons,  or  com- 
bines, as  aforesaid,  who  shall  violate  this  chapter  shall  be 
deemed  to  have  used  their  property  within  this  state  in  such 
a  way  that  the  same  shall  have  acquired  a  legal  situs, 
analogous  to  the  situs  of  other  personal  tangible  property 
within  the  state,  even  though  separate  from  the  domicile 
and  residence  of  the  owner:  Provided,  further.  The  legal 
situs  of  any  copyrighted  work  is  coextensive  about  the 
state,  and  a  copyrighted  work  used  or  sold  for  public  use 
or  public  performance  for  profit,  if  intended  to  be  heard 
from  a  point  without  the  state  or  from  a  point  within  the 
state,  is  hereby  declared  to  be  a  commercial  commodity, 
and  its  legal  situs  is  hereby  declared  to  be  within  the  state 
of  Washington.  [1937  c  218  §  7;  RRS  §  3802-6.  Formerly 
RCW  19.24.060  through  19.24.090.] 

19.24.070  Declaration  of  police  power.  [1937  c  218 
§7,  part;  RRS  §3802-6,  part.]  Now  codified  in  RCW 
19.24.060. 

19.24.080  Purpose  of  legislation.  [1937  c  218  §7, 
part;  RRS  §3802-6,  part.]  Now  codified  in  RCW 
19.24.060. 

19.24.090  Situs  of  copyrighted  work.  [1937  c  218 
§7,  part;  RRS  §3802-6,  part]  Now  codified  in  RCW 
19.24.060. 

19.24.100  Doing  business  defined — Amenability  to 
process — Service   on   nonresidents.     All   persons,    groups, 
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corporations,  associations,  foreign  or  domestic,  violating 
this  chapter,  shall  be  deemed  to  have  been  doing  business 
within  this  state  and  amenable  to  the  process  of  the  state 
courts,  when  any  such  persons,  combinations,  or  groups 
shall  have  issued  licenses,  either  from  within  or  from 
without  the  state,  for  the  privilege  of  using  commercially 
and  publicly  any  copyrighted  work  or  works  pooled  in  a 
common  group  or  entity,  or  when  any  of  the  functions  of 
said  entity,  organization,  pool,  or  combine,  is  or  has  been 
performed  in  this  state;  and  the  business  of  spying  upon 
and  the  warning  of  users  of  the  copyrighted  works  of 
such  combinations,  in  addition  to  the  presence  within  the 
state  of  such  persons,  and  the  activities  of  such  persons 
or  their  agents  at  any  time  or  occasion  for  the  detection 
of  infringements  within  this  state,  shall  be  conclusive  evi- 
dence that  such  combinations  and  persons,  even  though 
nonresidents,  have  accepted  the  privileges  of  doing  business 
within  this  state,  and  such  persons,  if  they  abide  by  the 
provisions  of  this  chapter,  shall  be  granted  the  privilege 
of  conducting  business  within  this  state  in  a  legal  manner, 
and  may  invoke  the  benefits  of  the  state  government  and 
its  political  subdivisions  in  their  behalf,  and  they  may  use 
all  of  the  privileges  available  to  the  citizens  of  this  state 
in  general,  and  the  use  at  any  time  of  any  general  privilege 
available  to  any  citizen  of  this  state,  by  any  of  such  agents, 
their  attorneys,  or  representative,  or  investigator,  or  by 
any  aider  and  abettor,  or  any  nonresident  person,  group, 
entity,  or  combination  as  aforesaid,  shall  be  deemed  to  be 
an  acceptance  of  the  provisions  of  this  chapter;  and  all 
licensees  of  any  violator  of  this  chapter  shall  be  deemed 
as  aiders  and  abettors  of  said  persons  and  subject  to  the 
provisions  of  this  chapter  unless  they  forthwith  indicate 
their  obedience  herewith ;  and  the  acceptance  of  the  general 
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privileges  of  the  state  of  Washington  by  any  nonresident 
copyright  holder  or  owner,  or  combination,  defendant,  or 
person,  or  organization  of  any  kind,  or  entity,  through  an 
investigator,  attorney,  agent,  representative,  or  through  any 
aider  and  abettor  as  herein  defined,  and  the  acceptance  by 
such  persons  of  the  rights,  police  protection,  or  of  any  gen- 
eral privilege  conferred  by  the  law  of  this  state  to  any  of 
its  citizens,  including  the  use  of  the  roads  and  highways,  or 
the  privileges  of  any  of  its  political  subdivisions,  as  evi- 
denced by  their  presence  within  the  state  at  any  time,  shall 
be  deemed  equivalent  to  and  construed  to  be  an  appointment 
by  such  nonresident  or  nonresidents,  as  the  case  may  be, 
of  the  secretary  of  state  of  the  state  of  Washington  to  be 
his  or  their  true  and  lawful  attorney  upon  whom  may  be 
served  all  summons  and  processes  against  him  or  them  and 
growing  out  of  a  violation  of  this  chapter,  in  which  said 
nonresident  may  be  involved,  and  said  acceptance  of  the 
privileges  of  this  state,  as  aforesaid,  shall  be  a  signification 
of  his  or  their  agreement  that  any  summons  or  process 
against  him  or  them  which  is  so  served  shall  be  of  the  same 
legal  force  and  validity  as  if  served  on  him  or  them  person- 
ally within  the  state  of  Washington.  Service  of  such  sum- 
mons or  process  shall  be  made  by  leaving  a  copy  thereof 
with  a  fee  of  two  dollars  with  the  secretary  of  the  state 
of  Washington,  or  in  his  office,  and  such  service  shall  be 
sufficient  and  valid  personal  service  upon  any  such  non- 
resident defendant,  copyright  holder  or  owner,  persons,  or 
defendants,  combination,  entity,  or  organization,  as  afore- 
said: Provided,  That  notice  of  such  service  and  a  copy  of 
the  summons  of  process  shall  be  forthwith  sent  by  regis- 
tered mail  requiring  personal  delivery,  by  the  prosecutor 
bringing  any  action  under  this  chapter,  to  any  defendant 
at  his  last  known  address,  and  the  defendant's  return  re- 
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ceipt  and  the  prosecutor's  affidavit  o£  compliance  herewith 
are  appended  to  the  process  and  entered  as  a  part  of  the 
return  thereof :  Provided,  further.  The  court  in  which  any 
action  is  brought  may  order  such  continuances  as  may  be 
necessary  to  afford  any  nonresident  defendant  or  groups, 
or  entity,  a  reasonable  opportunity  to  defend  the  action: 
Provided,  further,  The  secretary  of  state  shall  keep  a  record 
of  all  such  summons  and  process  which  shall  show  the  day 
and  time  of  service;  and  valid  personal  service  shall  thus 
be  had  on  nonresident  persons  or  individuals,  entities,  firms, 
or  corporations  violating  this  chapter.  [1937  c  218  §8; 
RRS  §3802-7.  Formerly  RCW  19.24.100  through 
19.24.130.] 

19.24.110  Doing  business  in  this  state — Evidence  of. 
[1937  c  218  §  8,  part;  RRS  §  3802-7,  part.]  Now  codified 
in  RCW  19.24.100. 

19.24.120  Process — Secretary  of  state  as  agent.  [  1937 
c  218  §  8,  part;  RRS  §  3802-7,  part.]  Now  codified  in  RCW 
19.24.100. 

19.24.130  Process — Service  upon  nonresident.  [1937 
c  218  §8,  part;  RRS  §3802-7,  part.]  Now  codified  in 
RCW  19.24.100. 

19.24. 140  Injunction  —  Receivership  — Anti-monopoly 
board — Escheat.  In  the  event  any  person,  or  groups  of  per- 
sons, or  any  combination  or  pool  as  aforesaid,  whether 
a  nonresident  corporation,  person,  or  an  association,  or 
domestic,  refuse  to  abide  by  the  provisions  hereof,  or  at- 
tempt to  evade  or  render  ineffectual  the  true  enforcement 
of  any  provision  of  this  chapter,  then  the  prosecuting  at- 
torney of  any  county  where  complaint  is  made  of  any  vio- 
lation, shall  institute  injunction  proceedings  against  said 
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persons  in  the  superior  court,  and  valid  personal  service  may 
be  had  upon  any  nonresident  defendant  as  set  forth  in  RCW 
19.24.100;  and  the  court  shall  enjoin  all  persons  from  vio- 
lating the  provisions  of  this  chapter  and  the  constitutional 
provisions  prohibiting  price  fixing,  monopolies,  and  com- 
binations, and  all  copyrighted  works  and  the  public  per- 
formance rights  thereto  when  sold  or  used  for  profit  are 
hereby  declared  to  be  a  commercial  commodity,  and  all 
persons,  aiders  and  abettors,  and  agents,  shall  be  enjoined 
by  the  court  from  aiding  or  furthering  in  any  way  a  con- 
tinuation of  any  violation  of  this  chapter,  either  by  the 
payment  of  money  to  said  defendants  or  in  any  way;  and 
if  any  defendant  or  defendants  persist  in  defying  the  judg- 
ment of  the  court,  the  court  shall,  in  order  to  effectuate 
its  judgment  and  orders,  order  three  days'  notice  to  be 
given  said  defendant  or  defendants,  as  the  case  may  be, 
by  having  a  copy  of  such  notice  served  on  the  secretary 
of  state  as  heretofore  provided  if  defendants  are  without 
the  state,  or  served  personally  if  within  the  state,  and  have 
the  same  published  in  some  daily  paper  in  the  state  of 
general  circulation,  and  at  the  end  of  said  period,  if  any 
defendant  or  defendants  refuse  to  obey  the  order  of  the 
court,  then  the  court  shall  appoint  the  county  auditor  as 
receiver  for  the  copyrighted  works  and  property  of  de- 
fendants, tangible  or  intangible,  and  of  all  other  effects 
and  moneys  derived  therefrom,  and  the  receiver  shall  take 
over  and  preserve  the  commercial  rights  to  all  of  said 
copyrighted  works,  together  with  such  other  property  of 
any  defendant,  combination,  pool,  corporation,  or  entity 
through  which  they  are  acting,  that  he  can  locate  within 
the  state,  and  the  receiver  shall  administer  the  same  under 
the  direction  of  the  court,  and  said  receivership  shall  be 
considered  only  as  an  incident  to  the  main  injunction  suit 
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of  the  prosecutor,  and  for  the  purpose  of  enforcing  the 
court's  orders;  the  said  receiver  shall  seize  the  copyrighted 
works  of  all  of  the  copyright  holders  and  owners  in  said 
defendant  combination,  including  all  of  the  rights  to  suits 
for  infringement  and  damages  in  both  state  and  federal 
courts,  and  all  choses  of  action,  and  all  sums  due  on  con- 
tracts and  licenses,  and  hold  the  same  subject  to  the  order 
of  the  court;  and  all  persons  holding  licenses  or  contracts 
with  any  defendant  combination  or  entity,  shall  pay  the 
fees  and  sums  due  thereon  to  the  receiver  for  such  time 
as  the  court  may  need  to  effectuate  the  provisions  of  this 
chapter,  and  to  compel  any  defendant  to  abide  herewith: 
Provided,  Any  sums  paid  on  hcenses  violating  this  chap- 
ter shall  only  be  continued  in  the  court's  discretion  or  until 
such  time  as  the  court  can  award  defendants  complete  and 
full  due  process  of  law  before  entering  a  final  order  thereon, 
or  until  such  time  as  a  legal  and  equitable  system  of  licensing 
can  be  determined  according  to  the  subsequent  provisions  of 
this  chapter :  Provided  further,  In  the  event  any  defendant 
or  defendants  attempt  to  withdraw  their  said  copyright 
works  or  property  from  the  state  in  order  to  violate  and 
render  this  chapter  or  the  court's  order  ineffectual,  or  to 
deprive  the  citizens  of  this  state  of  such  commodity,  or  to 
hamper  the  enforcement  of  any  provision  of  this  chapter, 
or  to  injure  any  citizen  or  user  of  music  in  any  way,  then 
the  court  shall  immediately  order  the  receiver  to  compile  a 
complete  list  of  all  of  the  copyrighted  works  of  said  defend- 
ants which  have  been  used  in  this  state,  and  the  court  shall 
then  convene  the  state  anti-monopoly  board,  as  herein  now 
created,  consisting  of  the  state  treasurer  and  the  state  audi- 
tor, and  said  board  shall  meet  in  the  county  where  the  suit 
is  filed,  and  the  superior  judge  hearing  the  cause  shall  be 
an  advisorv  member  of  said  board;  and  said  board,  of 
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which  the  state  treasurer  shall  be  chairman,  shall  have  only 
one  function,  the  discouragement  of  price  fixing  and  monop- 
olies, and  the  court  shall  then  submit  to  said  board  the  single 
question  of  the  establishment  of  license  rates  for  the  use  of 
those  copyrighted  works  controlled  by  the  defendants  so 
proceeded  against;  and  for  the  purpose  of  aiding  in  the 
abolition  of  monopolies  and  price  fixing,  and  preventing 
violations  of  this  chapter,  the  board  shall  determine  a  fair 
and  just  rate  that  the  receiver  should  charge  for  the  single 
and  separate  public  performance  for  profit  of  each  copy- 
righted work  or  works  of  said  defendants,  on  a  per  piece 
system  and  basis  of  licensing,  and  the  court  shall  not  be 
deemed  thereby  to  have  divested  itself  of  any  of  its  juris- 
diction by  so  doing;  after  determining  such  rate,  the  said 
anti-monopoly  board  shall  immediately  advise  the  receiver  of 
its  findings,  and  of  its  fair  rate,  and  the  same  shall  be 
filed  of  record  in  the  cause,  and  the  receiver  may  then,  if  said 
finding  is  approved  by  the  court,  issue  licenses  for  the  use 
of  said  music  at  such  approved  rate  on  a  basis  of  so  much 
money  per  each  time  a  piece  of  music  is  played  or  used  in  a 
public  performance  for  profit;  that  said  property  shall  be 
thus  administered  by  the  receiver  for  a  period  of  one  year, 
or  until  such  time  as  the  defendants,  or  the  individual  copy- 
right owners  of  any  combination  so  proceeded  against  take 
oath  that  they  will  abide  by  the  rulings  of  the  court  and  the 
provisions  of  this  chapter;  and  all  fees  and  funds  collected 
by  the  receiver  shall  be  turned  over  to  the  state  treasurer, 
and  no  receiver's  fees  or  attorney's  fees  shall  be  allowed, 
and  the  prosecuting  attorney  shall  be  the  attorney  for  the 
receiver,  and  the  state  treasurer  shall  keep  said  money 
in  a  separate  and  special  fund,  subject  to  the  order  of 
the  court  only  for  whatever  portion  thereof  that  the  court 
may   order   used   to   defray   the   actual   expenses   of   the 
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board  and  the  receivership;  at  the  end  of  one  year,  if 
the  defendants  and  copyright  owners  or  holders  in  any 
combination  thus  proceeded  against,  continue  to  wilfully 
disobey  the  court's  orders,  then  the  court  shall  issue  an 
order,  which  shall  be  pubHshed  in  three  public  places, 
to  the  effect  that  unless  the  defendants  obey  all  of  the 
orders  of  the  court  within  ten  days  from  the  date  of  said 
order,  that  the  court  will  proceed  to  permanently  deprive 
said  defendants  and  each  of  them  of  their  property;  and 
the  court  shall  then  order  said  defendants  to  show  cause 
within  ten  days  why  they  should  not  be  involuntarily  com- 
pelled to  assign  all  of  their  copyrighted  works  to  the  receiver 
forthwith,  and  to  show  cause  why  all  of  the  funds  as  col- 
lected in  the  manner  aforesaid  from  licenses,  together  with 
all  of  the  copyrighted  works  including  the  performing 
rights  thereto  of  said  defendants  and  members  of  said 
combine,  should  not  escheat  and  be  forfeited  forever  to  the 
state  of  Washington,  and  be  subject  thereafter  to  adminis- 
tration by  the  state  in  the  same  manner  as  all  other  personal 
property  belonging  to  the  state  of  Washington;  if  any  of 
said  defendants  and  copyright  holders,  or  owners,  do  appear 
before  the  end  of  said  ten  day  period,  and  take  oath  that 
they  will  abide  by  the  future  orders  of  the  court  and  the 
provisions  of  this  chapter,  then  the  court  shall  release  their 
copyrighted  works  and  order  the  state  treasurer  to  return 
any  and  all  of  their  money  which  has  been  received  or  seized : 
Provided,  however,  The  court  shall  retain  such  jurisdic- 
tion over  their  persons  for  such  time  as  the  court  may 
deem  necessary  to  insure  strict  compliance  with  the  terms 
of  the  court's  judgment  and  the  provisions  of  this  chapter ; 
if  any  of  said  defendants  or  copyright  owners  or  holders 
shall  ignore  or  refuse  to  obey  the  show  cause  order,  as 
aforesaid,  or  fail  to  appear  at  the  end  of  ten  days  as  ordered 
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and  abide  by  the  court's  judgment,  then  the  court  shall 
make  an  order  and  enter  judgment  to  the  effect  that  all 
of  the  copyrighted  works,  including  the  performing  rights 
thereto,  of  said  defendants  and  the  members  of  any  defend- 
ant combination,  shall  be  construed  as  having  been  escheated 
and  forfeited  to  the  state  of  Washington,  and  the  court 
shall  thereupon  appoint  some  officer  of  the  court  to  execute 
an  involuntary  assignment  of  all  the  legal  and  equitable  titles 
to  all  of  the  copyrighted  works  of  each  of  each  of  said  de- 
fendants and  members  of  any  defendant  combination  to  the 
receiver,  in  the  event  the  defendants  or  any  of  their  mem- 
bers fail  to  execute  a  voluntary  assignment,  and  the  re- 
ceiver shall  immediately  file  said  involuntary  assignment 
at  the  United  States  Copyright  Office  at  Washington,  D.  C. ; 
and  the  court  shall  then  order  the  receiver  to  close  the 
estate,  and  turn  the  titles  to  said  copyrighted  works  over 
by  proper  assignment  from  the  receiver  to  the  state  treas- 
urer of  the  state  of  Washington,  who  shall  thereafter  ad- 
minister, issue  licenses  for  the  use  of  the  same  in  a  manner 
consistent  with  this  chapter,  and  conserve  the  same  as  state 
personal  property  in  his  possession,  and  according  to  law; 
and  any  funds  left  in  the  state  treasury  from  said  receiver- 
ship shall  escheat  and  be  forfeited  to  the  state  and  become 
part  of  the  general  fund:  Provided,  further,  The  state 
treasurer  shall  make  a  report  to  the  legislature  on  each 
biennium  of  the  amount  of  money  received  from  such 
licensing  and  the  amount  of  property  he  has  on  hand 
through  the  enforcement  of  this  chapter.  [1937  c  218  §  9; 
RRS  §3802-8.  Formerly  RCW  19.24.140  through 
19.24.270.1 
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19.24.150  Injunction — To  ivhom  to  he  applicable. 
[1937  c  218  §  9,  part;  RRS  §  3802-8,  part.]  Now  codified  in 
RCW  19.24.140. 

19.24.160  Injunction  —  Enforcement  —  Receiver. 
[1937  c  218  §  9,  part;  RRS  §  3802-8,  part.]  Now  codified 
in  RCW  19.24.140. 

19.24.170  Receivership— Scope.  [1937  c  218  §9, 
part;  RRS  §3802-8,  part.]  Now  codified  in  RCW 
19.24.140. 

19.24.180  Receivership — Collection  of  disputed  license 
fees.  [1937  c  218  §9,  part;  RRS  §3802-8,  part.]  Now 
codified  in  RCW  19.24.140. 

19.24.190  Anti-monopoly  board  —  Convening  by 
court,  zvhen.  [1937  c  218  §  9,  part;  RRS  §  3802-8,  part.] 
Now  codified  in  RCW  19.24.140. 

19.24.200  Anti-monopoly  board  —  Membership  — 
Duties.  [1937  c  218  §  9,  parts;  RRS  §  3802-8,  part.]  Now 
codified  in  RCW  19.24.140. 

19.24.210  Receiver — License  fees  fixed  by  board. 
[1937  c  218  §  9,  part;  RRS  §  3802-8,  part.]  Now  codified 
in  RCW  19.24.140. 

19.24.220  Receiver — Term  of  administration.  [1937 
c  218  §  9.  part ;  RRS  §  3802-8,  part.]  Now  codified  in  RCW 
19.24.140. 

19.24.230  Receiver— Attorney— Fees.  [1937  c  218 
§9,  part;  RRS  §3802-8,  part.]  Now  codified  in  RCW 
19.24.140. 
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19.24.240  Escheat  of  copyrights  to  state — Order  to 
show  cause.  [1937  c  218  §  9,  part;  RRS  §  3802-8,  part.] 
Now  codified  in  RCW  19.24.140. 

19.24.250  Escheat  of  copyrights — Procedure.  [1937 
c  218  §9,  part;  RRS  §3802-8,  part.]  Now  codified  in 
RCW  19.24.140. 

19.24.260  Escheat — Recording  by  receiver — Disposi- 
tion. [1937  c  218  §9,  part;  RRS  §3802-8,  part]  Now 
codified  in  RCW  19.24.140. 

19.24.270  Escheted  property — Biennial  reports  by 
treasurer.  [1937  c  218  §9,  part;  RRS  §3802-8,  part.] 
Now  codified  in  RCW  19.24.140. 

19.24.280  Special  appearances  deemed  general.  That 
in  the  event  any  person,  or  any  of  the  defendants,  or  non- 
residents, or  nonresident  copyright  owners  or  holders,  are 
proceeded  against  as  herein  outHned,  and  are  served  with 
process  according  to  law,  or  any  nonresident  is  served 
with  process  as  outlined  in  the  preceding  sections  of  this 
chapter,  and  if  any  of  said  defendants,  or  persons,  or  aid- 
ers and  abettors  named  as  defendants,  appear  in  any  such 
proceeding  by  counsel  or  otherwise,  or  institute  any  spe- 
cial proceeding  attacking  such  proceeding,  or  make  any 
motion  therein,  either  special  or  general,  or  if  any  of  them 
appear  to  obtain  the  judgment  of  the  court  solely  upon  the 
sufficiency  of  the  service  of  process  upon  them,  or  upon 
any  phase  or  particularity  of  said  injunction  proceedings, 
such  special  proceeding  or  appearance,  or  motion,  or  ap- 
pearance, as  the  case  may  be,  shall  nevertheless  be  deemed 
as  a  general  appearance  even  though  the  process  may  have 
been  insufficient,  and  said  parties  and  defendants  as  may 
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thus  appear  in  the  action,  for  any  reason  or  cause,  whether 
they  seek  special  or  affirmative  reUef,  shall  thereafter  be 
subject  to  the  general  orders  and  jurisdiction  of  the  court 
for  all  purposes,  and  if  any  of  said  defendants  or  persons 
appear  in  any  court  proceeding  instituted  to  effectuate  this 
chapter  solely  for  the  purpose  of  challenging  the  validity  of 
service  of  process  upon  them  they  shall  be  deemed  to  have 
surrendered  themselves  and  as  having  submitted  to  the 
general  jurisdiction  of  the  court:  Provided,  however,  This 
section  shall  not  be  construed  as  denying,  and  no  attempt 
shall  be  made  at  any  time  in  any  proceeding  in  connection 
with  the  enforcement  of  this  chapter,  to  restrain  or  deny 
any  of  said  defendants,  resident  or  non-resident,  copyright 
holders  or  owners,  or  any  person  or  members  of  any  de- 
fendant combination,  entity,  pool,  or  monopoly  of  their 
rights  or  property  without  full  and  complete  due  process 
of  law.    [1937  c  218  §  10;  RRS  §  3802-9.] 

19.24.290  Violations — Penalties.  Every  person,  in  ad- 
dition to  the  other  penalties  provided  in  this  chapter,  who 
violates  or  who  procures,  or  aids  or  abets  in  the  violating 
of  any  provision  of  this  chapter,  or  who  conspires  to  render 
ineffectual  any  valid  order  or  decision  of  any  court  in  the 
enforcement  of  this  chapter,  or  who  procures,  conspires 
with,  or  aids  or  abets  any  person  or  persons  in  his  or  their 
failure  to  obey  the  provisions  of  this  chapter,  or  to  render 
ineffectual  any  valid  order  of  any  court  in  connection  with 
the  enforcement  of  this  chapter  shall  be  deemed  guilty  of 
a  gross  misdemeanor,  and  upon  conviction,  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment in  the  county  jail  for  not  more  than  six  months, 
or  both  such  fine  and  imprisonment.  [1937  c  218  §  11; 
RRS  §3802-10.] 


19 

Appendix  B 

19.24.300  Concurrent  injunctions  or  receiverships.  In 
the  event  more  than  one  injunction  suit  provided  for  in 
this  chapter  is  instituted  in  this  state,  in  different  counties 
by  different  prosecuting  attorneys,  but  against  the  same 
defendants,  the  respective  superior  judges  hearing  the 
causes  may  issue  orders  against  said  defendants  in  any 
county,  but  in  the  event  any  of  the  various  county  proceed- 
ings enter  into  the  state  of  receivership,  as  herein  provided, 
then  the  judges  hearing  the  respective  causes  shall  order 
those  causes  where  the  defendants  are  the  same,  to  be  con- 
solidated in  one  action  in  one  particular  county,  and  in  such 
county  as  the  judges  may  decide,  to  the  end  that  only  one 
receiver  may  be  appointed  for  the  entire  state  of  the  prop- 
erty of  the  same  defendant  or  defendants.  [1937  c  218  §  13 ; 
RRS§  3802-12.] 

19.24.900  Severability — General  repealer.  In  case  any 
part  or  portion  of  this  chapter  shall  be  held  unconstitutional, 
such  holding  shall  not  affect  the  validity  of  this  chapter  as  a 
whole  or  any  other  part  or  portion  of  this  chapter,  and  if  any 
clause,  sentence,  paragraph,  subdivision,  section  or  part  of 
this  chapter  shall  for  any  reason  be  adjudged  invalid,  such 
judgment  shall  not  affect,  impair  or  invalidate  the  remainder 
of  the  chapter,  but  shall  be  strictly  confined  in  its  operation 
and  holding  to  the  specific  clause,  sentence,  paragraph,  sub- 
division, section,  or  part  thereof,  directly  involved  in  the  con- 
troversy in  which  such  judgment  shall  have  been  rendered; 
and  all  other  acts  and  laws  in  conflict  herewith  are  hereby 
repealed.  [1937  c  218  §  12;  RRS  §  3802-11.] 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  SOUTHERN  DISTRICT  OF  NEW  YORK 


United  States  of  America, 

Plaintiff, 

V. 

American  Society  of  Composers,  Authors 
AND  Publishers,  et  al.. 

Defendants. 


Civil  Action 
No.  13-95 

Amended  Final 
Judgment 


Plaintiff  having  filed  its  complaint  herein  on  February  26, 
1941,  the  defendants  having  appeared  and  filed  their  answer  to 
the  complaint  denying  the  substantive  allegations  thereof,  all 
parties  having  consented,  without  trial  or  adjudication  of  any 
issue  of  fact  or  law  therein,  to  the  entry  of  a  Civil  Decree  and 
Judgment,  filed  March  4,  1941,  and  jurisdiction  having  been  re- 
tained in  this  Court  pursuant  to  Section  VI  of  said  Civil  Decree 
and  Judgment  for  the  purpose  of  granting  such  modifications 
of  the  Civil  Decree  and  Judgment  as  may  be  necessary  and  ap- 
propriate; and 

Plaintiff  having  moved  the  Court  that  said  Civil  Decree  and 
Judgment  should  be  modified  in  certain  respects,  and  all  parties 
hereto  consenting  to  such  modifications  and  the  entry  of  this 
Amended  Final  Judgment, 

Now,  therefore,  no  testimony  having  been  taken  and  without 
trial  or  adjudication  of  any  issue  of  fact  or  law  herein  and  with- 
out admission  by  any  defendant  in  respect  of  any  such  issue 
and  upon  consent  of  all  parties  hereto,  it  is  hereby 

Ordered,  adjudged  and  decreed  that  the  Civil  Decree  and 
I  Judgment  of  March  4,  1941  be  amended  to  read  as  follows: 

;  I.  This  Court  had  jurisdiction  of  the  subject  matter  hereof 
and  of  all  parties  hereto  with  full  power  to  enter  this  Judgment. 
The  complaint  states  a  cause  of  action  against  the  defendants 
under  Section  1  of  the  Act  of  Congress  of  July  2,  1890,  entitled 
"An  Act  to  Protect  Trade  and  Commerce  Against  Unlawful 
j  Restraints  and  Monopolies,"  commonly  known  as  the  Sherman 
Act,  as  amended. 
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II.    As  used  in  this  Judgment : 

(A)  "ASCAP"  means  the  defendant  American  Society  of 
Composers,  Authors  and  Publishers; 

(B)  "Right  of  public  performance"  means  the  right  to  per- 
form a  copyrighted  musical  composition  publicly  for  profit  in 
a  non-dramatic  manner,  sometimes  referred  to  as  "small  per- 
forming right";  t 

(C)  "Motion  picture  performance  right"  means  the  right  of 
public  performance  of  music  which  is  recorded  in  order  to  be 
performed  in  synchronism  or  timed  relation  to  the  exhibition 
of  motion  pictures; 

(D)  "ASCAP  repertory"  means  those  compositions  the  right 
of  public  performance  of  which  ASCAP  has  or  hereafter  shall 
have  the  right  to  license  or  sublicense; 

(E)  "User"  means  any  person,  firm  or  corporation  who  or 
which  (1)  owns  or  operates  an  establishment  or  enterprise  where 
copyrighted  musical  compositions  are  performed  publicly  for 
profit,  or  (2)  is  otherwise  directly  engaged  in  giving  public 
performance  of  copyrighted  musical  compositions  for  profit,  or 
(3)  is  entitled  to  obtain  a  license  from  ASCAP  under  Section  V 
of  this  Judgment. 

III.  The  provisions  of  this  Judgment  applicable  to  the  de- 
fendant ASCAP  shall  apply  to  such  defendant,  its  successors 
and  assigns,  and  to  each  of  their  officers,  directors,  agents,  em- 
ployees, and  to  all  other  persons,  including  members,  acting  oi 
claiming  to  act  under,  through  or  for  such  defendant.  Non« 
of  the  injunctions  or  requirements  herein  imposed  upon  th( 
defendants  shall  apply  to  the  acquisition  of  or  licensing  of  th( 
right  to  perform  musical  compositions  publicly  for  profit  outeid^ 
the  United  States  of  America,  its  territories  or  possessions,  sucl 
acquisition  or  licensing  being  subject  to  the  provisions  of  the 
Final  Judgment  entered  this  day  in  Civil  Action  No.  42-245. 

IV.  Defendant  ASCAP  is  hereby  enjoined  and  restrainec 
from: 

(A)  Holding,  acquiring,  licensing,  enforcing,  or  negotiatinj 
concerning  any  rights  in  copyrighted  musical  compositions  othei 
than  rights  of  public  performance  on  a  non-exclusive  basis; 

(B)  Limiting,   restricting,  or  interfering  with  the  right  o 
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any  member  to  issue  to  a  user  non-exclusive  licenses  for  rights 
of  public  performance; 

(C)  Entering  into,  recognizing,  enforcing  or  claiming  any 
rights  under  any  license  for  rights  of  public  performance  which 
discriminates  in  license  fees  or  other  terms  and  conditions  be- 
tween licensees  similarly  situated; 

(D)  Hereafter  granting  any  license  for  rights  of  public  per- 
formance in  excess  of  five  years'  duration,  except  for  motion 
picture  performance  rights  which  are  licensed  pursuant  to  Sec- 
tion V  (C)  of  this  Judgment; 

(E)  Granting  to,  enforcing  against,  collecting  any  monies 
from,  or  negotiating  with  any  motion  picture  theatre  exhibitor 
concerning  any  motion  picture  performance  rights; 

(F)  Instituting  or  threatening  to  institute,  or  maintaining 
or  continuing  any  suit  or  proceeding  (1)  against  any  motion 
picture  theatre  exhibitor  for  copyright  infringement  relating  to 
motion  picture  performance  rights  or  (2)  against  any  user  for 
copyright  infringement  of  any  musical  composition  not  con- 
tained in  the  ASCAP  repertory.  After  the  preparation  of  the 
list  required  to  be  maintained  by  Section  XIV  herein,  the  reper- 
tory shall  be  deemed  to  consist  of  only  those  compositions 
appearing  on  such  list; 

(G)  Restricting  the  right  of  any  member  to  withdraw  from 
membership  in  ASCAP  at  the  end  of  any  fiscal  year  upon  (1) 
giving  three  months'  advance  written  notice  to  ASCAP,  and 
(2)  agreeing  that  his  resignation  shall  be  subject  to  any  rights 
or  obligations  existing  between  ASCAP  and  its  licensees  under 
then  existing  licenses  and  to  the  rights  of  the  withdrawing 
member  accruing  under  such  licenses; 

(H)  Asserting  or  exercising  any  right  or  power  to  restrict 
from  public  performance  for  profit  by  any  licensee  of  ASCAP 
any  composition  in  order  to  exact  additional  consideration  for 
the  performance  thereof,  or  for  the  purpose  of  permitting  the 
fixing  or  regulating  of  fees  for  the  recording  or  transcribing 
of  such  composition.  Nothing  in  this  Subsection  shall  be  con- 
strued to  prevent  ASCAP,  when  so  directed  by  the  member 
in  interest  in  respect  of  a  musical  composition,  from  restricting 
performances  of  a  composition  in  order  reasonably  to  protect 
the    composition    against   indiscriminate    performances,    or    the 
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value  of  the  public  performance  for  profit  rights  therein,  or  the 
dramatic  performing  rights  therein,  or  to  prevent  ASCAP  from 
restricting  performances  of  a  composition  so  far  as  may  be 
reasonably  necessary  in  connection  with  any  claim  or  litigation 
involving  the  performing  rights  in  any  such  composition. 

V.  Defendant  ASCAP  is  hereby  ordered  and  directed  to 
issue,  upon  request,  licenses  for  rights  of  public  performance 
of  compositions  in  the  ASCAP  repertory  as  follows: 

(A)  To  a  radio  broadcasting  network,  telecasting  network 
or  wired  music  service  (as  illustrated  by  the  organization  known 
as  "Muzak"),  on  terms  which  authorize  the  simultaneous  and 
so-called  "delayed"  performance  by  broadcasting  or  telecasting,  or 
simultaneous  performance  by  wired  music  service,  as  the  case 
may  be,  of  the  ASCAP  repertory  by  any,  some  or  all  of  the 
stations  in  the  United  States  affiliated  with  such  radio  network 
or  television  network  or  by  all  subscriber  outlets  in  the  United 
States  affiliated  with  any  wired  music  service  and  do  not  require 
a  separate  license  for  each  station  or  subscriber  for  such  per- 
formances ; 

(B)  To  a  manufacturer,  producer  or  distributor  of  a  tran- 
scription or  recordation  of  a  composition  in  ASCAP's  repertory 
which  is  or  shall  be  recorded  for  performance  on  specified  com- 
mercially sponsored  radio  programs  or  television  programs,  as 
the  case  may  be,  on  an  electrical  transcription  or  on  other  spe- 
cially prepared  recordation  intended  for  radio  broadcasting  or 
for  television  broadcasting  purposes  (or  to  any  advertiser  or 
advertising  agency  on  whose  behalf  such  transcription  or  rec- 
ordation shall  have  been  made)  of  the  right  to  authorize  the 
broadcasting,  by  radio  or  by  television,  as  the  case  may  be,  of 
the  recorded  composition  by  means  of  such  transcription  or 
recordation  by  all  radio  stations  or  television  stations  in  the 
United  States  enumerated  by  the  licensee,  without  requiring 
separate  licenses  for  such  enumerated  stations  for  such  per- 
formance ; 

(C)  To  any  person  engaged  in  producing  motion  pictures 
(herein  referred  to  as  a  "motion  picture  producer"),  so  long 
as  ASCAP  shall  not  have  divested  itself  of  such  rights,  a  single 
license  of  motion  picture  performance  rights  covering  the  United 
States,  its  territories  and  possessions,  without  requiring  further 
licenses.     Such  single  license  shall  be  issued  in  accordance  with ' 
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the   following   requirements   and   in   accordance   with   all   other 
provisions  of  this  Judgment  not  inconsistent  therewith: 

(1)  Such  license  shall  be  limited  to  pictures  produced  or  in 
production  not  later  than  one  year  after  the  effective  date  of 
the  license,  and  shall  not  make  any  charge  for  any  performance 
occurring  prior  to  the  date  of  this  Judgment; 

(2)  Upon  written  request  of  any  motion  picture  producer 
such  licenses  shall  be  issued  on  a  "per  film"  basis  for  the  com- 
positions in  such  film  which  are  in  the  ASCAP  repertory; 

(3)  All  licenses  of  motion  picture  performance  rights  under 
this  Subsection  (C)  shall  be  negotiated  with  and  issued  to  in- 
dividual motion  picture  producers,  and  not  on  an  "industry- 
wide" basis; 

(4)  Where  within  a  period  of  nineteen  (19)  months  prior 
to  the  entry  of  this  Judgment  a  motion  picture  producer  has 
obtained  a  license  for  motion  picture  performance  rights  directly 
from  members  of  ASCAP  and  has  paid  a  separately  stated 
amount  therefor,  such  licenses  issued  by  ASCAP  covering  motion 
picture  performance  rights  shall,  at  the  request  of  such  pro- 
ducer, include  the  rights  conveyed  by  the  previous  license,  in 
which  event  ASCAP  shall  allow  the  motion  picture  producer  a 
credit  against  the  amount  otherwise  payable,  equal  to  the  amount 
paid  under  the  previous  license; 

(5)  No  writer  or  publisher  member  of  the  Board  of  Directors 
of  ASCAP  shall  participate  in  or  vote  on  any  question  relating 
to  the  negotiation,  execution,  performance  or  enforcement  of 
any  such  license  where  such  member  at  the  time,  directly  or 
indirectly,  has  any  pecuniary  interest  in  any  motion  picture 
producer,  in  any  subsidiary  or  aflBliate  of  any  motion  picture 
producer,  or  in  any  contractual  relationship  with  any  such  pro- 
ducer. 

VI.  Defendant  ASCAP  is  hereby  ordered  and  directed  to 
grant  to  any  user  making  written  application  therefor  a  non- 
exclusive license  to  perform  all  of  the  compositions  in  the 
ASCAP  repertory.  Defendant  ASCAP  shall  not  grant  to  any 
user  a  license  to  perform  one  or  more  specified  compositions  in 
the  ASCAP  repertory,  unless  both  the  user  and  member  or 
members  in  interest  shall  have  requested  ASCAP  in  writing  so 
to  do,  or  unless  ASCAP,  at  the  written  request  of  the  prospec- 
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tive  user  shall  have  sent  a  written  notice  of  the  prospective 
user's  request  for  a  license  to  each  such  member  at  his  last 
known  address,  and  such  member  shall  have  failed  to  reply 
within  thirty  (30)  days  thereafter. 

VII.    Defendant  ASCAP,  in  licensing  rights  for  public  per- 
formance for  radio  broadcasting  and  telecasting,  is  hereby: 

(A)  Enjoined  and  restrained  from  issuing  any  license,  the 
fee  for  which 

(1)  in  the  case  of  commercial  programs,  is  based  upon 
a  percentage  of  the  income  received  by  the  licensee  from 
programs  which  include  no  compositions  in  the  ASCAP 
repertory,  or 

(2)  in  the  case  of  sustaining  programs,  does  not  vary 
in  proportion  either  (a)  to  the  pe^-formance  of  composi- 
tions in  the  ASCAP  repertory  during  the  term  of  the 
license,  or  (b)  to  the  number  of  programs  on  which  such 
compositions  or  any  of  them  are  performed, 

unless  the  radio  broadcaster  or  telecaster  to  whom  such  license 
shall  be  issued  shall  desire  a  license  on  either  or  both  of  such 
bases ; 

(B)  Ordered  and  directed  to  issue  to  any  unlicensed  radio 
or  television  broadcaster,  upon  written  request,  per  program 
licenses,  the  fee  for  which 

(1)  in  the  case  of  commercial  programs,  is,  at  the 
option  of  ASCAP,  either  (a)  expressed  in  terms  of  dollars, 
requiring  the  payment  of  a  specified  amount  for  each 
program  in  which  compositions  in  the  ASCAP  repertory 
shall  be  performed,  or  (b)  based  upon  the  payment  of 
a  percentage  of  the  sum  paid  by  the  sponsor  of  such 
program  for  the  use  of  the  broadcasting  or  telecasting 
facilities  of  such  radio  or  television  broadcaster, 

(2)  in  the  case  of  sustaining  programs,  is  at  the  op- 
tion of  ASCAP,  either  (a)  expressed  in  terms  of  dollars, 
requiring  the  payment  of  a  specified  amount  for  each 
program  in  which  compositions  in  the  ASCAP  repertory 
shall  be  performed,  or  (b)  based  upon  the  payment  of 
a  percentage  of  the  card  rate  which  would  have  been 
applicable   for   the   use   of   its   broadcasting   facilities   in 
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connection  with  such  program  if  it  had  been  commercial, 
and 

(3)  subject  to  the  other  provisions  of  Section  VIII, 
takes  into  consideration  the  economic  requirements  and 
situation  of  those  stations  having  relatively  few  com- 
mercial announcements  and  a  relatively  greater  percentage 
of  sustaining  programs,  with  the  objective  that  such 
stations  shall  have  a  genuine  economic  choice  between 
per  program  and  blanket  licenses; 

(C)  Enjoined  and  restrained  from  requiring  or  influencing 
the  prospective  licensee  to  negotiate  for  a  blanket  license  prior 
to  negotiating  for  a  per  program  license. 

VIII.  Defendant  ASCAP,  in  fixing  its  fees  for  the  licensing 
of  compositions  in  the  ASCAP  repertory,  is  hereby  ordered  and 
directed  to  use  its  best  efforts  to  avoid  any  discrimination  among 
the  respective  fees  fixed  for  the  various  types  of  licenses  which 
would  deprive  the  licensees  or  prospective  licensees  of  a  genuine 
choice  from  among  such  various  types  of  licenses. 

IX.  (A)  Defendant  ASCAP  shall,  upon  receipt  of  a  written 
application  for  a  license  for  the  right  of  public  performance  of 
any,  some  or  all  of  the  compositions  in  the  ASCAP  repertory, 
advise  the  applicant  in  writing  of  the  fee  which  it  deems  reason- 
able for  the  license  requested.  If  the  parties  are  unable  to 
agree  upon  a  reasonable  fee  within  sixty  (60)  days  from  the 
date  when  such  application  is  received  by  ASCAP,  the  applicant 
therefor  may  forthwith  apply  to  this  Court  for  the  determination 
of  a  reasonable  fee  and  ASCAP  shall,  upon  receipt  of  notice 
of  the  filing  of  such  application,  promptly  give  notice  thereof 
to  the  Attorney  General.  In  any  such  proceeding  the  burden  of 
proof  shall  be  on  ASCAP  to  establish  the  reasonableness  of  the 
fee  requested  by  it.  Pending  the  completion  of  any  such  nego- 
tiations or  proceedings,  the  applicant  shall  have  the  right  to 
use  any,  some  or  all  of  the  compositions  in  the  ASCAP  repertory 
to  which  its  application  pertains,  without  payment  of  any  fee 
or  other  compensation,  but  subject  to  the  provisions  of  Sub- 
section (B)  hereof,  and  to  the  final  order  or  judgment  entered 
by  this  Court  in  such  proceeding; 

(B)  When  an  applicant  has  the  right  to  perform  any  com- 
positions in  the  ASCAP  repertory  pending  the  completion  of 
any  negotiations  or  proceedings  provided  for  in  Subsection  (A) 
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hereof,  either  the  applicant  or  ASCAP  may  apply  to  this  Court 
to  fix  an  interim  fee  pending  final  determination  of  what  con- 
stitutes a  reasonable  fee.  If  the  Court  fixes  such  interim  fee, 
ASCAP  shall  then  issue  and  the  applicant  shall  accept  a  license 
providing  for  the  payment  of  a  fee  at  such  interim  rate  from 
the  date  of  the  filing  of  such  application  for  an  interim  fee.  If 
the  applicant  fails  to  accept  such  Ucense  or  fails  to  pay  the 
interim  fee  in  accordance  therewith,  such  failure  shall  be  ground 
for  the  dismissal  of  his  application.  Where  an  interim  license 
has  been  issued  pursuant  to  this  Subsection  (B),  the  reasonable 
fee  finally  determined  by  this  Court  shall  be  retroactive  to  the 
date  the  applicant  acquired  the  right  to  use  any,  some  or  all  of 
the  compositions  in  the  ASCAP  repertory  pursuant  to  the  pro- 
visions of  this  Section  IX; 

(C)  When  a  reasonable  fee  has  been  finally  determined  by 
this  Court,  defendant  ASCAP  shall  be  required  to  offer  a 
license  at  a  comparable  fee  to  all  other  applicants  similarly 
situated  who  shall  thereafter  request  a  license  of  ASCAP,  but 
any  license  agreement  which  has  been  executed  without  any  Court 
intervention  between  ASCAP  and  another  user  similarly  situ- 
ated prior  to  such  determination  by  the  Court  shall  not  be 
deemed  to  be  in  any  way  afifected  or  altered  by  such  determi- 
nation for  the  term  of  such  license  agreement; 

(D)  Nothing  in  this  Section  IX  shall  prevent  any  applicant 
or  hcensee  from  attacking  in  the  aforesaid  proceedings  or  in  any 
other  controversy  the  validity  of  the  copyright  of  any  of  the 
compositions  in  the  ASCAP  repertory  nor  shall  this  Judgment 
be  construed  as  importing  any  validity  or  value  to  any  of  said 
copyrights. 

X.  No  oflBcer  or  director  of  ASCAP,  or  any  person  acting 
on  its  behalf,  shall  participate  in  or  vote  on  any  question  re- 
lating to  any  transaction  or  negotiation  involving  ASCAP  and 
a  licensee,  or  prospective  licensee,  where  such  oflScer,  director, 
or  other  person  has  any  pecuniary  interest  in  such  licensee  or 
prospective  licensee,  or  in  any  subsidiary  or  affiliate  thereof, 
or  in  any  contractual  relationship  with  any  such  licensee  or 
prospective  licensee. 

XI.  Defendant  ASCAP  is  hereby  ordered  and  directed  to 
distribute  to  its  members  the  monies  received  by  licensing  rights 
of  public  performance  on  a  basis  which  gives  primary  considera- 
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tion  to  the  performance  of  the  compositions  of  the  members  as 
indicated  by  objective  surveys  of  performances  (excluding  those 
licensed  by  the  member  directly)  periodically  made  by  or  for 
ASCAP. 

XII.  Defendant  ASCAP  is  hereby  ordered  and  directed, 
within  three  months  after  the  entry  of  this  Judgment,  to  pro- 
vide in  its  Articles  of  Association,  effective  as  of  the  date  of 
this  Judgment,  that  ASCAP's  members  be  prohibited  from: 

(A)  At  any  time,  while  a  member  of  ASCAP  or  thereafter, 
instituting,  or  threatening  to  institute,  or  maintaining  or  con- 
tinuing any  suit  or  proceeding  for  acts  of  copyright  infringe- 
ment relating  to  motion  picture  performance  rights  (1)  alleged 
to  have  occurred  prior  to  the  date  of  this  Judgment,  or  (2) 
where  corresponding  synchronization  rights  have  been  granted 
prior  to  the  date  of  this  Judgment; 

(B)  While  a  member  of  ASCAP,  granting  a  synchronization 
or  recording  right  for  any  musical  composition  to  any  motion 
picture  producer  unless  the  member  or  members  in  interest  or 
ASCAP  grants  corresponding  motion  picture  performance  rights 
in  conformity  with  the  provisions  of"  this  Judgment. 

XIII.  In  order  to  insure  a  democratic  administration  of  the 
affairs  of  defendant  ASCAP,  and  to  assure  its  members  an  op- 
portunity to  protect  their  rights  through  fair  and  impartial 
hearings  based  on  adequate  information,  defendant  ASCAP  is 
hereby  ordered  and  directed  to  provide  in  its  Articles  of  Asso- 
ciation : 

(A)  That  the  members  of  the  Board  of  Directors  shall  be 
elected  by  a  membership  vote  in  which  all  author,  composer 
and  publisher  members  shall  have  the  right  to  vote  for  their 
respective  representatives  to  serve  on  the  Board  of  Directors. 
Due  weight  may  be  given  to  the  classification  of  the  member 
within  ASCAP  in  determining  the  number  of  votes  each  member 
may  cast  for  the  election  of  directors.  Elections  for  the  entire 
membership  of  the  Board  of  Directors  shall  take  place  annually 
or  every  two  years.  The  Board  of  Directors  shall,  as  far  as 
practicable,  give  representation  to  writer  members  and  publisher 
members  with  different  participations  in  ASCAP's  revenue  dis- 
tributions ; 

(B)  That  the  general  basis  of  member  classification  foi- 
voting  and  revenue  distribution  purposes  shall  be  set  foith   in 
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writing    and    shall    be    made    available    to    any    member    upon 
request ; 

(C)  That  any  member  may  appeal  from  the  final  determina- 
tion of  his  classification  by  any  ASCAP  conunittee  or  board  to 
an  impartial  arbiter  or  panel; 

(D)  That  records  be  maintained  by  the  oflBcers,  committees, 
or  boards  of  ASCAP,  and  the  impartial  arbiters  or  panels  re- 
ferred to  in  Subsection  (C)  of  this  Section  dealing  with  the 
classification  of  members  and  distribution  of  revenues,  which 
will  adequately  apprise  the  respective  members  of  the  deter- 
minations made  and  actions  taken  by  such  officers,  committees 
and  boards  of  ASCAP,  and  arbiters  or  panels  as  to  such  mem- 
bers and  the  basis  therefor. 

XrV.  Immediately  following  entry  of  this  Judgment,  de- 
fendant ASCAP  shall  upon  written  request  from  any  prospec- 
tive user  inform  such  user  whether  any  compositions  specified 
in  such  request  are  in  the  ASCAP  repertory,  and  make  avail- 
able for  public  inspection  such  information  as  to  the  ASCAP 
repertory  as  it  has.  Defendant  ASCAP  is  furthermore  ordered 
and  directed  to  prepare  within  two  years,  and  to  maintain  and 
keep  current  and  make  available  for  inspection  during  regular 
office  hours,  a  list  of  all  musical  compositions  in  the  ASCAP 
repertory,  which  list  will  show  the  title,  date  of  copyright  and 
the  author,  composer  and  current  publisher  of  each  composition. 

XV.  Defendant  ASCAP  is  hereby  ordered  and  directed  to 
admit  to  membership,  non-participating  or  otherwise, 

(A)  Any  composer  or  author  of  a  copyrighted  musical  com- 
position who  shall  have  had  at  least  one  work  of  his  composition 
or  writing  regularly  published; 

(B)  Any  person,  firm,  corporation  or  partnership  actively  en- 
gaged in  the  music  publishing  business,  whose  musical  publica- 
tions have  been  used  or  distributed  on  a  commercial  scale  for 
at  least  one  year,  and  who  assumes  the  financial  risk  involved 
in  the  normal  publication  of  musical  works. 

XVI.  For  the  purpose  of  securing  compliance  with  this 
Amended  Final  Judgment,  duly  authorized  representatives  of 
the  Department  of  Justice  shall  upon  the  written  request  of 
the  Attorney  General  or  an  Assistant  Attorney  General,  and  on 
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reasonable  notice  to  defendant,  be  permitted  (a)  reasonable  ac- 
cess, during  the  oflBce  hours  of  said  defendant,  to  all  books, 
ledgers,  accounts,  correspondence,  memoranda,  and  other  rec- 
ords and  documents  in  the  possession  or  under  the  control  of 
said  defendant,  relating  to  any  of  the  matters  contained  in  this 
Amended  Final  Judgment;  (b)  subject  to  the  reasonable  con- 
venience of  said  defendant  and  without  restraint  or  interference 
from  it,  to  interview  officers  or  employees  of  said  defendant, 
who  may  have  counsel  present,  regarding  any  such  matters;  and 
said  defendant,  on  such  request,  shall  submit  such  reports  in 
respect  of  any  such  matters  as  may  from  time  to  time  be  rea- 
sonably necessary  for  the  proper  enforcement  of  this  Judgment, 
provided,  however,  that  information  received  by  the  means  per- 
mitted in  this  Section  XVI  shall  not  be  divulged  by  any  repre- 
sentative of  the  Department  of  Justice  to  any  person  other  than 
a  duly  authorized  representative  of  the  Department  of  Justice, 
except  in  the  course  of  legal  proceedings  in  which  the  United 
States  is  a  party  or  as  otherwise  required  by  law. 

XVII.  Jurisdiction  of  this  cause  is  retained  for  the  purpose 
of  enabling  any  of  the  parties  to  this  Amended  Final  Judgment 
to  make  application  to  the  Court  for  such  further  orders  and 
directions  as  may  be  necessary  or  appropriate  in  relation  to  the 
construction  of  or  carrying  out  of  this  Judgment,  for  the  modifica- 
tion thereof,  for  the  enforcement  of  compliance  therewith  and 
for  the  punishment  of  violations  thereof. 

It  is  expressly  understood,  in  addition  to  the  foregoing,  that 
the  plaintiff  may,  upon  reasonable  notice,  at  any  time  after  five 
(5)  years  from  the  date  of  entry  of  this  Amended  Final  Judg- 
ment apply  to  this  Court  for  the  vacation  of  said  Judgment,  or 
its  modification  in  any  respect,  including  the  dissolution  of 
AS  CAP  (and  any  time  within  two  (2)  years  from  said  date 
apply  to  this  Court  for  the  vacation  or  modification  of  Section 
V  (C)  hereof).  During  the  applicable  periods  specified  above, 
defendant  ASCAP  is  hereby  ordered  and  directed  to  conduct  its 
affairs,  including  the  making  of  agreements  to  acquire  or  license 
the  rights  of  public  performance,  so  as  not  unreasonably  to  com- 
plicate or  delay  the  enforcement  of  any  such  further  relief  re- 
quested by  plaintiff  and  granted  by  this  Court  pursuant  to  the 
terms  of  this  Section. 

XVIII.  This  Amended  Final  Judgment  shall  become  effective 
from  the  date  of  entry  hereof,  except  that  the  provisions  of 


Appendix  C 

12 

Sections  IV  (G),  XIII  and  XV  shall  become  effective  three 
months  after  the  date  of  entry  hereof,  and  the  provisions  of 
Section  XI  shall  become  effective  eight  months  after  the  date 
of  entry  hereof.  This  Amended  Final  Judgment  supersedes  the 
Civil  Decree  and  Judgment  entered  herein  on  March  4,  1941, 
but  shall  not  be  construed  to  make  proper  or  lawful  or  sanction 
any  acts  which  occurred  prior  to  the  date  hereof  which  were 
enjoined,  restrained  or  prohibited  by  said  Civil  Decree  and 
Judgment  of  March  4,  1941. 


Approved : 
March  14,  1950 


Henby  W.  Goddard 

United  States  District  Judge 


We  hereby  consent  to  the  entry  of  the  foregoing  Judgment. 


For  the  plaintiff 


SiGMUND   TiMBERG 

Special  Assistant  to  the 
Attorney  General 
William  D.  Kilgore,  Jr. 
Harold  Lasser 

Special  Attorneys 


Herbebt  A.  Bbrgson 

Assistant  Attorney  General 
Melville  C.  Williams 

Special  Assistant  to  the 
Attorney  General 
Ibvino  H   Saypol 


United  States  Attorney 

For  the  defendants 

RoBEBT  P.  Patterson 

Hebman  Finkelstein 

Oscar  Cox 

Schwartz  &  Frohlich 

By  Louis  D.  Frohlich 

lent  entered: 

William  V.  Connell 

Clerk 

March  14, 

1950 

Appendix  D 

UNITED  STATES  DISTRICT  COURT 
Southern  District  of  New  York 

United  States  of  America, 

Plaintiff, 
— against — 

American  Society  of  Composers,  Authors 
AND  Publishers,  et  al., 

Defendants.  \     Civil  Action 
;  File  No.  13-95 

In  the  Matter  of  the  Application  of 

I       Petition 
KBKW,  Inc.,  et  al., 

Petitioners, 

For  the  Determination  of  License, 
Terms  and  Conditions. 

To  THE  Honorable  Judges  of  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New 
York: 

The  petitioners  respectfully  allege: 

1.  The  petitioners  are  the  firms  listed  in  Schedule  A 
annexed  to  this  petition  (hereinafter  called  the  "peti- 
tioners"). 

2.  Petitioners  are  operators  of  radio  and  television  sta- 
tions located  in  the  State  of  Washington.  The  call  letters 
and  location  of  the  station  or  stations  operated  by  each 
petitioner  are  set  forth  opposite  their  names  on  Schedule  A. 
Said  radio  and  television  stations  are  operated  pursuant  to 
licenses  granted  by  the  Federal  Communications  Com- 
mission. 
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3.  On  March  14,  1950,  this  court  entered  its  Amended 
Final  Judgment  in  the  action  entitled  "United  States  of 
America,  Plaintiff,  vs.  American  Society  of  Composers, 
Authors  and  Publishers,  et  al,  Defendants"  Civil  Action 
No.  13-95  hereinafter  referred  to  as  ("ASCAP  Final 
Judgment"). 

4.  Section  IX (A)  of  the  Amended  Final  Judgment 
provides  as  follows : 

"(A)  Defendant  ASCAP  shall,  upon  receipt 
of  a  written  application  for  a  license  for  the  right 
of  public  performance  of  any,  some  or  all  of  the 
compositions  in  the  ASCAP  repertory,  advise  the  ap- 
plicant in  writing  of  the  fee  which  it  deems  reason- 
able for  the  license  requested.  If  the  parties  are 
unable  to  agree  upon  a  reasonable  fee  within  sixty 
(60)  days  from  the  date  when  such  application  is 
received  by  ASCAP,  the  applicant  therefor  may 
forthwith  apply  to  this  Court  for  the  determination 
of  a  reasonable  fee  and  ASCAP  shall,  upon  receipt 
of  notice  of  the  filing  of  such  application,  promptly 
give  notice  thereof  to  the  Attorney  General.  In  any 
such  proceeding  the  burden  of  proof  shall  be  on 
ASCAP  to  establish  the  reasonableness  of  the  fee 
requested  by  it.  Pending  the  completion  of  any  such 
negotiations  or  proceedings,  the  applicant  shall  have 
the  right  to  use  any,  some  or  all  of  the  compositions 
in  the  ASCAP  repertory  to  which  its  application 
pertains,  without  payment  of  any  fee  or  other  com- 
pensation, but  subject  to  the  provisions  of  Sub- 
section (B)  hereof,  and  to  the  final  order  or  judg- 
ment entered  by  this  Court  in  such  proceeding;" 
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5.  Petitioners  have  made  written  application  to  the  de- 
fendant, the  American  Society  of  Composers,  Authors  and 
PubHshers,  (hereinafter  referred  to  as  "ASCAP")  for 
Hcenses  for  the  right  of  public  performance  of  the  composi- 
tions in  the  ASCAP  repertory  by  the  stations  operated  by 
them  within  the  State  of  Washington. 

6.  On  March  20,  1959,  this  Court  entered  an  order  in 
this  cause,  paragraph  6  of  which  provides,  in  part,  as  fol- 
lows: 

"The  provisions  of  this  order  shall  not  be  construed 
as  directing  the  Society  to  issue  interim  licenses  to 
radio  stations  located  in  the  State  of  Washington. 
...  in  view  of  the  provisions  of  the  Revised  Code  of 
Washington  C.  19.24  (1957)." 

7.  Since  January  1,  1959,  ASCAP  has  refused  to 
grant  licenses  for  the  right  of  public  performance  of  com- 
positions in  the  ASCAP  repertory  by  radio  stations  located 
in  the  State  of  Washington.  With  few  exceptions,  peti- 
tioners do  not  have  such  licenses  for  public  performance  by 
the  radio  stations  listed  in  Schedule  A  annexed  hereto. 

8.  ASCAP  has  refused  to  grant  licenses  for  the  right 
of  public  performance  of  compositions  in  the  ASCAP 
repertory  by  certain  television  stations  located  in  the  State 
of  Washington.  Certain  of  the  petitioners  do  not  have 
such  licenses  for  public  performance  by  television  stations 
listed  in  Schedule  A  annexed  hereto. 

Wherefore,  petitioners  respectfully  apply  to  this  court, 
on  behalf  of  themselves  and  all  others  similarly  situated  who 
may  join  in  this  application,  for  an  order  and  decree  of 
this  court: 
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(a)  directing  ASCAP  to  grant  to  petitioners  and 
others  similarly  situated  who  may  join  herein,  licenses  for 
the  right  of  public  performance  of  compositions  in  the 
ASCAP  repertory  by  the  radio  and  television  stations 
operated  by  them  within  the  State  of  Washington ; 

(b)  determining  and  establishing  the  terms  and  condi- 
tions of  such  licenses ;  and 

(c)  granting  such  other  and  further  relief  as  to  the 
court  may  seem  just  and  proper 

Dated  this  20th  day  of  November,  1959. 

s/     Ronald  A.  Murphy 
Ronald  A.  Murphy 
Attorney  for  Petitioners 
Office  and  P.  O.  Address 
3314  White-Henry-Stuart 

Building 
Seattle  1,  Washington 
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Schedule  of  Petitioners 

Petitioner  Call  Letters  Location  of  ^M  Station 

BKW  Inc KBKW  Aberdeen 

XRO   Inc KXRO  Aberdeen-Hoquiam 

uburn  Broadcasters  Inc KASY  Auburn 

jUevue  Broadcasters    KFKF  Bellevue 

PUG  Inc KPUG  Bellingham 

remerton  Broadcasting  Co.  .  .  .  KBRO  Bremerton 

mtral  Broadcasting  Corp.    .  .  .  KELA  Centralia-Chehalis 

ITI  Corp KITI  Centralia-Chehalis 

ike  Chelan  Broadcasting  Corp.  KOZI  Chelan 

drian  Devries KCLX  Colfax 

Dlville  Broadcasting  Co KCVL  Colville 

''estern  Broadcasters  Inc KXLE  EUensburg 

Dulee  Broadcasting  Corp KULE  Ephrata 

Salter  N.  Nelskog   KQTY  Everett 

verett  Broadcasting  Co KRKO  Everett 

alph  A.  Nachtmann   KFDR  Grand  Coulee 

imes  D.  Higson KLOG  Kelso-Longview 

EPR  Inc KEPR  Kennewick-Richland- 

Pasco 

erguson  &  Hall KFHA  Lakewood 

riad  Broadcasting  Corp KEDO  Longview 

SEM   Inc KSEM  Moses  Lake 

entral  Basin  Broadcasting  Corp.  KWIQ  Moses  Lake 

eckley  Radio  Co KBRC  Mount  Vernon 
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Schedule  of  Petitioners 

Petitioner  Call  Letters  Location  of  Wf  Station 

Tom  Olsen KGY  Olympia 

KITN  Corp KITN  Olympia 

KOMW  Inc KOMW  Omak 

KZUN    Inc KZUN  Opportunity 

Othello  Radio   KRSC  Othello 

KORD  Inc KORD  Pasco 

KPKW  Radio KPEW  Pasco 

Radio  Pacific  Inc KONP  Port  Angeles 

Prosser-Grandview  B  roadcasters 

Inc KARY  Prosser 

KOFE  Inc KOFE  Pullman 

Wash.  State  University KWSC  Pullman 

Quincy  Valley  Broadcasters  ....  KPOR  Quincy 

Willapa  Broadcasting  Co KAPA  Raymond 

D  &  D  Broadcasting  Corp KALE  Richland 

Wash.  Telecasters  Inc KAYO  Seattle 

King  Broadcasting  Co KING  Seattle 

Queen  City  Broadcasting  Co.  .  .  .  KIRO  Seattle 

Seattle  Broadcasting  Co KOL  Seattle 

Fisher's  Blend  Station  Inc KOMO  Seattle 

KTIX  Inc KTIX  Seattle 

Golden  West  Broadcasters   ....  KVI  Seattle 

KXA  Inc KXA  Seattle 
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Schedule  of  Petitioners 

Petitioner  Call  Letters  Location  of  W^  Station 

CMQ  Inc KHQ  Spokane 

a.YK  Inc KYYK        Spokane 

Northern  Pacific  Radio  Corp.  .  .  KXYL        Spokane 

:ole  E.  Wylie KREW        Sunnyside 

racoma  Radio  Corp KMO  Tacoma 

racoma  Broadcasters  Inc KTAC         Tacoma 

fribune  Publishing  Co KTNT         Tacoma 

ladio  Broadcasters  Inc KENE         Toppenish 

.eader  Broadcasting  Co KHIT  Walla  Walla 

/Valla  Walla  Broadcasting  Co.  .  .  KTEL         Walla  Walla 

frontier  Broadcasting  Co KMEL        Wenatchee 

<:UEN  Broadcasting  Co KUEN        Wenatchee 

Cascade  Broadcasting  Co KIMA         Yakima 

CIT  Inc KIT  Yakima 

Yakima  Broadcasting  Corp.  .  .  .  KLOQ         Yakima 

<:REM  Broadcasting  Co KREM        Spokane 

Basin  TV  Co KBAS-TV  Ephrata 

Cascade  Broadcasting  Co KEPR-TV  Pasco 

UiQ  Inc KHQ-TV    Spokane 

K:REM  Broadcasting  Co KREM-TV  Spokane 

Morthern  Pacific  Television 

Corp KXYL-TV  Spokane 

[.  Elroy  McCaw KTVW        Tacoma 

Cascade  Broadcasting  Co KIMA-TV  Yakima 
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UNITED  STATES  DISTRICT  COURT 
Southern  District  of  New  York 


United  States  of  America, 

Plaintiff, 
igainst — 


American  Society  of  Composers,  Authors 
AND  Publishers,  et  al., 

Defendants.  \     Civil  Action 
^       No.  13-95 

Order 

In  the  Matter  of  the  Application  of 

KBKW,  Inc.,  et  al.. 

Petitioners, 

For  the  Determination  of  Reasonable 
License  Fees. 


Petitioners  KBKW,  Inc.,  et  al.,  having  applied  to  the 
Court  for  determination  of  a  reasonable  license  fee  pur- 
suant to  Section  IX  of  the  Amended  Final  Judgment  herein, 
and  the  respondent,  American  Society  of  Composers,  Au- 
thors and  Publishers,  having  refused  to  issue  licenses  to 
certain  radio  stations  located  in  the  State  of  Washington, 
and  certain  petitioners  having  likewise  refused  to  accept 
licenses,  and  petitioners  desiring  licenses  from  the  respond- 
ent to  use  all  the  compositions  in  the  respondent's  repertory 
and  the  respondent  desiring  to  issue  such  licenses  to  peti- 
tioners, and  the  petitioners  and  respondent,  having  agreed 
with  the  aid  of  the  Court,  upon  forms  of  license  agree- 
ments for  the  period  commencing  January  1,  1959,  subject 
to  modification  as  herein  provided ;  and  upon  the  disposition 
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of  claims  for  the  period  prior  thereto,  and  the  Court  having 
taken  into  consideration  the  following  unusual  circum- 
stances presented  upon  this  application : 

(a)  that  a  statute  was  enacted  in  the  State  of  Wash- 
ington in  1937  (Revised  Code  c.  19.24 — Laws  1937 
C.218)  making  it  unlawful  for  combinations  of  copy- 
right owners  to  issue  licenses  in  the  State  of  Wash- 
ington for  the  right  of  public  performance  of  their 
copyrighted  works  except  on  a  per  piece  basis,  but  pro- 
viding further  that  the  act  shall  not  apply  to  any  one 
individual  author,  composer  or  copyright  owner ; 

(b)  that  subsequent  to  1937,  an  Amended  Final 
Judgment  was  entered  in  this  action  on  March  14,  1950 
regulating  the  licensing  activities  of  the  respondent  by 
directing  respondent  to  issue  a  license  to  any  user  who 
shall  apply  therefor,  and  requiring  that  such  licenses 
shall  not  discriminate  in  Hcense  fees  or  other  terms  and 
conditions  between  licensees  similarly  situated; 

(c)  that  the  said  Amended  Final  Judgment  bars 
respondent  from  Hcensing  individual  compositions  or 
quoting  prices  to  users  for  the  use  of  individual  compo- 
sitions unless  the  member  of  respondent  in  interest  and 
the  user  shall  both  request  respondent  to  do  so ; 

(d)  that  members  of  respondent  are  free  to  grant 
individual  licenses  to  any  user  in  the  State  of  Wash- 
ington who  may  prefer  to  deal  with  such  individual 
members  instead  of  dealing  with  respondent; 

(e)  that  petitioners  desire  a  license  from  respondent 
to  use  the  compositions  in  respondent's  repertory  without 
limitation  to  individual  works  and  without  negotiating 
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with  the  individual  members — such  licenses  to  be  made 
available  by  respondent  on  substantially  the  same  terms 
as  such  licenses  are  made  available  for  the  period  com- 
mencing January  1,  1959  to  owners  and  operators  of 
broadcasting  stations  in  other  states ; 

(f)  that  there  has  been  a  great  deal  of  confusion  in 
the  past  because  of  the  uncertainty  of  petitioners  and 
defendant  as  to  their  respective  rights  and  obligations 
under  the  Copyright  Law  of  the  United  States,  the  stat- 
utes of  the  State  of  Washington,  and  the  requirements 
of  this  Amended  Final  Judgment ; 

(g)  that  it  is  in  the  interest  of  petitioners  and  other 
users  of  copyrighted  musical  compositions  in  the  State 
of  Washington  as  well  as  of  the  defendant  and  the 
public  at  large  that  this  matter  be  resolved  within  the 
framework  of  the  Amended  Final  Judgment ; 

and  the  owners  of  certain  broadcasting  stations  in  states 
other  than  Washington  having  filed  a  petition  in  this  Court 
for  the  determination  of  reasonable  license  fees  in  the  pro- 
ceeding entitled  'In  the  Matter  of  the  Application  of  The 
Marion  Broadcasting  Co.,  et  al..  Petitioners  for  the  Deter- 
mination of  Reasonable  License  Fees"  (hereinafter  re- 
ferred to  as  the  Marion  proceeding)  and  petitioners  herein 
and  the  respondent  being  desirous  of  entering  into  agree- 
ments for  the  period  commencing  January  1,  1959,  upon 
the  same  basis  as  shall  be  available  to  petitioners  in  the 
Marion  proceeding,  other  than  provisions  relating  to  arbi- 
tration of  disputes,  the  law  applicable  to  the  agreements, 
and  the  disposition  of  claims  for  the  period  prior  to  Janu- 
ary 1,  1959,  and  petitioners  and  defendant,  having  con- 
sented to  the  entry  of  this  order  and  notice  of  hearing  hav- 
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ing  been  given  to  the  United  States  of  America  and  to  the 
attorneys  for  the  petitioners  in  the  Marion  proceeding. 

It  is  hereby  ordered  : 

1.  Respondent  shall  issue  licenses  to  petitioners  herein 
as  hereinafter  provided  for  their  respective  radio  stations 
located  in  the  State  of  Washington. 

2.  Such  licenses  for  the  period  from  January  1,  1959 
to  the  date  of  entry  of  the  final  order  in  the  Marion  pro- 
ceeding (hereinafter  referred  to  as  "the  interim  period") 
shall  be  issued  in  either  the  annexed  form  of  Washington 
Local  Station  Blanket  Radio  License  (Exhibit  "A")  or  in 
the  annexed  form  of  Washington  Local  Station  Per  Pro- 
gram Radio  License  (Exhibit  "B"),  in  accordance  with  the 
election  under  paragraph  3  of  this  order,  and  petitioners 
shall  pay  license  fees  for  such  interim  period  at  the  rates 
provided  in  such  respective  forms  of  agreement. 

3.  Payment  of  such  interim  fees  shall  be  made  on  the 
20th  day  of  the  month  following  each  month  for  which  such 
interim  fees  are  payable  hereunder,  provided  that  interim 
fees  for  the  respective  months  of  January  through  October, 
1959  (the  period  prior  to  the  filing  of  the  petition  herein) 
shall  be  paid  concurrently  with  the  license  fees  payable  for 
the  months  of  November,  1959  through  August,  1960,  re- 
spectively, that  is,  fees  for  the  month  of  January,  1959, 
shall  be  paid  concurrently  with  the  fees  payable  for  the 
month  of  November,  1959;  fees  for  the  month  of  Febru- 
ary, 1959  shall  be  paid  concurrently  with  the  fees  payable 
for  the  month  of  December,  1959,  etc.  The  foregoing  pay- 
ments shall  be  accompanied  by  statements  in  the  form  pro- 
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vided  in  the  respective  agreements  annexed  hereto  as  Ex- 
hibits "A"  and  "B".  Each  petitioner  shall  indicate  its  elec- 
tion between  the  blanket  and  per  program  forms  of  agree- 
ment by  the  form  in  which  it  elects  to  submit  its  first  ac- 
countings under  the  interim  licenses  provided  for  in  this 
order  and  such  election  shall  be  binding  on  each  petitioner 
and  on  the  Society  for  the  full  term  of  such  interim  licenses. 

4.  The  licenses  required  to  be  issued  hereunder  shall 
continue  in  the  form  of  Exhibits  "A"  and  "B",  respectively, 
until  the  entry  of  the  final  order  in  the  Marion  proceeding, 
and  thereupon  such  licenses  shall  be  deemed  modified  to 
conform  in  every  respect  with  the  corresponding  agreements 
(including  any  documents  made  a  part  thereof)  approved 
in  the  Marion  proceeding,  except  that  the  last  three  num- 
bered paragraphs  of  each  of  said  Exhibits  "A"  and  "B" 
shall  not  be  changed  and  their  respective  terms  shall  be 
from  January  1,  1959  through  December  31,  1963.  Re- 
spondent shall  mail  copies  of  such  modified  agreements  to 
petitioners  within  a  reasonable  time  after  entry  of  such 
final  order.  Within  fifteen  (15)  days  after  receipt  of  such 
copies,  petitioners  may  sign  and  return  either  the  Wash- 
ington Local  Station  Blanket  Radio  License  or  the  Wash- 
ington Local  Station  Per  Program  Radio  License,  at  the 
option  of  the  respective  petitioners,  for  execution  by 
respondent. 

5.  Upon  the  entry  of  the  final  order  in  the  Marion 
proceeding,  the  license  fees  paid  hereunder  for  the  interim 
period  shall  be  adjusted  retroactively  to  January  1,  1959 
on  the  basis  of  the  appropriate  final  form  of  agreement 
referred  to  in  the  preceding  paragraph. 
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6.  Taking  into  consideration  the  provisions  of  the 
Amended  Final  Judgment  herein,  the  regulation  of  the 
activities  of  the  respondent  thereunder  and  the  scope  of 
its  activities  pursuant  thereto,  and  giving  due  regard  to 
the  enactment  of  Revised  Code  of  Washington,  C.  19.24 — 
Laws  of  1937,  c.  218,  the  licenses  which  the  Society  is 
hereby  directed  to  issue  may  lawfully  be  entered  into  be- 
tween respondent  and  petitioners,  and  respondent  is  hereby 
directed  to  enter  into  such  license  agreements  with  each 
of  the  petitioners. 

7.  The  provisions  in  said  agreements  for  the  disposi- 
tion of  claims  for  the  period  prior  to  January  1,  1959  are 
reasonable  and  do  not  discriminate  against  other  users  in 
the  State  of  Washington  or  in  other  states. 

Dated:  New  York,  New  York 
November  20,  1959. 


/&/     Sylvester  J.  Ryan 
Chief  Judge 


We  consent  to  the  entry  of 
the  foregoing  order 

November  20,  1959 

/s/     Ronald  A.  Murphy 
Attorney  for  Petitioners 

/s/     Herman  Finkelstein 

/s/     Schwartz  &  Frohlich 
Attorneys  for  Respondent 


